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These consol i dated actions concern a tax dispute
bet ween Wanda P. Chocallo (“Chocallo”) and the Internal Revenue
Service, Departnment of the Treasury (“IRS’). 1In the first suit,
Chocal l o has sued the IRS, pro se, to recover (i) damages for
harm she sustained as a result of the IRS allegedly unauthorized
collection practices, and (ii) a refund of taxes that she
all egedly overpaid for the 1998 tax year.! In the second suit,

the United States has sued Chocallo to recover an erroneous

! The I RS originally sought dism ssal of Chocallo’s
conplaint on the ground that the IRSis not a suable entity. See
Blackmar v. Querre, 342 U.S. 512, 514 (1952). 1In a previous
opinion in this case, the United States Court of Appeals for the
Third Crcuit rejected this argunent, concluding that Chocallo
intended to sue the United States. For convenience in
di stingui shing the two cases, the Court will continue to refer to
the defendant in Chocallo’ s initial suit as the IRS




refund that it allegedly sent to Chocallo relating to the 1998
tax year. There are currently three notions pending before the
Court: a nmotion to dismss filed by the IRS in Chocallo’s
original action; a notion for summary judgnent filed by the
United States in its subsequent action; and a notion to dism ss
filed by Chocallo in the second action. The Court will grant the
RS notion to dismss Chocallo’s conplaint in part and deny it

in part. The Court will deny the other notions.

BACKGROUND

A. Al l egations in Chocallo’'s 2004 Conpl ai nt

On August 6, 2004, Chocallo filed suit against the IRS,
seeki ng damages for the Service's allegedly unauthorized
collection practices, as well as a refund of taxes that she
all egedly overpaid for the 1998 tax year. |In the conplaint,
Chocal l o all eges that when she filed her 1998 tax return in
Cct ober of 1999, she remtted a paynent of $40,286.59 to cover
her estimated tax liability. Because her actual tax liability
was only $7,450. 00, Chocallo clains that she was entitled to a
substantial refund. According to Chocallo, however, the IRS
i nproperly applied some of her overpaynent to erroneously
assessed tax liabilities from 1994 and 1995 w t hout notice and
t hen kept her refund check for the difference -- $24, 370. 42.

Chocal l o further alleges that in May of 2000 the IRS

made an additional erroneous tax assessnent for the 1998 tax
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year, w thout providing her notice, for $33,724.00. In
connection with the erroneous assessnent, the I RS executed a | evy
on $21,411.27 held in a certificate of deposit that Chocallo
owned. Chocall o responded by successfully challenging the |evy
in the United States Tax Court, which ordered the IRS to return
the levied funds on Novenber 12, 2003.

Finally, Chocallo alleges that I RS agents have
insisted, as late as March 2004, that the original 1998 tax-year
refund check was reissued, with interest, despite evidence that
it had not been. Chocallo clains that she has yet to receive the
refund that is due, which has been cal culated by the IRS to be
$42,088.83 plus interest. Chocallo also seeks damages for the
| RS “unaut horized collection actions in reckless or intentional
disregard of the law.” These unauthorized actions include (i)
the RS execution of a levy on Chocallo’s certificate of
deposit, and (ii) the IRS sending Chocallo a letter demandi ng
repaynment of a refund check in the anmount of $40,595. 30 t hat

al l egedly was never issued.

B. Al legations in the United States’ 2006 Conpl ai nt

On February 2, 2006, the United states filed suit
agai nst Chocal | o, seeking recovery of an erroneously issued tax
refund relating to the 1998 tax year. According to the United
States, after the IRS was ordered to return Chocallo’ s |evied

funds, the IRS manual |y i ssued Chocallo a refund check for
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$21,411. 27, plus interest, which anbunted to $22,935.55. The
United States clains that Chocall o received and negoti ated t hat
check.

The United States further alleges that on February 6,
2004, the IRS m stakenly issued Chocallo a duplicate check in the
amount of $22,935.55, due to a conputer error. According to the
United States, Chocallo received and negotiated this check, as
well. The United States clains that it has requested repaynent

of the erroneous refund but that Chocallo has refused to conply.

C. Procedural History

On August 6, 2004, Chocallo filed her initial
conplaint, pro se, against the IRS, along with a demand for trial
by jury. In that suit, Chocall o seeks damages for the Service’s
al | egedly unaut hori zed collection practices, as well as a refund
of taxes that she allegedly overpaid for the 1998 tax year.
| nstead of answering the conplaint, the IRSfiled a notion to
dism ss for |ack of subject-matter jurisdiction, arguing that
Chocallo filed suit after the applicable limtations period had
expired and wit hout exhausting her administrative renedies. The
Court granted the notion as uncontested pursuant to Local Rule
7.1.

Chocal | o appeal ed this decision, and on August 23,
2005, the United States Court of Appeals for the Third Crcuit

vacated the Court’s dism ssal of Chocallo’s conplaint. 1In that
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opi nion, the Court of Appeals noted that this Court erred by
granting the IRS notion to dismss wthout undertaking a nerits
anal ysis of the pro se plaintiff’s conplaint. The appellate
court then conducted its own nerits anal ysis and concl uded t hat
at such an early stage in the litigation, it was not clear from
the face of the conplaint that Chocallo had failed to file suit
within the applicable statute of limtations or that she had
failed to exhaust her adm nistrative renedies. The Court of
Appeal s accordingly remanded the case to this Court for further
proceedi ngs consi stent with that opinion.

On remand, the Court held a status conference on
January 19, 2006, after which the Court ordered the IRS to answer
Chocall o’s conplaint on or before January 31, 2006. The IRS
conplied with this Order and filed its answer on January 31,
2006. In its answer, the IRS did not include any counterclai ns.
| nstead, on February 2, 2006, the United States filed a separate
suit agai nst Chocall o, seeking recovery of an erroneous refund
that it allegedly sent to Chocallo relating to the 1998 tax year.

Chocal | o responded by filing various notions attacking
both the IRS answer to her original conplaint, as well as the
United States’ conplaint in the new suit. The Court denied these
notions in alnost all respects. Wile opposing these notions,

the United States suggested consolidating the two actions and



substituting the United States for the IRS in Chocallo’ s initial
Sui t.

On August 8, 2006, the Court ordered Chocallo, who is
proceeding pro se in both suits, to submt any objections to this
proposed consolidation and substitution. The Court also ordered
the parties to informthe Court as to how nmuch tinme they needed
for discovery. After considering the parties’ subm ssions, the
Court ordered the cases consolidated, substituted the United
States for the IRS in Chocallo’ s original suit, and set Novenber
30, 2006, as the deadline for fact discovery.

The Court held another status conference on February 9,
2007. Followi ng the conference, the Court ordered the United
States to file any summary judgnent on or before March 9, 2007.
The Court also ordered Chocallo to notify the Court upon receipt
of any such notion as to how nmuch tine she needed to respond. On
March 9, 2007, the United States filed (i) a notion to dismss
Chocall o’s original conplaint for |ack of subject-matter
jurisdiction, and (ii) a nmotion for summary judgnent on its claim
in the second conplaint. Chocallo did not informthe Court as to
how much tinme she needed to respond.

On April 27, 2007, the Court ordered Chocallo to file
any opposition to the pending notions on or before May 25, 2007.
Chocal |l o responded by filing (i) an opposition to the IRS notion

to dismss her original conplaint, and (ii) a notion to dismss



the United States’ conplaint in the second suit. The United

St ates opposed this latter notion on June 8, 2007.

1. ANALYSI S

A. The |RS Mdtion to Disniss Chocallo’ s Conplaint

1. St andard of Revi ew

The I RS argues that this Court |acks subject-matter
jurisdiction over Chocall o’ s action because Chocallo filed suit
after the applicable limtations period had expired and w t hout
exhausting her adm nistrative renedies. Before evaluating these
argunents, however, the Court nust first determ ne whether this
notion chall enges the jurisdiction of the Court or the
substantive nerits of Chocallo’ s clains. Such a determ nation is
necessary to ascertain the proper standard of review to apply to
the notion -- that which is applied to a notion to dism ss for
| ack of subject-matter jurisdiction or that which is applied to a
nmotion for summary judgnent.

Al t hough not specified by Chocallo, it appears that her
clains arise under 26 U S.C. 88 7422 & 7433. Section 7422 allows
suits against the United States for a refund of taxes, and
section 7433 allows suits against the United States for danages
because of reckless, intentional, or negligent disregard of the
provi sions of the Internal Revenue Code or its regulations. See
26 U.S.C. 88 7422 & 7433 (2000). Under the former statute, a

plaintiff rmust exhaust his or her adm nistrative renedi es before
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filing suit in federal court. See 26 U S.C. § 7422(a). Under
the latter statute, a plaintiff nust exhaust his or her
admnistrative renedies, as well as bring suit in federal court
wthin a two-year statute of limtations. See 26 U S.C 8§
7433(d). The statutes thus both contain threshold Iimtations on
their scope.

The Suprene Court has recently set forth a test to
determ ne whether threshold [imtations on a statute’s scope,
such as the ones at issue here, constitute jurisdictional
prerequisites to suit or substantive elenents of the clains

all eged. See Arbaugh v. Y & H Corp., 126 S. C. 1235, 1245

(2006). The issue before the Supreme Court in Arbaugh was
whether Title VII's fifteen-enployee mnimumis a jurisdictional
requi renent or a substantive elenment of a Title VII claim |d.
at 1238. The Court began its analysis by noting that Title VII
contains its own jurisdiction-conferring provision, which nmakes
no nention of the fifteen-enployee mninum [d. at 1245. That
provi sion provides: “Each United States district court and each
United States court of a place subject to the jurisdiction of the
United States shall have jurisdiction of actions brought under
this subchapter.” 42 U S.C. § 2000e-5(f)(3) (2006). The Court
expl ai ned that Congress could have nmade the enpl oyee-nunerosity
requi renment expressly “jurisdictional,” as it has expressly nmade

t he anmount-in-controversy requirenment an ingredient of federal



subject-matter jurisdiction under 8 1332, but Congress did not.
See id. Congress placed the fifteen-enployee mninmumin the
“definitions” section of Title VII -- a provision of Title VII

t hat does not speak in jurisdictional terns or refer in any way
to federal-court jurisdiction. 1d. The Court, therefore,

concl uded that the enpl oyee-nunerosity requirenment i s not
jurisdictional.

In the course of rendering this decision, the Suprene
Court set out a bright line rule:

If the Legislature clearly states that a

threshold imtation on a statute’ s scope

shal |l count as jurisdictional, then courts

and litigants will be duly instructed and

will not be left to westle with the issue.

But when Congress does not rank a statutory

limtation on coverage as jurisdictional,

courts should treat the restriction as

nonj uri sdictional in character.

Id. (internal citations omtted).

Applying this “readily adm nistrable bright line,” id.
to the present case, the Court concludes that the exhaustion
requi rement of 8 7422 is jurisdictional in nature, but that the
statute of limtations and exhaustion requirenents of 8 7433 are
substantive el enments of such a claim

The exhaustion requirenment of 8§ 7422 speaks in
jurisdictional terns and is included in the subsection of the

statute that deals with the jurisdiction of federal courts. That

subsection reads, in relevant part:



No suit or proceeding shall be maintained in any court
for the recovery of any internal revenue tax alleged to
have been erroneously or illegally assessed or
collected . . . until a claimfor refund or credit has
been duly filed with the Secretary, according to the
provisions of lawin that regard, and the regul ations

of the Secretary established in pursuance thereof. 26

U S.C § 7422(a).

By its plain ternms, the provision precludes a civil action from
proceeding in federal court before the plaintiff files a refund
claimwith the Secretary and conplies with the applicable

adm ni strative procedures. Under the rule announced in Arbaugh,

t he exhaustion requirenment of 8 7422 therefore constitutes a
jurisdictional barrier to suits seeking a refund of taxes already
col | ected.

The statute of limtations and exhaustion requirenents
of 8§ 7433, on the other hand, not only fail to speak in
jurisdictional terns or refer in any way to the jurisdiction of
the district courts, but they also are included in the statute’s
“limtations” subsection, which does not deal with jurisdictional
matters. Rather, the “limtations” subsection specifies that (i)
a judgnment for damages will not be awarded unless the plaintiff
first exhausts his admnistrative remedies, (ii) the anmount of
any damages award wil|l be reduced by the amount of harmt hat
coul d have reasonably been nmitigated by the plaintiff, and (iii)

an action under 8§ 7433 nust be brought within two years of the

date the claimaccrues. 26 U S.C. § 7433. The Court wll
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accordingly treat 8 7433's statute of limtations and exhaustion

requi renents as substantive elenments of the claim?

2 Inits earlier decision, the United States Court of

Appeals for the Third Crcuit treated a notion chall enging
Chocall 0’ s satisfaction of the statute of |imtations and
exhaustion requirenents of 8 7433 as an attack on the Court’s
subject-matter jurisdiction. See Chocallo v. Internal Rev.

Serv., Dep’'t of the Treasury, 145 Fed. Appx. 746, 748 (3d Cr
2005). The Court of Appeals did not, however, expressly consider
whet her such a chall enge was an attack on the Court’s
jurisdiction or an attack on the substantive sufficiency of the §
7433 claim See Arbaugh v. Y & H Corp., 126 S. C. 1235, 1242-43
(2006). In Arbaugh, the Suprenme Court specifically stated that
when a prior court has not “explicitly consider[ed] whether the
di sm ssal should be for lack of subject-matter jurisdiction or
for failure to state a claim” that court’s decision should be
accorded no precedential effect on the question of whether the

present court has authority to adjudicate the claimin suit. See
id.
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2. The 8§ 7433 d ain?

a. Statute of Limtations

A taxpayer who wishes to bring suit under 8§ 7433 for
damages arising fromunauthorized tax collection activities nust
do so within two years after the date the right of action
accrues. 26 U.S.C. 8 7433(d)(3). A right of action accrues
under 8§ 7433 “when the taxpayer has had a reasonabl e opportunity
to discover all essential elenents of a possible cause of
action.” 26 C.F.R § 301.7433-1(g)(2) (2004).

In the present case, Chocallo has all eged continuing
viol ations of the Internal Revenue Code and regul ations from 1999
t hrough 2004 in connection with the disposition of her 1998 tax

refund. The IRS has conceded that the | ast of these allegedly

3 Because the plaintiff has demanded a jury trial and the
Court has determned that the statute of limtations and
exhaustion requirenents of 8 7433 are substantive el enents of the
claim the jury is the proper trier of contested facts. See
Arbaugh, 126 S. . at 1244. Consequently, if there are genuine
i ssues of material fact regarding the fulfillnment of either of
t hese requirenents, the Court nust deny the notion and submt the
issue to the jury. |In effect, the Court nust analyze the portion
of the IRS notion that chall enges Chocallo’s satisfaction of §
7433's statute of limtations and exhaustion requirenents as if
it were a notion for sumrmary judgnent.

On a notion for summary judgnment, a court nust view the
evi dence and draw reasonable inferences therefromin the |ight
nost favorable to the party opposing sumary judgnent. See,

e.g., Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986).
Summary judgnent is proper if the pleadings and ot her evidence on
the record “show that there is no genuine issue as to any

mat erial fact and that the noving party is entitled to a judgnent
as a matter of law” Fed. R GCv. P. 56(c) (2006).
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wrongful collection actions — the IRS mailing Chocallo a letter
demandi ng the repaynent of a refund check in the anmount of

$40, 595. 30 that was never issued — occurred in February of 2004.
Chocallo filed her conplaint on August 6, 2004, well within §
7433's two-year statute of limtations. The Court wll
accordingly decline to grant summary judgnent in favor of the IRS
on the ground that Chocallo failed to file suit within the

applicable limtations period.

b. Exhausti on of Adnministrative Renedies

To satisfy the exhaustion requirenment of 8§ 7433, a
litigant nust file an admnistrative claimin witing that
conforms to the requirenents contained in 26 CF. R 8 301.7433-

1(e).* Venen v. United States, 38 F.3d 100, 103 (3d G r. 1994).

4 26 C.F.R 8§ 301.7433-1(e) provides that the
adm ni strative claimshall include:
(1) The nanme, current address, current home and work
t el ephone nunbers and any convenient tines to be
contacted, and taxpayer identification nunber of the
t axpayer making the claim
(ii) The grounds, in reasonable detail, for the claim
(i nclude copies of any avail able substantiating
docunent ati on or correspondence with the Internal
Revenue Service);
(ti1) A description of the injuries incurred by the
t axpayer filing the claim(include copies of any
avai | abl e substanti ati ng docunentati on or evidence);
(1v) The dollar anmount of the claim including any
damages that have not yet been incurred but which are
reasonably foreseeable (include copies of any avail abl e
substanti ati ng docunentation or evidence); and
(v) The signature of the taxpayer or duly authorized
representative. For purposes of this paragraph, a duly
aut hori zed representative is any attorney, certified

-13-



Such an adm ni strative claimnust include identifying
information, the grounds for the claim a description of the
injuries, and the anount of the claim See 26 C F. R § 301.7433-
1(e). In addition, the admnistrative claimnust be sent in
witing to the “Area Director, Attn: Conpliance Technical Support
Manager of the area in which the taxpayer currently resides.”
Id. A failure to petition the IRS correctly is a failure to
exhaust, even if the IRS does not informthe taxpayer of proper

procedures. Venen, 39 F.3d at 103 (citing Ammest Sur. Ins. Co.

v. United States, 28 F.3d 690, 696 (7th Gr. 1994)).

In the present case, Chocall o has provided no evidence
that she filed an adm nistrative claimthat conforns to the
requi renents contained in 26 CF. R 8§ 301.7433-1(e). The only
evi dence that coul d possibly be construed as constituting such an
admnistrative claimis tw letters that Chocallo sent to the
| RS, both of which were supplied by the IRS and both of which
were addressed to Vawn M Mise, Revenue Oficer.

In the letter dated May 9, 2001, Chocallo protested the
| RS decision to increase her tax liability for the 1998 and 1999

tax years. According to Chocallo, she never received notice of

public accountant, enrolled actuary, or any other
person permtted to represent the taxpayer before the
| nt ernal Revenue Service who is not disbarred or
suspended from practice before the Internal Revenue
Service and who has a witten power of attorney
executed by the taxpayer.
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the increases; the increases were invalid; and she never received
any notices of deficiency in connection with the increases.

Addi tionally, Chocallo demanded a refund of the taxes that she
all egedly overpaid for the 1998 tax year.

In the letter dated July 22, 2002, Chocall o protested
(1) the levy executed on her certificate of deposit, (ii) the
| RS application of a portion of her 1998 overpaynent to her tax
liabilities from 1994 and 1995, and (iii) the IRS allegedly
erroneous tax assessnent of $33,724.00 for the 1998 tax year. As
a result of these actions, Chocallo stated that she had suffered
physi cal, enotional, and financial harm including a $150 charge
fromher bank in connection with the IRS levy. Chocallo
concluded the letter by demanding the return and repaynent of her
1998 overpaynent, all interest and penalties accrued thereon, and
a revocation or cancellation of all [|evies.

These letters do not denonstrate that Chocall o has
exhausted her adm nistrative remedi es under 8§ 7433. First, the
letters are addressed to a revenue officer, not the “Area
Director, Attn: Conpliance Technical Support Manager,” as
required by 26 CF.R 8 301.7433-1(e). See Venen, 38 F.3d at
102 (finding that a letter witten to the wong recipient was
i nadequate to trigger admnistrative review under 8§ 7433). And
second, the letters fail to conformto the requirenents contained

in 26 CF.R 8 301.7433-1(e). Although the letters do include
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Chocallo’s identifying information, they do not describe any

al | eged unaut hori zed collection activities that occurred within
two years of Chocallo’ s filing suit. Furthernore, the letters
describe her injuries only in very broad terns and do not incl ude
t he amount of her claim The Court will accordingly grant
summary judgnent in favor of the IRS on Chocallo’s §8 7433 claim
on the ground that Chocallo has failed to exhaust her

adm ni strative renedi es.®

> At various points in the litigation, Chocallo has
argued that this issue was resolved in her favor by the Tax Court
in October of 2003. Chocallo has not, however, provided any
evi dence of this fact, and the Court could | ocate none. The Tax
Court’s docket for Chocallo’s case is not electronically
accessi ble, and the only rel evant published opinion from
Chocal | 0’ s case does not discuss exhaustion of adm nistrative
remedi es. See Chocallo v. Conmir of Internal Revenue, No. 12695-
02L, T.C. Meno 2004-152 (U.S. Tax Court Menos June 28, 2004).
Furthernore, the Court is doubtful that the Tax Court woul d make
such a determ nation because, as the Tax Court acknow edged in
its published opinion, 8§ 7433 clainms nust be brought in a federal
district court of the United States, not in the Tax Court.
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3. The § 7422 d ainf

To satisfy the exhaustion requirenent of 8 7422, a

litigant must first file a claimfor refund with the IRS. See 26

6 Because the Court has determ ned that the exhaustion
requi renment of 8 7422 is jurisdictional in nature, the Court wll
treat the portion of the IRS notion that challenges Chocallo’s
satisfaction of 8§ 7422's exhaustion requirenent as a notion to
dism ss for |ack of subject-matter jurisdiction.

Motions to dismiss for |lack of subject-matter
jurisdiction fall into two categories: facial and factual. See
Mortenson v. First Fed. Sav. & Loan Ass’'n, 549 F.2d 884, 891 (3d
Cr. 1977). A facial attack is directed to the sufficiency of
the pleadings as a basis for subject-matter jurisdiction. See
id. Wen reviewing a facial attack, a court nust consider only
the allegations of the conplaint and docunents referenced therein
and attached thereto; furthernore, the court nust view these
al | egations and docunments in the Iight nost favorable to the
plaintiff.” Gould Elec. Inc. v. United States, 220 F.3d 169, 176
(3d Gr. 2000).

A factual attack, on the other hand, calls into
guestion the essential facts underlying a claimof subject-matter
jurisdiction. See Mrtenson, 549 F.2d at 891. Wen reviewing a
factual attack, a court is free to weigh the evidence and satisfy
itself as to the existence of its power to hear the case. 1d.
In such a situation, no presunption of truthful ness attaches to
the plaintiff’s allegations, and the exi stence of disputed
material facts will not preclude the court from eval uating the
merits of jurisdictional clains. 1d. Furthernore, the burden of
proving the existence of subject-matter jurisdiction lies with
the plaintiff.

Al t hough the I'RS has not specified whether its notion
to dismss constitutes a facial or factual attack on the Court’s
subj ect-matter jurisdiction, the Court will consider the notion
to be a factual attack. D scovery has been conpleted, and the
noti on nakes reference to docunents that are outside the
pl eadi ngs. The Court will accordingly apply the standard of
revi ew applicable to factual attacks.
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US C 8§ 7422(a). As explained by the United States Court of
Appeals for the Third Grcuit, such a claimnmay be infornmal:

It is not necessary that a claimfor refund or credit
be submtted to the Internal Revenue Service in any
particular form |If a taxpayer submts to the Interna
Revenue Service sone sort of witten instrument which
informs the adm nistrative agency that the taxpayer
bel i eves that he has been subjected to an erroneous or
illegal tax exaction, and that he desires a refund or
credit because of such action, this is sufficient.

D Amelio v. United States, 679 F.2d 313, 315 (3d Gr. 1982). In

addition, the claimfor refund nmust be filed by the taxpayer

within three years fromthe tinme the return was filed or two

years fromthe tine the tax was paid, whichever is later. 26
U.S.C. § 6511 (2005).

In the present case, Chocallo s July 22, 2002, letter
to the IRS inforns the Service that she believed that she had
been subjected to an erroneous or illegal tax exaction and that
she desired a refund. Chocallo’'s letter was also sent within
three years fromthe tinme that she filed her 1998 incone tax
return. The Court therefore will deny the defendant’s notion to
dismiss the plaintiff’s clainms under § 7422 on the ground that

she failed to exhaust her adm nistrative renedies.
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B. The United States’ Mtion for Summary Judgnment in Its
Case’

The United States argues that it is entitled to summary
judgnment on its claimagainst Chocallo for recovery of an
erroneous refund because there are no genui ne issues of materi al
fact regarding this claim and the United States is entitled to
judgment as a matter of |aw.

Section 7405(b) of the Internal Revenue Code provides
that “[a]ny portion of a tax inposed by this title which has been
erroneously refunded . . . nay be recovered by civil action
brought in the name of the United States.” 26 U S.C. 8§ 7405(b).
Such an action nust be brought within two years of the refund
havi ng been made. 26 U. S.C. § 6532(h).

In the present case, the United States relies
exclusively on the declaration of Bruce Clark (“Cark”), the
Techni cal Services Advisor for the IRS in Erie Pennsylvania, for
its contention that no genuine issues of material fact exist with
regard to its § 7405(b) claim In the declaration, Cark states
that the IRS conplied with the Tax Court’s order to return

Chocallo’s levied funds by manually issuing her a check dated

! As di scussed above, when reviewing a notion for sunmary
judgnent, a court nust view the evidence and draw reasonabl e
inferences therefromin the |light nost favorable to the party
opposi ng summary judgnent. See, e.q., Liberty Lobby, 477 U S at
255. Summary judgnent is proper if the pleadings and ot her
evi dence on the record “show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnment as a matter of law.” Fed. R Cv. P. 56(c) (2006).
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Decenber 8, 2003, in the anpbunt of $22,935. Cark goes on to
state that the IRS |ater issued Chocall o another check in the
anount of $22,935. According to Cark, the latter check was
issued in error and was a duplicate of the check dated Decenber
8, 2003.

Cl ark does not state, however, that Chocallo actually
recei ved these checks. Because the United States has failed to
provi de any evi dence (as opposed to nere all egations)
denonstrating that Chocallo actually received the allegedly
erroneous refund, the Court will deny the United States’ notion

for summary judgnment. See United States v. Carter, 906 F. 2d

1375, 1377 (9th Gr. 1990) (stating that a “refund is considered
to have been made on the date the taxpayer received the refund

check”); see also United States v. Daum 968 F. Supp. 1037, 1041

(WD. Pa. 1997) (stating that the governnent nust establish that

a refund was paid to the taxpayer to recover under 8§ 7405(b)).

C. Chocallo’s Mdtion to Disnmiss the United States’ Case

Chocal l o argues that the United States’ conpl aint
shoul d be di sm ssed because (i) the United States shoul d have
brought its claimfor recovery of an erroneous tax refund as a
conmpul sory counterclaimin Chocall o’ s original suit against the
IRS, (ii) the Court |acks personal jurisdiction over Chocall o,
and (iii) Chocallo was not properly served with the conpl aint.

The Court will deny Chocall o’ s notion.
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1. The United States’ Failure to Plead its Caimin
Chocallo’s Oiginal Suit

Under Federal Rule of Civil Procedure 13(a), a
plaintiff rmust plead any counterclaimthat “arises out of the
transaction or occurrence that is the subject matter of the
opposing party’s claimand does not require for its adjudication
the presence of third parties of whomthe court cannot acquire
jurisdiction.” Fed. R Cv. P. 13(a) (2006). A conpul sory
counterclaimthat is not brought by way of responsive pleading is

thereafter barred. Baker v. Gold Seal Liquors, Inc., 417 U.S.

467, 468 n.1 (1974).

In the present case, the United States’ claimfor
recovery of an erroneous tax refund does appear to arise out of
the sane transaction as the clains contained in Chocallo’ s
original conplaint. As the Court explained in an Order dated
Sept enber 5, 2006, however, the United States’ failure to plead
its claimas a counterclaimin Chocall o s original conplaint does
not bar the United States from bringing the present action. The
United States was not a nanmed defendant in Chocallo’s original
suit. Rather, the named defendant in that case was the Interna
Revenue Service, which is not authorized to sue or be sued.

Bl ackmar v. Guerre, 342 U. S. 512, 514 (1952). The Court

accordingly allowed the United States to bring its claimas a

separate action and consolidated the two suits.
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Furt hernore, although the United States Court of
Appeals for the Third Grcuit has not directly addressed the
i ssue, nunerous courts have concluded that the United States is
not required to assert a collection action as a counterclaim

See e.qg., Caleshu v. United States, 570 F.2d 711, 714 (8th G

1978); see also United States v. Philadel phia Marine Trade

Ass’'n/Int’|l Longshoreman’s Ass’'n Vacation Fund, 471 F. Supp. 2d

518, 528 & n. 15 (E.D. Pa. 2007) (citing cases). In Caleshu, a
taxpayer filed suit against the United States in the Eastern
District of Mssouri to recover a refund under § 7422. Cal eshu,
570 F.2d at 712. Later, the governnent brought a separate action
agai nst the taxpayer in the District of Hawaii to recover an
all egedly erroneous refund relating to the sane transaction. |d.
at 712-13. The taxpayer responded by filing a notion in the
Eastern District of Mssouri to stay the action. 1d. The
M ssouri court granted the notion on the ground that the
col l ection action was a conpul sory countercl ai munder Rule 13(a).
Id. The Court of Appeals reversed, holding that Rule 13(a) did
not apply because Congress did not intend tax collection actions
brought by the United States to be conpul sory counterclains. 1d.
at 713-14. The Court agrees with this well-reasoned opi nion.

The Court will accordingly deny Chocallo’s notion to
dism ss on the ground that the United States is barred from

bringing this action.
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2. Lack of Personal Jurisdiction®

Federal Rule of G vil Procedure 4(e) authorizes
district courts to exercise personal jurisdiction over defendants
to the extent perm ssible under the law of the state in which the
district court sits. Fed. R Gv. P. 4(e) (2006); Pennzoi

Prods. Co. v. Colelli & Assoc., Inc., 149 F. 3d 197, 200 (3d G

1998). Under Pennsylvania |law, courts may exercise personal
jurisdiction over an individual defendant if (i) the individual
is present in the Commonweal th at the tine when process is
served, (ii) the individual is domciled in the Comonweal th at
the time when process is served, or (iii) the individual consents
to the court’s jurisdiction. 42 Pa. Cons. Stat. § 5301(a)(1)
(2006) .

In the present case, the United States has all eged that
Chocall o was domciled in Pennsylvania at the tinme when process
was served. Chocall o has presented no evidence to refute this
al l egation, and she does not deny that she is a Pennsylvania
domciliary. Indeed, the only address that Chocall o has provided

to the Court is a post office box |ocated in Wnnewood,

8 When reviewing a notion to dismss for |ack of personal
jurisdiction, the Court accepts as true all allegations in the
conplaint. Dayhoff, Inc. v. HJ. Heinz Co., 86 F.3d 1287, 1302
(3d Cir. 1996). Once a defendant raises this jurisdictiona
defense, the plaintiff bears the burden of denonstrating, through
affidavits or other conpetent evidence, that jurisdiction is
proper. 1d.
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Pennsyl vania. The Court will accordingly deny Chocall o' s notion

to dismss for |lack of personal jurisdiction.

3. | nsufficiency of Service of Process?®

Federal Rule of G vil Procedure 4(e) allows service of
process on individuals (i) pursuant to the law of the state in
which the district court is |ocated, (ii) by delivering a copy of
t he summons and conplaint to the individual personally, or (iii)
by | eaving copi es of the sumons and conplaint at the
i ndi vidual’s dwelling house or usual place of abode with sone
person of suitable age and discretion then residing therein.

Fed. R Cv. P. 4(e) (2006). Under Pennsylvania law, if service
cannot be nmade by personal service, a plaintiff may nove the
court for a special order directing the nethod of service. Pa.
R Cv. P. 430(a) (2006).

In the present case, the Court granted the United
States’ request to serve Chocallo with a summons and
conplaint by certified and first-class mail after the United
States tried unsuccessfully to serve Chocallo at her |ast known
address. On June 21, 2006, the United States served Chocal l o by

regi stered and first-class nmail as permtted by the Order. The

° In reviewwng a notion to dismss for insufficiency of
service of process , the party making the service has the burden
of denonstrating its validity when an objection to service is
made. Grand Entnit G oup, Ltd. v. Star Media Sales, Inc., 988
F.2d 476, 488 (3d Cir.1993).
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Court wll accordingly deny Chocallo’s notion to dismss on the
ground that she was not properly served with process.

An appropriate Order foll ows.
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THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WANDA P. CHOCALLO ) ClVIL ACTI ON
V.

| NTERNAL REVENUE SERVI CE

DEPARTVMENT OF THE TREASURY - NO. 04- 3737
UNI TED STATES OF AMERI CA : CIVIL ACTI ON
V.
WANDA P. CHOCALLO : NO. 06-539
ORDER

AND NOW this 16th day of July, 2007, upon
consideration of the IRS notion to dismss (Doc. No. 35 in 04-
3737), Chocall o’ s response thereto (Doc. No. 40 in 04-3737), the
United States’ notion for summary judgnent (Doc. No. 11 in 06-
539), Chocallo’s notion to dismss (Doc. No. 14 in 06-539), and
the United States’ opposition thereto (Doc. No. 16 in 06-539), IT
| S HEREBY CORDERED t hat :

1. To the extent that the IRS notion to di sm ss seeks
summary judgnent in its favor on Chocall o’ s clains arising under
26 U S.C. 8 7433 in Case No. 04-3737, the notion is GRANTED

2. To the extent that the IRS notion to dismss seeks
di smissal of Chocallo’ s clainms arising under 26 U S.C. 8§ 7422 in

Case No. 04-3737, the notion is DEN ED



3. The United States’ notion for sumnmary judgnent on
its claimin Case No. 06-539 is DEN ED
4, Chocallo’ s notion to dismss the United States’

claimin Case No 06-539 is DEN ED

BY THE COURT:

/s/ Mary A. MlLaughlin
MARY A. McLAUGHLI N, J.




