IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
: NO. 96-539-2
V.
: Cl VIL ACTI ON
TERRENCE G BBS : NO. 07-2397
MEMORANDUM
Bartl e, C. J. June 29, 2007

Before the court is the pro se notion of Terrence G bbs
("G bbs") seeking relief fromjudgnent pursuant to Rule 60(b)(4)
and (b)(6) of the Federal Rules of Civil Procedure.

I .

G bbs and si xteen ot her defendants were indicted for
various crines associated with their nenbership in a violent drug
organi zation. On May 12, 1997, a jury found G bbs guilty of
conspiracy to distribute cocaine, bribery of a public official,
operating a continuing crimnal enterprise, use of a tel ephone to
facilitate a drug felony, and noney | aundering conspiracy. He
was sentenced to life in prison on the conspiracy count, 15 years
on the bribery count, 4 years for each of the 15 tel ephone
counts, and 20 years for both noney | aundering conspiracy counts.
Hi s conviction and sentence were upheld by our Court of Appeals,

see United States v. G bbs, 190 F.3d 188 (3d Cir. 1999), and the

Suprene Court denied certiorari. Gbbs v. United States, 528

U S. 1131 (2000).



G bbs tinely filed a pro se notion under 28 U. S.C
§ 2255 to vacate, set aside, or correct his sentence. The notion
sought retroactive application of the then-recent decision of the

Suprene Court in Apprendi v. New Jersey, 530 U. S. 466 (2000), and

rai sed nunerous clains under Strickland v. Washi ngton, 466 U.S.

668 (1984). W rejected G bbs' argunents under Apprendi and

Strickland and denied the notion. See United States v. G bbs,

125 F. Supp. 2d 700 (E.D. Pa. 2000). The Court of Appeals
affirmed. United States v. G bbs, 77 Fed. Appx. 107 (3d G r

2003). The Suprene Court denied certiorari. Gbbs v. United

States, 540 U.S. 1210 (2004).

G bbs now seeks relief under Rule 60(b)(4) and (b)(6)*
from our Menorandum and Order of Decenber 19, 2000 denying his
notion under 28 U. S.C. § 2255. G bbs, 125 F. Supp. 2d 700. He
mai ntains that he is entitled to relief because he all eges that
we did not "rule on the nerits of [his] claim... that an
essential elenment of the offense, drug quantity, was not charged
in the indictment” and that, therefore, the jury could not have
found all the essential elenments of the crine. G bbs also argues
that his Fifth and Sixth Anendnent rights were viol ated because
t he governnent failed to charge the drug quantity in the

i ndi ct nent.

1. Rule 60(b) provides, in relevant part: "On notion and upon
such terns as are just, the court may relieve a party or a
party's legal representative froma final judgnment, order, or

proceeding for the followng reasons: ... (4) the judgnent is
void; ... or (6) any other reason justifying relief fromthe
operation of the judgnent." Fed. R CGv. P. 60(b).
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Congress has enacted a procedure a federal prisoner
nmust follow before filing a second or successive notion
collaterally attacking his conviction and/or sentence. See 28
U S.C. 88 2244, 2253, 2255. A prisoner nust obtain authorization
fromthe appropriate court of appeals to proceed with a second or
successive notion before a district court can entertain it. |n

re Dorsainvil, 119 F.3d 245, 247 (3d Cr. 1997); 28 U S.C

88 2255 T 8, 2244(b)(3). The court of appeals may grant

aut hori zation only when the notion raises "newy discovered
evidence that, if proven and viewed in light of the evidence as a
whol e, would be sufficient to establish by clear and convi nci ng
evi dence that no reasonable factfinder would have found the
nmovant guilty of the offense” or "a new rule of constitutional

| aw, nmade retroactive to cases on collateral review by the
Suprene Court, that was previously unavailable.” 28 U S. C

88 2255 1 8. (O herw se, a second or successive notion nust be

di sm ssed. Unless and until the court of appeals grants the
petitioner perm ssion, the district court is without jurisdiction

to decide the notion. Id.; see also United States v. Carraway,

478 F.3d 845, 849 (7th Cr. 2007).

Because of the high hurdle inposed by Congress, sone
petitioners have attenpted to escape the limtation by filing
under various other |abels what is in reality a second or
successive notion under 8 2255. Qur Court of Appeals has joined

several others in finding that the substance of a notion,
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regardl ess of its |abel, determ nes how the courts nust treat it,
i ncl udi ng whether or not the limtations on second and successive

habeas notions apply. See Pridgen v. Shannon, 380 F.3d 721, 727

(3d Cir. 2004); Carraway, 478 F.3d at 849.

A notion under 8§ 2255 challenges the legal validity of
the prisoner's confinenent, if his sentence was inposed in
"violation of the Constitution or laws of the United States, or
that the court was without jurisdiction to inpose such sentence,
or that the sentence was in excess of the maxi mum aut hori zed by
law, or is otherwi se subject to collateral attack.” 28 U S.C
§ 2255 § 1. On the other hand, a notion properly made pursuant
to Rule 60(b) attacks the "manner in which the earlier habeas
j udgment was procured and not the underlying conviction."
Pridgen, 380 F.3d at 727. A Rule 60(b) notion is not a second or
successive 8§ 2255 notion if it does not challenge "the substance
of the federal court's [prior] resolution of a claimon the
merits, but [rather] sone defect in the integrity of the federal

habeas proceedings." Gonzales v. Crosby, 545 U. S. 524, 532

(2005). To the extent a Rule 60(b) notion seeks "a second chance

to have the nerits determ ned favorably,” however, it nust be
recharacterized as a notion under 8§ 2255. 1d. at 532 n.5.
L1l
W nust first determ ne whether the notion before us is
substantively a second and successive notion under 8§ 2255. See
Pridgen, 380 F.3d at 727. |If we characterize the notion as such,

it is subject to the requirenments pertaining to second or
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successi ve notions under 8§ 2255 and we |ack jurisdiction to
decide it until G bbs obtains the proper authorization from our
Court of Appeals. 28 U.S.C. 88 2255 T 8, 2244.

As noted above, G bbs argues that the prior habeas
judgnment is void because in rejecting his argunent for relief
under Apprendi, he asserts that we did not rule on the nerits of
his "separate and distinct claint that "an essential elenent of
the offense, drug quantity, was not charged in the indictnent” in
violation of the Fifth and Sixth Arendnents. W interpret G bbs
notion to argue that he is entitled to relief under Apprendi and
our failure to state explicitly in our prior opinion that we
rejected the drug quantity prong of his argunent sonehow voi ds
the judgnent. This is precisely the sort of claimproperly
raised in a notion nmade under 8§ 2255. |t seeks "a second chance"

to have the nerits of his Apprendi argunent "determ ned

favorably." 1d. at 532; see also Pridgen, 380 F.3d at 727.
Furthernore, in challenging the sufficiency of the indictnent,
G bbs is attacking the constitutionality of his underlying
conviction. Such an argunent is properly raised before or during
trial with an objection under Rule 12 of the Federal Rules of
Crimnal Procedure, on direct appeal, and/or in a notion pursuant
to 8 2255 collaterally attacking his conviction and sentence.

In sum G bbs' notion is properly characterized as one
for relief under 8 2255. As he has previously brought such a
notion, G bbs nust seek and obtain perm ssion fromour Court of

Appeals to file the instant notion. Accordingly, we will disn ss
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G bbs' present notion without prejudice to his right to seek
authorization fromthe United States Court of Appeals for the

Third Crcuit to proceed in this court.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
) NO. 96-539-2
V.
) C VIL ACTI ON
TERRENCE G BBS ) NO. 07-2397
ORDER

AND NOW this 29th day of June, 2007, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of Terrence G bbs pursuant to Rule 60(b) of the
Federal Rules of Civil Procedure is DEN ED wi thout prejudice to
his right to seek authorization fromthe United States Court of
Appeals for the Third Grcuit to proceed in this court.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



