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Plaintiff Ei|leen McKee worked for The Boei ng Conpany
(Boeing) for nearly 34 years when, on February 22, 2002, she was
infornmed that she was being laid off. At the time she was laid
off, Ms. McKee was 52 years ol d.

After exhausting her adm nistrative renedi es by
pursuing conplaints with the EECC and the PCRA, Ms. MKee! filed
this age discrimnation action agai nst Boeing on Novenber 14,
2005, pursuant to the Age Discrimnation and Enpl oynent Act
(ADEA), 29 U S.C. 8 621, et seq, and the Pennsylvania Human
Rel ati ons Act (PHRA), 43 P.S. § 951, et seq. She alleges that
she was laid off, while simlarly situated younger enployees with
| ess experience were retained by Boeing. Plaintiff contends that

her enploynent was termnated, in part, because of her age. She

! The case settled as to Plaintiff Janes P. Cotter on
February 14, 2007.



seeks the followng relief: (1) a declaration that defendant
viol ated the ADEA and the PHRA; (2) an order reinstating her; (3)
conpensatory damages; (4) |iquidated damages; and (5) attorneys
costs and fees.

Before the Court is Boeing's notion for sunmary
judgnent. Because a reasonable jury could find that Boeing' s
proffered |l egitimte nondi scrimnatory reason was a pretext for
age discrimnation, Boeing's notion for summary judgnent wll be

deni ed.

BACKGROUND
Ei | een McKee began working for Defendant in April 1968.

Throughout her tenure at Boeing, she held a nunber of positions
at the conmpany. By 2002, however, she was one of two enpl oyees
working in the Shared Services departnment with the job title
Human Resources Specialist 2.2 |In this capacity, it was M.
McKee' s responsibility to maintain the enployee files and
dat abases, to file incom ng human resource docunents, to | ocate
t hose docunents when needed and to ensure proper coding and

adj ustnments to enpl oyee records. The other enployee sharing the

21t is not clear exactly how long Ms. McKee was in the
Shared Services group. It appears that, although her official
job titled was with the Human Resources departnent before 2002,
she had been perform ng the sane tasks and reporting to the sanme
manager, M. Chevalier, for several years before she was
“officially” assigned to the Shared Services group.
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title of Hunman Resource Specialist 2, Deborah Kinball, was
responsible for the office’s multi-billion dollar tuition
rei mbursenent program Learni ng Toget her.

Sonetinme in 1997 or 1998, Boeing decided to transition
from paper personnel files to a centralized conputerized
per sonnel database, which would be controlled inits St. Louis,
M ssouri, office. M. MKee aided the transition by scanning
docunents into conputer format. By 2001, the transition was
conplete, leaving Ms. McKee, who formally spent a |arge portion
of her time maintaining the paper personnel files, with nuch of
her responsibilities elimnated. The transition, however, did
not reduce Ms. Kinball’'s workl oad.

Around the sanme tine, Boeing s general business
envi ronnent took a downturn, and it was forced to |ay-off
hundreds of enployees at its R dley Park, Pennsylvania, facility
t hrough a Redepl oynent Sel ection Process (RSP).® According to
Boei ng, over 700 of its Ridley Park enpl oyees across all conpany
segnents, both hourly and salary, were termnated in 2001 and
2002. M. Richard Chevalier, M. MKee’'s direct superior from
1999 to 2002, engaged in a RSP of the Shared Services group.
Under the predeterm ned RSP gui delines, issued by the Human

Resources Departnent, this neant undertaking a direct conparison

3 Boeing also refers to its lay-offs as a reduction in force
(R F).
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of Ms. McKee and Ms. Kinball. M. Chevalier evaluated both the
wonen, using a scale of 1 through 5 (wwth 5 being the best score)
on the followng criteria: problemsolving, multi-tasking,
adaptability/flexibility, quality, initiative, custoner
sati sfaction, self-confidence, comunication, and process
managenent. Ms. MKee received a score of 17, while M. Kinball
earned a score of 39.

As a result of these scores, on February 15, 2002, M.
McKee was inforned that she was being laid off, effective on
April 19, 2002. M. Kinball, who was 36 years old at the tine
and had 16 years of experience at Boeing, was spared; she was not
laid off. The decision to termnate Ms. MKee was reviewed by
M. Chevalier’s direct manager, and, pursuant to the RSP
Gui delines, by a Special Category Review Board. M. Chevalier
was able to find Ms. McKee tenporary work at Boei ng, however,
whi ch twi ce extended her enploy until she |left on Septenber 13,
2002.

Believing that her term nation was notivated, at |east
in part, by her age, on July 25, 2002, Ms. MKee filed a
conplaint of age discrimnation with the Pennsyl vani a Human
Ri ghts Comm ssion (PHRC) and with the Equal Enpl oynent
Qpportunity Comm ssion (EECC). On July 18, 2005, the PHRC
determ ned that McKee was not entitled to relief and di sm ssed

her claim



McKee then filed the current action alleging age
discrimnation in violation of the ADEA and PHRA in Novenber
2005. Boeing now noves for summary judgnent. It clains that
Plaintiff cannot survive its summary judgnment notion because she
has put forth insufficient evidence fromwhich a reasonabl e fact
finder could either disbelieve Boeing’'s reason for term nating
Ms. McKee, as part of its RSP, or believe that an invidious
discrimnatory reason was nore likely than not a notivating or
determ native cause of the Ms. McKee’'s layoff. The Court

di sagrees w th Boei ng.

I'l. DI SCUSSI O\

A McDonnel | Dougl as_Burden Shifting Analysis

Age discrimnation clainms are governed by the famliar

4 A court may grant sunmmary judgnent when “the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). A fact is “material” if its existence or non-existence
woul d affect the outcone of the suit under governing | aw
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). An
issue of fact is “genuine” when there is sufficient evidence from
whi ch a reasonable jury could find in favor of the non-noving

party regarding the existence of that fact. 1d. at 248-49. *“In
considering the evidence, the court should draw all reasonabl e
i nferences against the noving party.” El v. Se. Pa. Transp.

Auth., 479 F.3d 232, 238 (3d Gr. 2007). “[SJummary judgnent is
essentially ‘put up or shut up’ tine for the non-noving party:

t he non-noving party nust rebut the notion with facts in the
record and cannot rest solely on assertions made in the

pl eadi ngs, |egal nenoranda, or oral argunent.” Berckeley Inv.
Goup, Ltd. v. Colkitt, 455 F.3d 195, 201 (3d Cr. 2006).
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McDonnell Douglas Corp. v. Geen, 411 U S. 792 (1973),

burden-shifting analysis.® Tomasso v. Boeing Co., 445 F.3d 702,

704 (3d Gr. 2006). Under McDonnell Douglas, the plaintiff nust

first “produce evidence that is sufficient to convince a
reasonabl e factfinder to find all of the elenments of a prim

facie case.” Keller v. Oix Credit Alliance, Inc., 130 F.3d

1101, 1108 (3d Cr. 1997) (quoting St. Mary's Honor Ctr. V.

Hi cks, 509 U. S. 502, 506 (1993)). In order to nmake out a prim
facie case of discrimnation, a plaintiff nmust show (1) that she
was a nenber of a protected class — here, 40 years of age or

ol der; (2) that she was termnated, (3) froma job for which she
was qualified; and, in the context of a reduction in force (4)
the enployer retained a simlarly situated enpl oyee who was

“sufficiently younger” than the plaintiff. Showalter v.

Uni versity of Pittsburgh Medical Center, 190 F.3d 231, 234-235

(3d Cir. 1999) (explaining fourth elenent of prima facie case of
age discrimnation in the reduction in force context).

If the plaintiff establishes a prima facie case, “the
burden of production (but not the burden of persuasion) shifts to
t he defendant, who nust then offer evidence that is sufficient,

if believed, to support a finding that it had a legitimte,

> There is no allegation here that Plaintiff has direct
evidence of discrimnation. &f. Trans Wrld Airlines, Inc. v.
Thurston, 469 U. S. 111, 121 (1985) (“[T]he MDonnell Douglas test
is inapplicable where the plaintiff presents direct evidence of
di scrimnation.”).
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nondi scrimnatory reason for the discharge.” Keller, 130 F. 3d at

1108 (citing St. Mary’'s, 509 U S. at 506-07). “This burden is

‘relatively light,” and the enployer need only ‘i ntroduc]e]
evi dence which, taken as true, would permt the conclusion that
there was a nondi scrimnatory reason for the unfavorable
enpl oynent decision.’” Tomasso, 445 F.3d at 706 (citing Fuentes
v. Perskie, 32 F.3d 759 (3d Gr. 1994)).

Once the defendant proffers a legitimte,
nondi scrimnatory reason for the discharge, the plaintiff may
then survive summary judgnent by citing evidence that the
rationale offered by the defendant is nerely a pretext for
discrimnation. |d. She may do this by “submtting evidence
fromwhich a factfinder could reasonably either (1) disbelieve
the enpl oyer’s articul ated reasons; or (2) believe that an
i nvidious discrimnatory reason was nore likely than not a
notivating or determ native cause of the enployer’s actions.”

Id. (citing Fuentes v. Perskie, 32 F.3d 759, 764 (3d Gr. 1994)).

The plaintiff will not survive the defendant’s notion
for summary judgenent by showi ng that the defendant was “w ong”
in laying her off; rather she nust “present evidence
contradicting the core facts put forward by the enpl oyer as the

legitimate reason for its decision.” |[d. (citing Kautz v. Met-

Pro Corp., 412 F.3d 463, 467 (3d Cr. 2005)). This neans that

the plaintiff nmust “denonstrate such weaknesses,



i npl ausi bilities, inconsistencies, incoherencies, or
contradictions in the enployer’s proffered legitimte reasons for
its action that a reasonable factfinder could rationally find
them unworthy of credence, and hence infer that the enployer did
not act for [the asserted] non-discrimnatory reasons.” |1d.
(internal citations omtted) (citing Fuentes, 32 F.3d at 765).

Al t hough the McDonnell Douglas framework is applied in

the reduction in force context, it is inportant to note that “a
decision to lay off an enployee in a RIF differs froma deci sion
to fire an enployee during ordinary circunstances.” 1d. at 707.
“I'n ordinary tinmes, enployees are fired for poor performance; in
a RIF, even qualified enployees are laid off in order to reduce
personnel.” [d. However, |ow scores on reduction in force

eval uations may be a evidence of a pretext for discrimnation,
especi ally where an enpl oyer uses subjective criteria in the

eval uation. Tonmsso, 445 F.3d at 706.

B. Application

Def endant does not contest that Plaintiff has net the

initial phase of the McDonnell Douglas burden shifting analysis

as Ms. McKee has put forth a prima facie case of discrimnation.
Plaintiff is a nenber of a protected class (40 years of age or
older); (2) was termnated, (3) froma position for which she was

qualified; and (4) one or nore simlarly situated, sufficiently



younger enpl oyee was retained, nanely Ms. Kinball.® Nor has
Plaintiff contested that Boeing s econom c need for |ayoffs
represents a legitimte, nondiscrimnatory reason for her
term nati on.

The real issue plays out in the third phase of the
burden shifting analysis -- whether Plaintiff has succeeded in
bringing forth sufficient evidence fromwhich a reasonabl e fact
finder could conclude that Boeing s proffered reason for
term nating McKee was nerely a pretext for discrimnation. The
Court concludes that, by pointing to two facts in particular,
when read together, MKee has presented sufficient evidence from
whi ch a reasonabl e fact finder could conclude that Boeing’ s
proffered reason for termnating McKee was nerely a pretext for

di scrimnation.”’

6 At the time McKee was laid off, she was 52 and Ki nball was
36 years old. This sixteen year age difference is sufficient to
satisfy the fourth elenment of a prima facie case. See Showalter,
190 F.3d at 236.

" McKee al so points to a third fact -- that Boeing failed to
conply with its own RSP guidelines. The Court, however, is not
persuaded by this argunment. First, the argunment that Ms. MKee
was “dissimlar” to Kinball and therefore should not have been
conpared to her during the RIF, fails. Plaintiff believes that
she is “simlarly situated” to Ms. Kinball for purposes of the
fourth elenent of the prima facie case. Therefore, by arguing
that she is both “simlarly situated” and “dissimlar,”
Plaintiff’s argument has an inherent contradiction. In addition,
Ms. McKee and Ms. Kinball were simlar enployees under the
provi sions of the RSP Guidelines. They were both in the sane
group (Shared Services), nmaintained the sanme job title (Human
Resources Specialist 2), the sane occupational code (FADV), and
reported to the sane direct supervisor (Chevalier). Plaintiff
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One, there is a stark inconsistency between Ms. MKee's
yearly performance eval uation and the scores on her RSP
eval uation, both of which were conpleted by the sane person
Chevalier. And two, the highly subjective nature of the RSP
criterion, in conjunction with the fact that Chevalier renoved
the only criterion on which MKee scored favorably, is sufficient
evi dence from which a reasonable factfinder could deem Boei ng’ s

prof fered nondi scrimnatory reason unworthy of credence.

1. Chevalier’'s RSP evaluation of Plaintiff is
i nconsi stent with the comments he made on her

annual revi ew.

Ms. McKee points to the fact that M. Chevalier, her
di rect superior, not only conducted her RSP eval uation, but also
conducted her sem -annual and annual perfornmance eval uati ons.
She has subm tted her performance eval uati ons on which M.

Cheval ier rated McKee' s performance favorably, stating Plaintiff

points to no other enployee that was “nore simlar” to Plaintiff.

Second, although McKee makes nmuch of the fact that
efforts to place her in other departnents follow ng the decision
to lay her off were not docunent by the review ng nmanagers in
ot her departnents, the Court fails to see how this could be
evidence of discrimnation. Plaintiff has failed to show t hat
t hese outside review ng managers even knew her. Thus, this
argunment cannot be construed by a reasonable factfinder as
evi dence that Boeing' s proffered reason was a pretext for
di scrim nation.
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was “doing a great job.” PlIf’'s Ex. in Qop. to Def’s Mt. for
Summ Jgnt., doc. no. 16. She believes that the fact that he
t hen gave her consi derably poorer marks on her RSP evaluation is
an inconsistency that shows Boeing’s intent to discrimnate.
Plaintiff concedes that Chevalier, despite giving her
positive sem -annual and annual performance eval uations, had
problenms with the way McKee perforned sone of her daily tasks.
In particular, Chevalier was troubled by the “atrocious” state of
the file room for which McKee was responsi ble. MKee dep. 70: 5-
12. MKee acknow edges that Chevalier “was on [her] case every
day about doing the filing” and he woul d becone “irate” about the
fact that she was not up on the filings, sending her emails or
comng to her office door to inform MKee that he was “really
upset” that she was not getting the filing done. MKee dep.
70:3-71:11. Al though Chevalier’s deposition seens to indicate
that this was a major problem Chevalier did not relay this
al | eged di scontentnent in any of the perfornmance eval uations he
conpleted for McKee. Only when Chevalier evaluated MKee in the
reduction in force context did his gripes about MKee' s
performance in filing translate into a poor evaluation. The
starkly contrasting accounts of the sane enpl oyee told by the
sanme eval uator pre-RSP versus during RSP is an inconsistency that
could lead a reasonable factfinder to deem Boeing’s proffered

reason ‘unworthy of credence.’” Fuentes, 32 F.3d at 765.
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Tonasso supports the Court’s conclusion. There, much
like Ms. McKee, the plaintiff sued Boeing for age discrimnation
after being laid off in a 2001 reduction in force. 445 F. 3d 704-
05. Boeing' s primary explanation for why the plaintiff received
a low score on his RSP eval uati on, and was consequently chosen
for layoff, was due to his lack of interest in Process Validation
Assessnents (PVAs), a type of inspection that Boeing used to
monitor its subcontractors. 1d. at 707. The Third Grcuit found
that the plaintiff and the manager that evaluated the plaintiff
told “radically different stories about [the plaintiff’s]
interest in PVAs.” 1d. at 708. Because of this, the court
concluded that a fact finder could decide to credit the
plaintiff’s version of the facts and summary judgnent in favor of
Boei ng was not appropriate.

In this case the “radically different stories” were
told by the sane person; i.e., Chevalier, the decision-naker.
Because Chevalier’s pre-RIF and post-RIF eval uations are
strikingly inconsistent, a reasonable fact finder could find
“such weaknesses inplausibilities, inconsistencies,

i ncoherencies, or contradictions, in Boeing’ s explanation as to

deemit “unworthy of credence.” Fuentes, 32 F.3d at 765.

2. The renoval of a conponent of the eval uation on

which Plaintiff scored highly is evidence that the
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RIF was a pretext for discrimnation.

Two eval uations had actually been conducted of Ms.
McKee and Ms. Kinball during the RSP. The first contained an
addi tional category, HR systens know edge, that M. Chevalier
renmoved when conducting the second RSP eval uation of the two
candi dates. This category was the only one in which Ms. MKee
scored a 5 -- a perfect score, and on which Ms. Kinball scored a
1. According to McKee, Chevalier’s renoval of this criterionis
evi dence of Boeing's discrimnatory intent.

The Court agrees that a reasonable fact finder could
construe this fact as evidence of Boeing's alleged discrimnatory
intent. First, |low scores in a subjective category can be
evi dence of pretext for discrimnation. Al criteria on which
McKee was eval uated were highly subjective and are capabl e of
being applied nore rigorously to one enpl oyee than to anot her
nefariously. Second, before submtting his final RSP decision to
t he Speci al Category Review Board, Chevalier renpoved the single
criterion in which MKee received a positive score, HR Systens.
Al t hough renoving the category in which MKee had done the best
did not ultimately affect the order in which the two candi dates
scored in the evaluation (Kinball first and McKee second), this
change in criteria, in the absence of a reasonabl e expl anation,
may rai se an adverse inference that the change was initiated to

adversely handi cap McKee's final score.
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Boei ng offered several reasons to explain M.
Chevalier’s decision to renove the criterion, such as the fact
that the HR Systens criterion was no | onger appropriate because
the systens it referred to were outdated. It is up for a jury to
deci de whether to draw any adverse inference or to accept the
expl anations proffered by Defendant as to why the criteria were
nodi fied. The highly subjective nature of the criteria used,
together with the fact that the evaluation was tinkered with, to
McKee’s detrinment, cast sufficient doubt on Boeing's proffered

reason.

I'1'1. CONCLUSI ON

Al t hough Boei ng has provided a sufficient age-neutral
rationale to explain Ms. MKee's layoff, Plaintiff has succeeded
in offering evidence fromwhich a reasonable fact finder could
conclude that this rationale is “unworthy of credence.” At
bottom Plaintiff cast sufficient doubt on Boeing' s proffered
reason for laying off Plaintiff. Therefore, Boeing is not
entitled to judgnent as a matter of |aw

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES P. COTTER, : ClVIL ACTI ON
and ElI LEEN McKEE )

Plaintiffs, : NO 05- 5953
. :
THE BOEI NG COVPANY,

Def endant .

ORDER
AND NOW this 25th day of June, 2007, for the reasons stated
in the acconpanyi ng Menorandum it is hereby ORDERED t hat
Def endant The Boei ng Conpany’s Mtion for Summary Judgnment with

Respect to the Clainms by Eileen McKee (doc. no. 13) is DEN ED.

AND I T | S SO ORDERED.
S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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