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The 1998 Consent Decree inposes upon defendant, the
Phi | adel phi a Housing Authority (“PHA”), certain obligations
arising fromexisting laws and regulations on utility allowances.
In 2002, PHA entered into an Agreenment with HUD to participate in
the “Moving to Wrk” (“MI'W) denonstration programfor seven
years, beginning (retroactively) in 2001 and ending on April 1
2008. Participation in the programallows PHA to experinent with
i nnovati ve approaches that may otherw se viol ate applicable
housi ng | aws and regul ati ons, provided that these experi nental
approaches are authorized by HUD. The MIW Agreenent includes a
general statenent of authorizations, but also provides that PHA
shall submt annual plans to HUD for review. It further requires
PHA to “ensure that operation of its Muving to Wrk programis
consi stent with any outstanding court orders.”

I n 2005, PHA noved to vacate the Consent Decree,
arguing that its nere entry into the MI\Wprogramreleased it from
any obligation to comply with otherw se applicable | aws and

regul ations on utility allowances. That notion was denied on



Cct ober 12, 2006, “wi thout prejudice to the defendant’s right to
make further application(s) to this court for nodification of the
Consent Decree to effectuate changes in procedure permtted or
requi red by the MIW Agreenent which are approved by HUD.”
PHA has now renewed its notion, urging that the Consent

Decree be vacated so that it may inplenment two “initiatives” in
t he 2007 annual plan. The first calls for utility allowance
paynments to househol ds at or above 80% of the Area Medi an | nconme
to be phased out over a two-year period. The second initiative
proposes to adjust the utility all owance schedul es every year to
reflect changes in HUD funding as well as actual utility costs.
The PHA Board approved the 2007 plan on March 6, 2007 by a
resol ution, which authorized the PHA director to submt the plan
to HUD and to “take all steps necessary to secure HUD approval of

the Plan.” To date, HUD has not approved the 2007 pl an.

PHA argues that the MIW Agreenent permts it to

i npl enment these two initiatives, and that the Consent Decree nust
be vacated because it unfairly prevents inplenentation. In
particular, PHA interprets Article |, | of the MIWAgreenent as
expressi ng HUD pre-approval of any reasonable rent policy that
PHA may adopt, subject to certain procedural requirenents, and
argues that such pre-approval enconpasses any changes affecting
utility allowance paynents. For the reasons stated bel ow, |

decline to vacate the Consent Decree at this tine.



First, it is not clear that PHA has in fact conplied
with the procedural requirenents set forth in Art. I, | of the
Agreenment. In particular, PHA does not represent that it has
conducted the required inpact analysis or established a policy
for addressing hardship cases.

Second, although Article I, I, read in isolation, may
be interpreted to give PHA carte blanche in setting rent policy,
ot her considerations disfavor such an interpretation. For
i nstance, anot her provision of the MIW Agreenent provides that
HUD will review the annual plans submtted by PHA for consistency
with the MIW Agreenent. The PHA Board resol ution approving the
2007 plan and submtting it to HUD | ooks forward to “secur[i ng]
HUD approval of . . . the Plan.”

Third, HUD appears to have inplicitly rejected the
approach enbodi ed by these two initiatives —a sinple cut-back in
services. In response to PHA s request for nore funding to cover
rising utility costs, HUD answered in Decenber 2005 that PHA, as
a MI'W agency, has greater flexibility and suggested several ways
PHA can manage the higher utility costs. None of the suggestions
entailed sinply decreasing the all owance paynents or stopping
paynment to otherwi se qualifying residents. 1In fact, HUD cited
the applicable regulations on utility all owances and reiterated
the I egal obligations they inpose on PHA

For these reasons, | will deny PHA's notion at this

time. An order foll ows.
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ORDER

AND NOW this 25'" day of June, 2007, IT IS ORDERED
t hat the defendant’s renewed notion to vacate the Consent Decree
(Dkt. No. 162) is DENIED, w thout prejudice to the defendant’s
right to nake further application(s) to this court for
nodi fication of the Consent Decree to effectuate changes in
procedure permtted or required by the MIW Agreenment which are

approved by HUD

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




