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MVEMORANDUM AND ORDER
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This is a Title VII action brought against the Cty of
Phi | adel phi a by Shari Cooper, a city planner who worked for the
Phi | adel phia City Planning Comm ssion. M. Cooper alleges that
she was retaliated against in violation of 42 U S.C. 8§ 2000e-3(a)
after she conpl ai ned about being sexually harassed by a co-
worker. The City of Phil adel phia has noved for summary judgnent,
arguing that Ms. Cooper has failed to show that she conpl ai ned of
di scrimnation or otherw se engaged in “protected activity”
before the alleged retaliation occurred and that she has failed
to show that any of the alleged retaliation she suffered was
severe enough to constitute an “adverse enpl oynment action” under
the statute. The defendant al so noves to strike Ms. Cooper’s
clainms for punitive damages.

The Court finds that Ms. Cooper has presented
sufficient evidence to go to a jury on her retaliation clainmns,

but finds that she is not entitled to punitive danages.



FACTUAL BACKGROUND

Ms. Cooper began working at the Cty Planning
Comm ssion as a city planner in August 2001. She all eges that,
shortly after she started her enpl oynent, she began receiving
unwant ed sexual advances from another, nore senior, city planner,
Paul Curran. Sone of these all eged advances occurred during
“orientation trips,” in which M. Curran drove Ms. Cooper around
Phi | adel phia to introduce her to the various city nei ghborhoods
to which she had been assigned. During these trips, M. Curran
woul d al | egedly discuss his sex life, including his sex with
prostitutes, and make remarks about Ms. Cooper’s attractiveness.
Also around this time, M. Cooper allegedly becane aware from
conversations with co-workers that M. Curran had said to others
that, if Ms. Cooper was not married by forty, he was going to do
her a favor and inpregnate her. Deposition of Shari Cooper
(“Cooper Dep.”) at 21, 24-26, 30, attached as Exhibit Ato
Def endant’s Brief in support of Summary Judgnent (“Def. Br.”).

I n Decenber 2001 or January 2002, Ms. Cooper conpl ai ned
to a manager, Maryann Longacre, about M. Curran’ s behavior, but
asked Ms. Longacre not to report the incidents to higher
managenent. From January 2002 t hrough March 2003, Ms. Cooper has
testified that M. Curran’s harassi ng behavi or abated, although
he intermttently would attenpt to “hang[ ] around her in a non-

prof essional way.” Cooper Dep. at 28-30.



I n February 2003, Ms. Cooper conpl ai ned about M.
Curran’s behavior to the Director of the Community Pl anning
Division, Richard Redding. M. Redding testified that, although
he could not renenber the exact nature of the conversation, he
recal l ed that Ms. Cooper conplai ned of “harassnent” and that he
responded by telling her that “basically Paul can be that way.”
M. Redding further testified that a few days after his
conversation with Ms. Cooper, he discussed the conversation and
Ms. Cooper’s conplaints with M. Curran, with whom he had a
“close working rel ationshi p” because he wanted M. Curran “to be
aware” of them Ms. Cooper has testified that she conplained to
M . Reddi ng both about M. Curran’s past sexual harassnent in
2001, but al so about new runors she had been hearing that M.
Curran wanted to get her fired. M. Cooper says she asked M.
Redding to make M. Curran stop his behavior, but M. Redding
| aughed and told her “Paul’s a storyteller.” Cooper Dep. at 39-
40; Deposition of Richard Redding (“Redding Dep”) at 32-36,
attached as Exhibit 10 to Plaintiff’'s Brief in Opposition to
Summary Judgnent (“Pl. Br.”").

In March 2003, M. Curran wote three nmenos conpl ai ni ng
of Ms. Cooper’s behavior, one to the new y-sel ected Community
Planning Division Director, Ms. Victoria Mason-Ailey, and two to
the president of Curran’s union, Mke Walsh. These nenbs accused

Ms. Cooper of threatening himon several occasions and on one



occasion of kicking him In either March or April 2003, M.
Cooper was called into Ms. Mason-Ailey’'s office to discuss M.
Curran’s allegations.! M. Cooper has testified that during
this nmeeting she told Ms. Mason-Ailey about M. Curran’s earlier
sexual harassnent of her and about her February 2003 conversation
with M. Redding, but Ms. Mason Ailey said she did not want to
get involved. M. Mason-Ailey has disputed this account and has
testified that, although she asked Ms. Cooper to neet with her in
March or April 2003, Ms. Cooper refused to participate and wal ked
out of the neeting. M. Mason-Ailey testified that Ms. Cooper
did not tell her about M. Curran’s all eged harassnent. Cooper
Dep. at 36-37, 42-44; Deposition of Victoria Mason-Ailey (“Mason-
Ail ey Dep”) at 30-40, attached as Ex. 15 to PI. Br.

In late July 2003, Ms. Cooper had another neeting with
her supervisor, Ms. Mason-Ailey. At that neeting, M. Cooper
testified that Ms. Mason-Ailey told her that she was dissatisfied
with Ms. Cooper’s work performance and that she woul d not be

allowed to be the project manager for a large “TCDI” grant

! There is sone uncertainty in the record before the Court
on sunmary judgnment as to whether the neeting Ms. Cooper alleges
took place with Ms. Mason-Ailey occurred in March or April 20083.
Both parties refer to the neeting in their sumary judgnent
briefs as taking place on or about April 2003. Ms. Cooper’s
initial conplaint to the Philadel phia Human Ri ghts Conm ssi on
states that the neeting occurred in March 2003, and both Ms.
Cooper’s and Ms. Mason-Ail ey’ s deposition testinony is unclear,
placing it in late March or early April 2003. For purposes of
clarity, in this Menorandum the Court will refer to this neeting
as taking place in “March-April” 2003.
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project. On August 6, 2003, Ms. Cooper net with the Pl anning
Conmmi ssion Director, Maxine Giffith, who also told her that
managenent was upset with her work performance. Cooper Dep. at
57-59; Mason-Alley Dep. at 21-24, 57.

On August 27, 2003, Ms. Cooper filed a retaliation
conplaint with the Pennsylvania Human Ri ghts Conm ssion. Her
PHRC conpl ai nt all eged that her renoval fromthe TCD project and
the July and August neetings about her job performance were done
inretaliation for her conplaints to Ms. Mason-Ailey in Mrch-
April 2003 about M. Curran’s earlier sexual harassnent.

I n Septenber 2003, Ms. Cooper received her annual
Performance Eval uation in which she was rated by Ms. Mason-Ail ey
and M. Redding. Ms. Cooper was rated as “Unacceptable” in her
“Conmuni cation,” “Judgnent” and “Rel ationship wth People”
skills. Comments in the evaluation noted her failure to properly
record her time out of the office, her wal king out of neetings
wi th agency staff and supervisors, and “confrontational”
behavi or. The evaluation also contained a comment that a staffer
shoul d not “physically attack a fell ow enpl oyee,” which appears
to reference M. Curran’s unconfirmed allegation that M. Cooper
kicked him M. Cooper’s over-all rating in Septenber 2003 was
“I mprovenent Needed,” the second-lowest of five categories. MVs.

Cooper’ s Sept enber 2003 Performance Eval uation was significantly



poorer than her 2001 and 2002 eval uations in which she was rated
overall as “Superior,” the second highest of five categories.

On Septenber 11, 2003, Ms. Mason-Ailey sent Ms. Cooper
an email, informng her that she no | onger had any “functi onal
area responsibilities” and that her responsibilities for the
“Environnental Area” and “Econom c Devel opnent matters” were
bei ng reassigned. Her supervisor, M. Redding, testified that he
coul d not recall another enployee of the Planning Conm ssion ever
having these duties renoved. At around this tinme, M. Mason-

Ail ey also renoved Ms. Cooper from another planning project, for
Fox Chase Cancer Center. M. Mason-Ailey also required M.
Cooper to obtain her witten approval before attendi ng public
meetings. Mason-Ailey Dep. at 58-60, 76-77; Redding Dep. at 87.

On Cctober 9, 2003, Ms. Cooper received a letter of
warning from M. Reddi ng accusing her of insubordination for
refusing to speak at a community neeting in Burholnme the night
before. M. Cooper has testified that she refused to speak at
this neeting because she feared she was being “set up.” M.
Cooper had been criticized in her Septenber 2003 eval uation for
gi ving her personal opinion in outside neetings. On October 6,
2003, two days before the Burhol ne neeting, M. Mson-Ailey had
circul ated an agency-w de email announcing that the departnent
woul d be taking a “team approach” to coordinating planning

servi ces and regroupi ng enpl oyees into geographic teans. Ms.



Cooper was assigned to the Northeast Phil adel phia Team which
i ncl uded Bur hol me, headed by M. Redding. Cooper Dep. at 81-85;
Reddi ng Dep. at 90-93.

Ms. Cooper attended the Burholme neeting with M.

Reddi ng. The community board asked for an update of the Planning
Comm ssion’s activities, and Ms. Cooper testified that she felt
unsur e whet her she knew what the Comm ssion’s next steps would
be. She asked M. Redding to update her or speak hinself, but he
declined. WM. Cooper then declined to speak. She was issued a
letter of warning the next day. Cooper Dep. at 85-87; Redding
Dep. at 93-101.

On Cctober 22, 2003, Ms. Cooper filed a second
conplaint wwth the PHRC, including the Cctober 9, 2003, letter of
war ni ng as an additional retaliatory act.

On Decenber 14, 2004, Ms. Cooper was called to a
meeting by Ms. Mason-Ailey. At this neeting, at which no one
el se was present, Ms. Cooper testified that Ms. Mason-Ail ey
“berate[d] her for being a terrible enployee” and then after she
finished, held the door open for Ms. Cooper to | eave. M. Cooper
testified that as she wal ked t hrough the doorway, she told Ms.
Mason- Ail ey that she did not understand what she had neant and
Ms. Mason-Ail ey said she would show her what she neant and

sl ammed the door into Ms. Cooper, causing her to fall. M.



Mason-Ail ey has testified that this incident did not occur.
Cooper Dep. at 155-57; Mason-Ailey Dep. at 84-86.

Ms. Cooper reported the all eged door-slamm ng incident
the day it happened. The next day, on Decenber 15, 2004, M.
Cooper was transferred fromthe Community Planning D vision to
the Zoning Division. M. Cooper contends this transfer, while
still at the sanme civil service grade, nmade | ess use of her
community planning skills and offered | ess opportunity for
advancenent. Cooper Dep. at 157-58.

Ms. Cooper filed this |awsuit on February 8, 2006.

I'1. LEGAL ARGUVMENT

The defendant, the Cty of Phil adel phia, seeks summary
j udgment on Ms. Cooper’s Title VII retaliation clains and seeks
to strike Ms. Cooper’s clainms for punitive damages. The Court

w Il deny the defendant’s first request but grant the second.

A Plaintiff's Retaliation d ains

The City of Phil adel phia advances two grounds for
summary judgnent on Ms. Cooper’s retaliation clains. It alleges
1) that Ms. Cooper has failed to show that she conpl ai ned of
di scrimnation or otherwi se engaged in “protected activity” under
Title VII before she suffered the alleged retaliation; and 2)

that Ms. Cooper has failed to show that any of the all eged



retaliation she suffered was sufficiently severe to constitute an
adver se enpl oynent action under the statute. Neither of these
argunents i s persuasive.

The defendant is correct that, to state a prima facie
claimfor retaliation, Ms. Cooper nust establish that the City
t ook an adverse enpl oynent action against her either after or at
the sanme tine as she engaged in protected activity under Title

VII. See Slagle v. County of darion, 435 F.3d 262, 265 (3d Cir

2006) . The defendant focuses on the August 27, 2003, filing of
Ms. Cooper’s first PHRC conplaint, which the defendant concedes
was protected activity, and argues that several of the actions
that Ms. Cooper clainms were retaliatory were taken before the
PHRC conpl ai nt was fil ed.

Thi s argunment, however, ignores M. Cooper’s
al l egations that she engaged in protected activity in February
and March-April 2003, several nonths before filing her PHRC
conplaint in August. Ms. Cooper testified at deposition that she
conpl ai ned about M. Curran’s harassnent to her supervisor M.
Reddi ng i n February 2003 and to her other supervisor M. Mson-
Ailey in March-April 2003. Although Ms. Mason-Ailey has denied
that Ms. Cooper conplained to her, for purposes of sunmmary
judgnent, this Court nust assune resolve this factual dispute in

Ms. Cooper’s favor and assune the conplaints were nmade as Ms.



Cooper testified. See Anderson v. Liberty Lobby, Inc., 477 U S

242, 255 (1986).

These February and March-April 2003 conplaints to Ms.
Cooper’s supervisors constitute protected activity. Protected
activity under Title VII includes “nmaking conplaints to

managenent” about unlawful discrimnation. Abranson v. WIlliam

Patterson College of N.J.. 260 F.3d 265, 288 (3d Gr. 2001)

(internal quotations omtted). Because all of the alleged
retaliatory actions against Ms. Cooper took place after Apri

2003, Ms. Cooper has presented sufficient evidence to show that
she engaged in protected activity before she suffered the all eged
retaliation by the Gty.

The defendant’s second argunment is that the retaliatory
acts alleged by Ms. Cooper were too mnor to constitute the
adverse enploynent action required to state a claimfor
retaliation under Title VII. To constitute an adverse enpl oynent
action, an action taken against an enployee nmust be sufficiently
“materially adverse” that it mght “have di ssuaded a reasonabl e
wor ker from maki ng or supporting a charge of discrimnation.”

Burlington Northern and Santa Fe Ry. Co. v. Wite, 126 S. C

2405, 2415 (U. S. 2006) (internal quotations omtted). Adverse
enpl oynment actions can include changes to a plaintiff’s ternms and

conditions of enploynent. See Burlington Northern, 126 S. C. at

2416- 17 (findi ng unfavorable change in job responsibilities to be
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an adverse enploynent action); More v. Cty of Philadel phia, 461

F.3d 331, 348 (3d Cir. 2006) (finding a police officer’s transfer
to another district to be an adverse enpl oynent action for
pur poses of summary judgnent). They can al so include negative

performance evaluations. See Zelnick v. Fashion Inst. of Tech.

464 F.3d 217, 225 (2d G r. 2006) (holding negative eval uation
letters can constitute an adverse enpl oynent action under
anal ogous standard for first anmendnent retaliation clains).

Ms. Cooper has all eged she suffered numerous acts of
retaliation, several of which involve changes to the terns and
condi tions of her enploynent. M. Cooper has alleged that, as
part of the City’'s retaliation, she was denied the opportunity to
be project manager for a TCDI grant project in late July 20083,
and in Septenber 2003, had her duties reduced with the renoval of
all her “functional area responsibilities.” Later, in Decenber
2004, she was transferred to another departnent. These actions
are simlar to those found to constitute adverse enpl oynent

actions in other cases. See, e.q., Burlington Northern and

Moore. The other acts of retaliation alleged by Ms. Cooper,
i ncl udi ng her poor performance eval uati on of Septenber 2003 and

her Cctober 2003 letter of warning, are also simlar to actions
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found by other courts to be adverse enploynent actions. See
Zel ni ck. 2

On this record, therefore, the Court finds Ms. Cooper
has presented sufficient evidence of an adverse enpl oynent action

to defeat summary judgnent on her retaliation clains.

B. Plaintiff's Request for Punitive Danages

The City of Phil adel phia has noved to strike Ms.
Cooper’s request for punitive damages, arguing that such damages
are not recoverable against a nunicipality under Title VII1. M.
Cooper does not respond to this issue in her brief, which alone
woul d justify granting the City’s notion on this issue. Brenner

v. Local 514, United Bd. of Carpenters & Joiners, 927 F.2d 1283,

1298 (3d Cir. 1991) (“[FJailure to raise an issue in the district

court constitutes a waiver of the argunent.”)

2 The defendant contends that it had | egitimte non-
di scrimnatory reasons for two of these actions. It contends it
i ssued the October 2003 letter of warning because of M. Cooper’s
i nsubor di nat e behavi or at the Burhol ne public neeting, and it
contends it transferred Ms. Cooper in Decenber 2004 because she
had an irreconcil able personality conflict with her supervisor,
Ms. Mason-Ailey. Leaving aside that these proffered non-
di scrimnatory reasons apply to only sonme of the alleged acts of
retaliation, they both involve disputed issues of fact that nust
be resolved in the plaintiff’s favor on sunmary judgnent. The
ci rcunst ances surroundi ng Ms. Cooper’s actions at the Burhol ne
nmeeting are sharply disputed, as is the cause of the conflict
bet ween her and Ms. Mason-Ailey. On this record, at this tine,
the Court cannot resolve these issues in the defendant’s favor
and therefore cannot grant summary judgnent on these grounds.
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The Court, however, will consider the issue on the
merits and strike the plaintiff’s punitive danage cl ai ns.
Federal | aw does not permt the recovery of punitive damges on
Title VII clains against state governnments and nunicipalities.

42 U.S.C. § 1981a(b)(1); see also Evans v. Port Auth. of N Y. and

N.J., 273 F. 3d 246, 356-57 (3d Gr. 2001) (punitive danages are
unavailable in Title VII suits against nunicipalities or quasi-
gover nment al agenci es).

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
SHARI COOPER : ClVIL ACTI ON
V.

CI TY OF PH LADELPH A ; NO. 06-576
ORDER

AND NOW this 21st day of June, 2007, upon
consi deration of the Defendant’s Mdtion for Summary Judgnent
Pursuant to Rule 56(c) of the Federal Rules of Cvil Procedure
(Docket # 9), and the opposition and replies thereto, IT IS
HEREBY ORDERED t hat :

1) the plaintiff’s notion is DENIED to the extent it
seeks the dism ssal of the plaintiff’s retaliation clains; and

2) the plaintiff’s notion is GRANTED to the extent it

seeks to strike the plaintiff’'s clains for punitive damages.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




