IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ARNEATHA POWELL, Administratrix : ClVIL ACTI ON
of the Estate of M CHAEL JERQOVE
PONELL, SR., Deceased :
NO. 05-CV-6769
VS.
SEPTA, DAVI D SCOTT, RI CHARD
EVANS and VAN DYKE ROVELL

VEMORANDUM AND ORDER

JOYNER, J. June 18, 2007

This case, which was instituted under 42 U. S. C. 881981 and
1983 for the racially retaliatory and discrimnatory term nation
of Plaintiff’s decedent fromhis enploynment as a SEPTA police
officer, is now before the Court on notion of the plaintiff for
attorneys’ fees and costs and for an order to make whole. For
t he reasons di scussed bel ow, the notion shall be granted in part
and denied in part.

Fact ual Backqgr ound

This action was first initiated by the filing of a conplaint
by Plaintiff’s decedent M chael Powell on Decenber 28, 2005. M.
Powel | alleged that his cause of action arose out of an incident
whi ch t ook place on Novenber 15, 2005 when he and O ficer Marcus
Bl akeney were involved in the pursuit and arrest of a suspect in
possessi on of a | oaded gun. Oficer Bl akeney, who had previously

filed suit agai nst SEPTA and its police departnent for race



discrimnation and retaliation, was injured in the course of the
pursuit and the officers had called for backup and supervision at
the scene. SEPTA police Lieutenant Steven O Brien and Captain
Steven Harold refused to respond to the scene, which caused a
significant delay in Oficer Blakeney' s receiving help. Oficer
Powel | alleged that SEPTA |ater interviewed himregarding this

i nci dent and other incidents of race discrimnation and he gave
supporting testinony corroborating the conplaints of Oficer

Bl akeney and the other officers. Plaintiff’'s decedent averred
that as a result of his having done so, SEPTA racially
discrimnated and retaliated agai nst him by subjecting himto
unwar rant ed and unfounded di sciplinary investigations and
actions, excessively nonitoring his activities and eventual ly
term nating himon Septenber 9, 2005.

Plaintiff’s decedent thereafter took a job as a security
officer for a devel opnent conpany and it was in the course of his
enpl oynment with that conpany that he was killed on June 5, 2006
Shortly thereafter, Plaintiff sought |eave and was granted
permssion to file an anended conpl aint substituting herself for
her | ate husband. On August 18, 2006, Defendants nmade an offer
of judgment to settle the case for $175, 000 excludi ng counsel
fees and costs and on August 25, 2006, Plaintiff accepted.
Plaintiff then filed this notion seeking sonme $178,035 in

attorneys’ fees and costs, the entry of an Order reinstating the



decedent to his position as a SEPTA police officer as of the date
of his death, and renoving any notations to his termnation from
hi s personnel records. Defendants oppose both requests for
relief.

A. Motion for Attorneys' Fees and Costs

As noted, Plaintiff’'s decedent brought this action pursuant
to 42 U S.C. 881981 and 1983 for the redress of what was all eged
to be racially discrimnatory and unconstitutional conduct on the
part of SEPTA. Her claimfor attorney’s fees and costs therefore
arises under 42 U.S. C. 81988, which reads as follows in pertinent
part:

(b) Attorney’s fees

In any action or proceeding to enforce a provision of
sections 1981, 198l1a, 1982, 1983, 1985, and 1986 of this
title, ... the court, inits discretion, nay allow the
prevailing party, other than the United States, a reasonabl e
attorney’s fee as part of the costs, except that in any
action brought against a judicial officer for an act or

om ssion taken in such officer’s judicial capacity such

of ficer shall not be held liable for any costs, including
attorney’s fees, unless such action was clearly in excess of
such officer’s jurisdiction.

© Expert fees

In awardi ng an attorney’s fee under subsection (b) of this
section in any action or proceeding to enforce a provision
of section 1981 or 198la of this title, the court, inits
di scretion, may include expert fees as part of the
attorney’s fee.

The Suprene Court has held that as a threshold matter, “[a]
plaintiff nmust be a ‘prevailing party’ to recover an attorney’s

fee under 81988." Hensley v. Eckerhart, 461 U S. 424, 433, 103
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S.C. 1933, 1939, 76 L.Ed.2d 40 (1983). “The touchstone of the
prevailing party inquiry is the material alteration of the |egal
rel ationship of the parties in a manner which Congress sought to

pronote in the fee statute.” Sole v. Wner, 2007 U. S. LEXI S 6962

(U S.S.C. June 4, 2007), quoting Texas State Teachers

Associ ation v. Garland | ndependent School District, 489 U S. 782,

792-793, 109 S.Ct. 1486, 103 L.Ed.2d 866 (1989). “Plaintiffs may
be considered ‘prevailing parties’ for attorney’ s fees purposes
if they succeed on any significant issue in litigation which

achi eves sone of the benefit the parties sought in bringing

suit.” Id., quoting Nadeau v. Hel genpe, 581 F.2d 275, 278-279

(1t Cir. 1978).1 Thereafter, if a plaintiff is a prevailing
party, “it remains for the district court to determ ne what fee
is ‘reasonable,”” Id. In civil rights cases, the Court uses the
“l odestar” fornmula, which requires nmultiplying the nunber of
hours reasonably expended by a reasonable hourly rate. Bucceron

v. City of Philadelphia, Cv. A No. 03-6371, 2006 U. S. Dist.

LEXI S 85559 at *9 (E.D.Pa. Nov. 27, 2006), citing inter alia,
Hensl ey, 461 U. S. at 433, 103 S.C. at 1939.

Al though the | odestar is presuned to be the reasonabl e fee,

1 As recently noted by our colleague Judge Gardner, the Third Circuit

has fornmul ated an alternative test for prevailing party status which, inits
opi nion, was not invalidated by Hensley. See, Arietta v. Gty of Alentown,
Civ. A No. 04-CV-0226, 2006 U.S. Dist. LEXIS 72025 at *6 (E. D.Pa. Sept. 29,
2006). Thus, to determine prevailing party status in this Circuit, the
standard is whether plaintiff achieved sone of the benefit sought by the party
bringing the suit. Arietta, at *6, footnote 3, citing Institutionalized
Juveniles v. Secretary of Public Welfare, 758 F. 2d 897 (3d Cir. 1985) and
NAACP v. WIlmngton Medical Center, Inc., 689 F.2d 1161, 1167 (3d Cir. 1982).
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the district court has the discretion to nake certain adjustnents

toit. Rode v. Dellarciprete, 892 F.2d 1177, 1183 (3d G r

1990), citing Blumv. Stenson, 465 U. S. 886, 897, 104 S.C. 1541,

79 L. Ed.2d 891 (1984) and Cunni ngham v. MKeesport, 753 F.2d 262,

268 (3d Cr. 1985). That having been said, the court may not
reduce an award sua sponte; it can only do so in response to

specific objections nade by the opposing party. Interfaith

Community Organization v. Honeywell, 426 F.3d 694, 711 (3d Grr.

2005), citing Bell v. United Princeton Properties, Inc., 884 F.2d

713, 719 (3d Cir. 1989). But once the opposing party has nade a
specific objection, the party seeking an award of fees bears the
burden of showi ng that the clained rates and nunber of hours are

reasonable. 1d.; Loughner v. University of Pittsburgh, 260 F.3d

173, 178 (3d Gr. 2001). Gven that the District Court mnust
articulate the basis for a fee award and the record nust at | east
reflect that the trial court “fully conprehended the factual and
| egal issues and adequately perforned the decision reaching
process,” “[a] District Court is obligated to ‘review the tine
charged, deci de whether the hours set out were reasonably
expended for each of the particul ar purposes described and then
excl ude those that are excessive, redundant or otherw se

unnecessary.’” Evans v. Port Authority of New York and New

Jersey, 273 F.3d 346, 362 (3d Gr. 2001), quoting Ml donado v.

Houston, 256 F.3d 181, 184 (3d Cr. 2001) and Pub. Int. Research




Goup of NJ., Inc. v. Wndall, 51 F.3d 1179, 1188 (3d Gr.

1995); Loughner, 260 F.3d at 178. Thus “it is necessary that the
Court go line by line by line through the billing records

supporting the fee request.” Evans, supra.; Bucceroni, 2006 U. S.

Dist. LEXIS at *9.
As a threshold matter, attorney’ s fees awarded under Section
1988 are to be based on market rates in the relevant community

for the services rendered. M ssouri v. Jenkins by Agvei, 491

U S 274, 283, 109 S.Ct. 2463, 2469, 105 L.Ed.2d 229 (1989); Bl um
v. Stenson, 465 U.S. at 895, 104 S.C. at 1547. “To determ ne
‘“the prevailing market rates in the relevant comunity,’ a court
must ‘assess the experience and skill of the prevailing party’s
attorneys and conpare their rates for simlar services by |awers
of reasonably conparable skill, experience, and reputation.’”
Interfaith, 426 F.3d at 710 quoting Loughner, 260 F.3d at 180.
Were the plaintiff seeking fees has satisfied his burden of
denonstrating the “community billing rate charged by attorneys of
equi val ent skill and experience performng work of simlar
conplexity,” it then becones incunbent upon the opposing party to

produce evidence to the contrary. See, Washington v.

Phi | adel phia County Court of Comon Pleas, 89 F.3d 1031, 1036 (3d

Cir. 1996), quoting Student Public Interest Research Goup v. AT

& T Bell Laboratories, 842 F.2d 1436, 1442 (3d Cir. 1988). 1In

t he absence of such contradictory evidence, the district court



may not exercise its discretion to adjust the requested rate
downward. 1d.

Li kewi se, an appropriate adjustnent for delay in paynent,
whet her by the application of current rather than historic hourly
rates or otherwise, is also wthin the contenplation of the

statute. Jenkins, supra. Further, while “a court may not

di m ni sh counsel fees in a section 1983 action to maintain sone
rati o between the fees and the damages awarded... counsel fees
shoul d only be awarded to the extent that the litigant was
successful .” As “[t] he anmbunt of damages awarded, when conpared
with the anmount of danmages requested, nay be one neasure of how
successful the plaintiff was in his or her action,” they
“therefore may be taken into account when awardi ng attorneys’

fees to a civil rights plaintiff.” Wshington, 89 F.3d at 1041-

1042, quoting Abrans v. Lightolier, 50 F.3d 1204, 1222 (3d Cr

1995).

Instantly, Plaintiff’s counsel O ugbenga O Abiona, Esquire,
clainms counsel fees in the anpbunt of $165, 656.25 as well as
$12,378.60 in costs. To justify the anmount clained, M. Abiona
attaches his own certification which includes a “statenent of
| egal fees and costs for services rendered in this case” by his
law office. In his certification, Plaintiff’s counsel states
that he is “an attorney in good standing of this Court sine (sic)

January 11, 1990" and that he has “been in the practice of



enpl oynent civil litigation since ... adm ssion to the bar in the
states of Pennsylvania and New Jersey in Decenber 1989.”

(Exhibit A 1 to Plaintiff’s Mtion for Attorneys’ Fees and
Costs). M. Abiona further certifies that his “usual and
customary hourly rate for matters of this nature since January 1,
2006 is $300 for all matters fromfirst nmeeting with client up
until the conclusion of trial,” that “[o]n May 16, 2006, this
Honor abl e Court approved ny hourly rate for services perfornmed in

2004 and 2005 as $285 in the Shareef Dowd v. SEPTA case,” and

that “[a]n increase in hourly rate of $15 for |egal services
provided in 2006 is reasonable.” (Exhibit A 9§s3-5). As
evidentiary support for these assertions, Plaintiff’s counsel has
attached to his notion: (1) a copy of our Order of May 23, 2006
in the Dowd matter reflecting that we rejected his request for an
hourly rate of $350 and found that $280 per hour was reasonabl e
(Exhibit D); (2) a copy of Judge Schiller’s Novenber 30, 2001

Qpinion in Janes v. Norton, Cv. A No. 99-2548 approvi ng paynent

to himat the rate of $250 per hour (Exhibit B); and (3) a copy
of Community Legal Services' Attorneys Fees Schedul e of Hourly
Rates effective April 1, 2006 (hereinafter “CLS Schedul e”)
providing for conpensation to attorneys with 16-20 years’
experience at the rate of between $275-$315 per hour (Exhibit E)
Def endants object to M. Abiona’s clainmed rate. Noting that

this very Court in Dowd, a sonewhat rel ated proceeding, only | ast



May awarded hi m $280 per hour, Defendants subnmit that Plaintiff’s
counsel has not provided any evidence to justify a $15 per hour
i ncrease between May and Septenber 2006 when the instant notion
for counsel fees was filed in this matter. W agree.

For one, only three nonths’ passed between the entry of our
decision in Dowd and Plaintiff’s acceptance of the defendant’s
O fer of Judgnent here. As we noted in Dowd, we find
di si ngenuous M. Abiona’s assertion that since January, 2006, his
regul ar and customary hourly rate for cases of this nature was
$300 given his avernent in Dowd that his usual and custonmary
hourly rate since January 2003 was $350 and his clainms for a $500

hourly rate in the Janmes v. Norton case before Judge Schiller.

Qur skepticismis further raised by M. Abiona’s application of
this $300 rate to work perforned in this matter in the Septenber
t hrough Decenber, 2005 time frame. For these reasons and for the
reasons discussed in our May 18, 2006 Menorandum opi nion in Dowd,
Cv. A No. 04-294, 2006 U S. Dist. LEXIS 30619, we find that the
reasonable rate for M. Abiona s services in this case is $280
per hour.

Plaintiff also seeks to recover paralegal fees billed for
t he services of Anna Maxwel|l at the rate of $75 per hour. G ven
that M. Abiona s supplenental certification states that M.
Maxwel | , who has been enpl oyed as his paral egal since August,

1999, possesses an Associate’ s degree fromthe Community Coll ege



of Phil adel phia and received a Bachelor’s degree in Crim nal
Justice from St. Joseph’s University, we find that her
credentials as a paral egal have been sufficiently established.

As the CLS Schedul e provides that Paralegals | and Il be
conpensat ed at between $70 and $90 per hour, we find that $75 per
hour is an appropriate rate at which to conpensate M. Abiona for
Ms. Maxwel | 's paral egal services.?

Def endants’ overriding objection to Plaintiff’'s notion is
that her counsel’s fees and costs are excessive and i nproper and
shoul d accordingly be reduced. |In furtherance of this general
obj ection, they nmake the follow ng specific argunents:

1. Plaintiff's counsel charged excessive amounts of tine
for nmuch of the work perforned.

Initially, Defendants challenge M. Abiona s claimthat he
spent 11 hours drafting the original conplaint, which consisted
of just 28 paragraphs and rested in part upon the causes of
action of several of Plaintiff’'s fell ow SEPTA police officers, on
whose behalf M. Abiona had previously filed civil actions in
this court against nmany of the sanme defendants. Defendants
further take exception to the expenditure of another three hours
on June 29, 2006 to add avernents at paragraphs 18-23 of the
Amended Conpl aint that had it not been for SEPTA s allegedly

discrimnatory, retaliatory action against M. Powell, he would

2 This is in keeping with our previous holding in Dowd. See, p. 23,
note 5 to May 18, 2006 Menorandum and Order in No. 04-294.
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not have been enployed in security for a devel opnment conpany in
the course and scope of which enploynent he was killed on June 5,
2006. After reviewing the pleadings filed in several of the

cases referenced (Grdner v. SEPTA, GCvil Action No. 03-1031,

Bl akeney v. SEPTA, Civil Action No. 04-296, and Dowd v. SEPTA,

Cvil Action No. 04-294), we find this objection to be well -
taken, particularly in light of M. Abiona s years of experience
incivil enploynent l[itigation. W therefore believe that 5
hours was nore than adequate to prepare the initial conplaint in
this matter and one hour to prepare the anended conpl aint.

Def endants next challenge M. Abiona’s clainmed 13 hours for
docunent review and preparation of self-executing disclosures in
March, 2006 and the additional two hours devoted to this sanme
task on June 29, 2006. G ven that under Fed.R Cv.P. 26(a),
initial disclosures need not be submtted in great detail, we
believe that these tasks could reasonably have been acconpli shed
in full conpliance with the rule in half of the anount of tine
claimed. Accordingly, we shall award M. Abiona a total of 7.5
hours for his review of prelimnary docunents and preparation of
the plaintiff’s disclosures.

Third, Defendants submt that the charging of 45 hours of
attorney and paralegal tine for the preparation of a response to
a notion to dismss is excessive. Again, we agree. On June 29,

2006, shortly after Oficer Powell was nurdered, the plaintiff
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filed an anended conplaint w thout |eave of court substituting
Oficer Powell’s wife as the plaintiff and addi ng what appears to
be a claimfor wongful death against the defendants. On July
14, 2006, Defendants filed a thirteen page notion to dismss this
conplaint on the grounds that: (1) it was procedurally inproper
as it failed to conply with the requirenents of Fed. R G v.P.

25(a) (1) that a suggestion of death and notion first be filed
before the substitution of an admnistratrix or executrix for a
deceased party; and (2) for failure to state a clai mupon which
relief could be granted as there were no facts to suggest that
SEPTA's term nation of M. Powell’s enploynent in 2005 caused an
unidentified third party to nurder himin 2006. Plaintiff’s
response to that notion included a five page answer and si xt een
page brief in opposition. The |egal issues presented, while
sonewhat novel, were not particularly conplex and at | east
according to the plaintiff, did not involve a wongful death

cl ai m but rather concerned solely matters of civil rights | aw

As one of M. Abiona s avowed specialties is civil rights law, we
find the hours charged to be grossly excessive particularly in
view of the relative sinplicity of the response filed. Rather,
we believe it reasonable to expect that M. Abiona would have
expended no nore than 15 hours in research and preparation of the
plaintiff’'s answer to Defendant’s notion for dism ssal and that

is the amount of tinme for which he shall be conpensat ed.
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The defendants further contend that the expenditure of 69
hours to prepare a response on behalf of his client to the
def endants’ notion for sunmary judgnent should be cut by at |east
2/3 to 23 hours. Although filed just three days before the
def endants nmade their O fer of Judgnent, the Ofer of Judgnent
was to remain open for ten days and we surm se that at |east one
to two days el apsed between the tinme plaintiff’s counsel received
it and the date on which the plaintiff decided to accept it.
Thus, while it was certainly appropriate for Plaintiff’'s counsel
to pronptly begin working on a response to the notion, we find
that fourteen hours to review a thirty-seven page notion and
forty-seven hours to prepare an answer to it is unreasonable.?
We thus agree with the defendants that a 2/3 reduction is proper
here and we shall therefore direct that Plaintiff’s counsel be
conpensated for 23 hours of attorney tinme for his work in
preparing a response to the summary judgnent notion and 4.7 hours
for his review

For their final “line item challenge, Defendants seek a

reduction in the Plaintiff’s claimthat his counsel and paral egal
expended sone 31 hours of work on their seven page notion for
fees. In addition to their argunent that such clains are

excessi ve and di sproportionate to the work perforned, the

3 Again we make this finding especially in view of M. Abiona’s

purported expertise in this area of law and his faniliarity with this case and
the cases of his other SEPTA-officer clients.
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def endants specifically challenge two entries for 9 hours of work
performed on Septenber 9, 2006 when the fees notion itself was
filed on Septenber 8, 2006. |ndeed, our review of the
plaintiff’s notion for attorneys’ fees and costs, suggests that
while it is conprehensive in scope and includes nunerous
attachnents, it should not have taken M. Abiona 20 hours to
prepare.* Rather, we believe that this figure is properly cut in
hal f as ten hours shoul d have been nore than adequate tinme to
prepare this notion and attachnents.

2. Plaintiff's counsel is inproperly seeking to recover
fees for secretarial work under the quise of paral egal work.

Def endants’ next assertion is that, with the exception of
just two occasions, M. Abiona is endeavoring to charge for his
use of Ms. Maxwell to type and perform non-paral egal, secretari al
functi ons. The Suprene Court has observed that “purely clerical
or secretarial tasks should not be billed at a paral egal rate,

regardl ess of who perforns them” Mssouri v. Jenkins by Agyei,

491 U. S. 274, 288 n. 10, 109 S.Ct. 2463, 2472 n. 10, 105 L.Ed.2d
229 (1989). Undoubtedly, this is because the costs of clerical
wor k, such as copying and filing, are ordinarily considered to be

part of an attorney’'s rate as office overhead. Sheffer v.

Experien Info Solutions, Inc., 290 F. Supp. 2d 538, 549 (E.D. Pa.

2003), citing Doe v. Ward, 282 F. Supp.2d 323 (WD. 2003). As

4 W address the matter of the charging of paralegal time infra.
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such, separate conpensation therefore is not appropriate. |d.
In examning Plaintiff’s counsel’s suppl enent al
certification, we find that wwth the exception of three entries,
all of Anna Maxwell’s clained tinme was spent on clerical tasks
(i.e., typing, copying, mailing, etc.). The only tinme that we
find is conpensabl e as paralegal tine are those entries on
Decenber 19, 2005, May 2, 2006 and May 11, 2006 when she drafted
correspondence, served a subpoena and sorted and i ndexed SEPTA
docunents. Thus, we find a total of 8 hours to be bona fide

paral egal tinme and conpensabl e as such.
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3. Plaintiff’'s counsel is inproperly seeking to recover
attorney’'s fees for nmatters unrelated to this litigation.

Def endant s next take exception to Plaintiff’s counsel’s
billing entries dated June 4, June 13 and June 21, 2006 on the
grounds that these entries have nothing to do with this | awsuit.
Specifically, on those dates, M. Abiona charged a total of 14
hours for having

“received tel ephone calls regarding client’s death the night

before; nmet with client’s famly; went to coroner to

identify client’s body

prepared Application for Letter of Adm nistration Conference

wth Register of WIls with client; processed Application

for Letters of Adm nistration

Conf. Wth Register of WIls; rec. &rev. Letter of

Adm ni stration to Arneatha Powel|; Tel ephone conference with

client.”

G ven our obligation to “review the tine charged, decide
whet her the hours set out were reasonably expended for each of

the particul ar purposes described and then exclude those that are

excessi ve, redundant or otherw se unnecessary,” Evans, Loughner,

and Mal donado, all supra., we believe that it is axiomatic that
to qualify for reinbursenent under 81988 the work clainmed to be
performed nmust be with respect to the case at hand. Wile we
applaud M. Abiona’'s sensitivity and the assistance which he
rendered to M. Powell’s famly in the days and weeks foll ow ng

his tragic death, we cannot find that all of the work for which
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he seeks conpensation relates to the matter at hand. To be sure,
we sinply cannot justify directing SEPTA to conpensate M. Abiona
for the 8 hours which he expended in neeting and talking with M.
Powel|'s famly regarding his death and in going to identify his
client’s body at the coroner’s office. However, as it was
reasonable for M. Abiona to handle the opening of M. Powell’s
estate in order to facilitate the substitution of his wife as the
plaintiff in this case, we shall direct that he be conpensated
for the six hours which he clains in relation thereto.

In addition to challenging the entries on the foregoing
dates, Defendants also ask this Court to disregard M. Abiona' s
entry on April 18, 2006 for attending the union arbitration
heari ng on SEPTA' s al |l eged breach of the collective bargaining
agreenent as unnecessary and unrelated to this matter. Although
a close call, we shall credit M. Abiona s claimthat he attended
that hearing only because M. Powell (and presunmably his other
clients) was a potential w tness subject to cross-exam nation and
al so “as an observer in further investigation of the factual
issues in this case.” (Plaintiff’'s Reply Brief at p. 10). W
shall therefore allow M. Abiona conpensation for the three hours
of time he spent in attendance at that hearing.

Finally, Defendants al so seek to set aside Plaintiff’s
counsel s cl ai ned expert witness fees and the tinme which counsel

spent conferring with his econom c expert Wayne Wl lians on July
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27 and August 2, 2006. On this point, Defendants assert that M.
Abi ona retained M. WIllians solely for purposes of settlenent,
after the close of discovery and the date set for production of
expert reports, and to assist himin cal cul ating damages, |argely
a front-pay assessnment. As such, Defendants argue, these fees
and costs are not recoverable.

The Court of Appeals for the Third Grcuit has held the fees
of non-testifying experts to be conpensable in contenpt

proceedings and in Interfaith, supra., held themto be

conpensabl e under the fee-shifting provisions of the Resource
Conservation and Recovery Act (“RCRA’), 42 U S.C. 86972, et.
seq., recognizing the role such experts generally play in
educating and assisting attorneys in the preparation of their

final work product. |Interfaith, 426 F.3d at 715-716.

M. Abiona submts that he retained Wayne Wllians to
provi de expert accounting and econom c | oss advice and that his
report reflects that he was prepared to testify at trial about
“all past and future loss incone and benefits.” (Plaintiff’s
Reply Brief at pp. 9-10). He notes further that the defendants
were well aware that he had retained M. WIllians at the tine
they nade their offer of judgnent exclusive of attorney’'s fees
and costs and that they never noved to exclude M. WIllianms from
testifying at trial. Wayne Wl lianms' professional profile

indicates that he has a BA in Accounting from Tenpl e University,
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an M5 in Taxation from Wdener University, and he is a registered
financial gerontologist with his Series 7 and 66 licenses in
life, accident and health insurances. He is the President and
CEO of his own professional tax and financial planning services
firm a nmenber of nunerous professional and community service
associ ations and faculty nenber in the Econom cs and Accounti ng
Department at Community Col | ege of Philadel phia. According to
M. WIllianms’ report, he estimated the economc |oss for M.
Powell’s termnation in terns of salary, pension and benefits for
the period Septenber 6, 2005 to retirenent eligibility at age 50
in 2016 to total $1,134,792. However, it appears that
Plaintiff’s counsel did not identify M. WIIlianms as a proposed
trial expert or provide Defendants with a copy of M. WIIlians’
expert report until the day before the settl enent conference took
place in this case on August 4, 2006, which was sone two nonths’
after the established Scheduling Order deadlines. As this Court
woul d |i kely have granted a defense notion to preclude M.
Wllians’ testinony at trial in sanction for Plaintiff’'s failure
to comply with the Scheduling Order and thus this testinony woul d
not have contributed to the successful outcone of this case, we
shall deny Plaintiff’s request to recover the fees which M.

Wl lianms charged for the preparation of his report. In
recognition of the education and assistance given by M. WIIlians

in preparing M. Abiona for the settlenent conference, however
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we shall permt Plaintiff to recover two hours’ time for their
meetings prior to M. Abiona’s attendance at the settlenent
conference before Judge Rueter.

4. Plaintiff’s counsel is inproperly seeking to recover

for tine expended after the Settl enent Conference.
Def endants further argue that the claimof Plaintiff’s

counsel for tine expended after the settlenent conference on
August 4, 2006 should be barred or greatly dimnished since he
failed to acknow edge the speciousness of his claimthat SEPTA
was responsible for M. Powell’'s death in an attenpt to recover
front pay.

In reviewing M. Abiona’s billing records in conjunction
with the docket entries in this case, we note that nmuch of the
time at issue was spent in review ng, researching and preparing a
response to the defendants’ notion for summary judgnent. Again,

t he defendants did not tender their Ofer of Judgnent until

August 18, 2006 and it appears that the plaintiff did not decide
to accept that offer until August 27, 2006. The summary judgnment
motion was filed on August 15, 2006 and under the |ocal rules,
Plaintiff had fourteen days in which to respond. 1In all other
respects, we find no serious inproprieties in the manner in which
M. Abiona spent his tinme follow ng the settl enent conference.

In as nmuch as we have previously addressed Defendants’ request
for a reduction in the time Plaintiff’s counsel spent in

preparation of a response to the summary judgnment notion, we see
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no reason to re-visit that issue here. Accordingly, we believe
that M. Abiona is properly conpensated for a total of 414.1
hours of his own tinme and 8 hours of paral egal tine.
Plaintiff’s counsel shall therefore be awarded a total of
$116,548 in attorney’s and paral egal fees.

Def endants do not appear to be chall engi ng any of
Plaintiff’s clainmed costs, save for the expenses incurred with
respect to M. WIlianms as di scussed above. Although we find
that M. Abiona’s clained rate of $.25 per copy to be on the high
side, it is not outside the real mof reasonabl eness. G ven that
all of the other costs (for deposition transcripts, faxes,
postage, filing fees and investigation expenses) appear to be
bot h reasonabl e and reasonably incurred, we find Plaintiff’s
counsel to be entitled to $10,878.60 in costs.

B. Plaintiff's Motion for an Order to Make \Wol e.

Plaintiff also noves the Court to enter an Order reinstating
her deceased husband to his enploynent as of the date on which he
was term nated and anmendi ng his enpl oynent records with SEPTA to
reflect as of the date of his death on June 5, 2006, he was a
SEPTA enpl oyee. In support of this request, Plaintiff cites to
numer ous cases addressing the equitable powers of the Courts and
t he underlying purpose of the Civil R ghts Acts to nmake whol e
t hose persons who have been injured as a result of unlaw ul

enpl oynent discrimnation. (See, e.q., 1s22-29 of Plaintiff’s
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Motion for Attorneys’ Fees and Costs and to Make Wol e).

Not wi t hst andi ng the equitable powers of the Court and as

Def endant quite correctly points out, this case was resol ved

am cably anong the parties when the Plaintiff accepted the
Defendants’ O fer of Judgnment. That O fer was silent as to the
reinstatenment of O ficer Powell to his enploynent and as to the
amendnent of his SEPTA enpl oynment records. Most respectfully to
Plaintiff, if she wanted her husband to have been reinstated and
hi s enpl oynent records “corrected,” she should have negoti at ed
this point prior to settling the case and accepting the offer of
judgment. In so far as this matter has now been resol ved, we
find that we lack the authority to grant the plaintiff the relief
whi ch she seeks. Consequently, we deny the plaintiff’s notion to
make whol e.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ARNEATHA POWELL, Administratrix : ClVIL ACTI ON
of the Estate of M CHAEL JERQOVE
PONELL, SR., Deceased :
NO. 05-CV-6769
VS.
SEPTA, DAVI D SCOTT, RI CHARD
EVANS and VAN DYKE ROVELL

ORDER

AND NOW this 18t h day of June, 2007, upon
consideration of Plaintiff’s Mdtion for Attorney’s Fees and Costs
and for an Order to Make Wiol e, Defendants’ Response thereto and
for the reasons set forth in the precedi ng Menorandum Opi nion, it
is hereby ORDERED that the Mdtion for Attorney’s Fees and Costs
i s GRANTED and Defendant is DI RECTED to pay the sum of $116, 548
in attorney’s fees and $10,878.60 in costs to Plaintiff’s counsel
within thirty (30) days of the entry date of this O der.

| T I'S FURTHER ORDERED that Plaintiff’'s Mtion for an Order
to Make Wol e i s DEN ED.

BY THE COURT:

s/J. Curtis Jovyner
J. CURTI S JOYNER, J.
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