I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ARCHI E RODRI GUEZ ) ClVIL ACTI ON
V.
JAVES WYNDER, et al. ; NO. 06-cv-01637-JF

MVEMORANDUM AND ORDER

Ful lam Sr. J. June 20, 2007

United States Magistrate Judge Linda K Caracappa, to
whom t hi s habeas corpus case was referred, has filed a
conpr ehensi ve report which denonstrates, beyond any real dispute,
that the petition is untinmely and nust be dism ssed. Petitioner
was convi cted and sentenced in 1994, exhausted all conceivable
appeal s and coll ateral proceedings in the state courts (mny of
whi ch were di sm ssed as untinely) by August of 2004, and did not
file the present petition until October 6, 2006.

Petitioner has filed objections to the Magistrate’'s
Report and Recommendation. He does not dispute that his petition
was filed too late, but argues that he is entitled to equitable
tolling because of “actual innocence.” For present purposes, |
shal | assune w thout deciding that a show ng of actual innocence
woul d be an appropriate basis for tolling the AEDPA one-year
deadline. But the record as a whol e nakes clear that petitioner
cannot possibly establish “actual innocence” of the crine

charged. The nurder was conmtted in the course of an attenpted



armed robbery. Petitioner was in the group commtting the
robbery. Petitioner supplied the shotgun which caused the death.
There was evidence that it was the petitioner who fired the fatal
shot. Various court-appointed | awers concluded that there was
no significant issue which m ght support an appeal, and were
therefore permtted to wwthdraw from further representation of
petitioner. The state courts have correctly resolved all issues
presented — none of which raised any significant federal issue.
Petitioner is not entitled to equitable tolling, and the petition
nmust be di sm ssed.

An order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ARCHI E RODRI GUEZ ) ClVIL ACTI ON
V.
JAVES WYNDER, et al. NO. 06-cv-01637-JF
ORDER

AND NOW this 20'" day of June 2007, IT IS ORDERED:

1. The Report and Recommendation of United States
Magi strate Judge Linda K Caracappa i s APPROVED and ADOPTED.

2. Petitioner’s objections are OVERRULED

3. The petition is DI SM SSED wi th prejudice.

4. There is no probable cause to issue a certificate

of appeal ability.

BY THE COURT:

/s/ John P. Fullam
John P. Fullam Sr. J.




