IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
: NO. 00-51-1
M CHAEL GRASSO : 01-783-1
MVEMORANDUM
Dal zel |, J. June 4, 2007

We here consider the final disposition of funds that
were frozen al nost eight years ago, well before the defendant's
indictnent in this matter. After honoring the priority 18 U S. C
8§ 3612(c) requires for paynents of penalties and restitution from
t hose funds, we are left with the question of disposing of the
$276,930.75 that is left. Four claimnts, asserting clains in
excess of $560,821, have filed statements of claim ' and on My
31, 2007 we convened a hearing to consider these clains in order
to make, at long last, final disposition of the renaining funds.

As will be seen, the procedural history in this matter
is conplex, and we rehearse it in sone detail in order to put our
adjudication into proper relief. W then turn to resolve the
t hreshol d question of whether, in fact, all of these funds

bel onged to the defendant, as all but one clai mant assune.

1. Not wi t hst andi ng the May 8, 2007 deadline we inposed for
filing statenents of claim see Order of Apr. 17, 2007, at § 2,
the Internal Revenue Service at the May 31, 2007 hearing sought
to assert a then-unliquidated claim As of this witing, the
IRS's claim |ike Godot, has not appeared. |In any event, we deny
that esprit de |'escalier as inexcusably untinely; in |ight of
our disposition, that claimis in any event noot.




Fact ual Background

A. Procedural History

On Septenber 14, 1999, pursuant to the Anti-Fraud
I njunction Statute, 18 U.S.C. § 1345, the Covernnent filed a
civil action and a notion for tenporary restraining order ("TRO")
agai nst M chael J. Gasso, Jr. ("Grasso" or "Mchael"), United

States v. Gasso, Gv. A No. 99-4622 (E.D. Pa.) (hereinafter

"Grasso Civil"). The next day, Judge John R Padova, as

Emer gency Judge, granted the notion for a TRO, which, inter alia,

froze all of Grasso's accounts. On Cctober 5, 1999, the parties
filed a "Joint Motion for Entry of Agreed Upon Prelimnary

I njunction” with essentially the sane provisions as the TRO. One
day | ater, Judge Jay C. Wl dman, the assigned Judge, granted the
notion and entered the prelimnary injunction in the formthe
parties submtted, which included a provision that the restraints
would remain in effect until further order of the court or
further stipulation of the parties. ?

I n February of 2000, Grasso was indicted on mail fraud,

wire fraud and several hundred counts of noney |aundering in

2. The injunction provided, as had the TRO, that "[t]he
financial institutions and funds are hereby authorized and
directed not to permt wthdrawals or honor checks or clains for
funds which result in a reduction in anbunts on deposit or in any
account of defendant.”™ Prelim Inj. of Cct. 6, 1999, at 7 9. It
al so enjoined Grasso and his agents fromtaking any action to
transfer or otherw se dispose of any assets Grasso controll ed,

i ncl udi ng accounts at Union National Bank, Janus Funds, PBHG
Funds, Inc., Stein Rose Miutual Funds, Excel sior Funds, Union

Pl anters Bank, Suntrust Bank, Washi ngton Mutual Bank, and

Harl eysville Bank. 1d. at { 8.



United States v. Grasso, Crim No. 00-51 (E.D. Pa.) ("Gasso 1").

The New York law firmof Mrvillo Abranovitz Grand |ason &
Silberg initially represented him |In Novenber of 2001, G asso
was i ndicted on new charges related to an attenpt to gain access

to the frozen funds in United States v. Grasso, Cim No. 01-783

(E.D. Pa.) ("Gasso Il"). The court scheduled trial in Gasso |
for February of 2002. |In Decenber of 2001, Walter M Phillips,
Jr., then a partner of Hoyle Fickler Herschel & Mathes LLP,
entered his appearance and took over the case fromthe Mrvillo
firm At M. Phillips's request, Judge Bruce W Kauffman, who
was presiding over Grasso |, released $200,000 fromthe frozen
funds to the Hoyle law firmto be used for Grasso's
representation on the pending crimnal charges.

After a two-week trial in February of 2002, the jury
convicted Grasso on all counts in Gasso I. Gasso |later entered
a guilty plea on the obstruction of justice offenses in G asso
Il, assigned to Judge Berle M Schiller, and on June 21, 2002
that case was consolidated wiwth Grasso | for purposes of
sentencing. Shortly before sentencing, Judge Kauffrman recused
and the consolidated sentencing went forward on February 3, 2003
bef ore Judge Schiller, who sentenced G asso to a total of 102
nmont hs' i nprisonnent (ninety-seven nonths in Gasso | and five
consecutive nonths in Gasso Il), inposed a fine and an
assessnent, and ordered restitution. Judge Schiller
si mul taneously entered an "Order of Forfeiture and Forfeiture

Money Judgnent" agai nst Grasso in the sum of $2,844,591.17, which
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was "made part of the sentence and included in the judgnent."
Forfeiture Order of Feb. 3, 2003, at 1Y 4, 7. That sane day,
Judge Schiller released an additional $100,000 to the Hoyle | aw
firmfor its representation of G asso.

Grasso appeal ed his sentence. He argued, inter alia,

that he was not guilty in Gasso I of noney |aundering under the

Seventh Crcuit’'s decision in United States v. Sci al abba, 282

F.3d 475 (7th Gr. 2002), reh’'g en banc denied, cert. denied, 537

U.S. 1071 (2002), and that the restitution and sentencing orders
were flawed. Qur Court of Appeals affirmed the noney | aunderi ng
convi ction and sentence, but remanded the matter for further

proceedings on the fine and restitution. See United States v.

Grasso, 381 F.3d 160 (3d Gr. 2004).

Grasso petitioned for a wit of certiorari fromthe
United States Suprenme Court, challenging his noney | aundering
convi ction and sentence based on the split in the Crcuits
Sci al abba presented. He al so challenged his noney | aunderi ng

sentence under the then-recent case of Blakely v. WAshi ngton, 542

U S 296 (2004). After the Suprenme Court deci ded Booker V.
United States, 543 U. S. 220 (2005), it vacated the Third

Circuit’s judgnent in G asso, and remanded the case for further
proceedi ngs consi stent with Booker w thout addressing the nerits

of the Scial abba i ssue. See Gasso v. United States, 544 U. S.

945 (2005). On June 13, 2005, the Third Grcuit issued an order

that "the sentence entered by the District Court is vacated and



the case is remanded to the District Court for resentencing.”
Order of June 13, 2005 (3d Cir.).
I n Septenber of 2005, Judge J. Curtis Joyner, who was

assigned Grasso Gvil on Judge Wal dman's death, dism ssed that

case with prejudice and by stipulation. Judge Joyner also
approved a "Stipul ated Permanent | njunction"” providing that: "All
funds which were frozen in this matter by Court Order dated
Cctober 6, 1999, shall be distributed by Court Order in
connection with the crimnal case of United States v. M chae
Grasso, CR 00-51-1...." Stip. & Oder of Sept. 27, 2005, at f 5.
The two crimnal cases were reassigned to us when Judge
Schiller recused in July of 2005. The follow ng nonth we
resentenced Grasso to ninety-seven nonths inprisonnent in Gasso
I and increased the sentence in Gasso Il by five nonths; we
i nposed fines and restitution, but did not order forfeiture. W
al so ordered a mailing to be sent to a sanple of Grasso's victins
to test the practicability of restitution. Qur Court of Appeals

affirmed the new sent ence. See United States v. Grasso, 197 Fed.

Appx. 200 (3d Gr. Sept. 25, 2006).

In light of the promsing results fromthe sanple
mai | ing, on June 5, 2006 we appointed a clains admnistrator to
carry out the restitution program The next day we ruled on
Grasso's notion to distribute the assets, which included a
request to release certain funds to his nother, Mvin Honey
Grasso ("Mavin"), and denied the notion without prejudice to its

reassertion after the restitution programwas conpl et ed.
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During 2006 and early 2007, the clains adm nistrator
made restitution paynments totalling $339,469.09 to just over half
of Grasso's victims.® Having conpleted the restitution program
and satisfied the priority of 18 U S.C. § 3612(c) (i.e., specia
assessnent, restitution, then fine), we turned to the question of
how to di sburse the over $275,000 remaining fromthe frozen
assets, which had never been subject to final adjudication. W
ordered that "[b]y May 8, 2007 all interested parties shall FILE
statenments of claimand state in detail the |legal basis for their
asserted entitlenment to any portion of the Remaining Funds."
Order of Apr. 17, 2007, at § 2. W convened a hearing on the
matter on May 31, 2007. The renmmining funds as of that date
totall ed $276, 930. 75. Before assessing their proper disposition,
we now summari ze the clains of the four parties that submtted

tinely statenents of claim

B. The dains*

1. Mavi n Grasso

Mavi n, M chael's nother, seeks $105, 000 pl us
unspecified interest, which represents the anmpbunt that she and
her | ate husband, M chael Gasso, Sr. ("Senior") invested in an

account in their son's nane. Mavin is a seventy-two-year-old

3. Indeed, the 13,513 checks cashed out of the 24,117 di sbursed
constituted al nost exactly the success rate the sanple
anti ci pat ed.

4. None of the material facts concerning the asserted clains is
in dispute.



wi dow who lives with her son, Patrick. From 1960 to 1980, she
wor ked at a delicatessen that she owned on 22nd Street and

| ndi ana Avenue in Phil adel phia. Her husband died in early 2001.
Senior was a truck driver until 1969, when the Veterans

Adm nistration found himtotally disabled because of a condition
resulting fromhis Wrld War |l service in Europe.

The undi sputed testinony of Mavin and M chael is that,
inlate 1998 and early 1999, Mavin and Senior decided to increase
their investnent return by taking certificates of deposits as
they matured and buying shares in a nmutual fund where their son
had an account. On Novenber 10, 1998, Mvin and Seni or conbi ned
$49,556.47 fromtheir certificate of deposit at First Union
Cor poration® with about $5,000.00 fromtheir checking account,
and they directed First Union to issue a check for $55,000 to
"PBHG Large Cap 20 Fund." See Mdt. to Free Assets, June 16,

2000, Ex. G First Union Bank Statenent (10/22/98-11/23/98); Ex. H
First Union Check #093005018 to PBHG  On Novenber 13, 1998, PBHG
received the check and used it to purchase 3,179. 191 shares of

the Large Cap 20 Fund, which it placed in Mchael's account. 1d.
at Ex. | PBHG Statenent of Account Activity.

5. First Union had previously been CoreStates Bank, and Mavin
and Senior's bank records verify that they had a certificate of
deposit there since May of 1996. See Mot. to Free Assets, June
16, 2000, Exs. D, E (Gv. A No. 99-4622, docket entry # 27).
Several tinmes, when the ten-nonth certificate of deposit matured,
they rolled it over for another ten-nonth period. See id.;

see also Mavin Grasso Statenent of Claim 9§y 10-15.
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On January 28, 1999, Mavin and Senior directed First
Uni on to take $50,000 nore fromtheir account and issue a check
to "PBHG LARGE CAP 20 FUND." |d. at Ex. J First Union Bank
Statenment (1/1/99-1/31/99); Ex. K First Union Check #093005392 to
PBHG. On February 1, 1999 PBHG received the check and used it to
buy 2,098. 196 shares of the Large Cap 20 Fund, which it again
deposited in Mchael's account. |d. at Ex. L PBHG Statenent of
Account Activity. Thus, as of February 1, 1999, M chael's
parents had paid for 5,277.387 shares of the Large Cap 20 Fund
that were deposited in his PBHG account.

The PBHG records authenticated at the hearing show that
on May 25, 1999 M chael closed out the position in the Large Cap
20 Fund for $21.74 a share, and thus his parents' 5,277.387
shares were on that day worth $114, 730. Id. at Ex. M PBHG
Statement of Account Activity. Wth his parents' and his own
proceeds, M chael imrediately purchased shares in the PBHG
Technol ogy & Conmuni cation Fund at a price of $26.13 per share.
Id. Thus, Mavin and Senior's $114, 730 purchased 4, 390. 739 of the
14, 183. 785 shares M chael acquired on May 25, 1999.

As noted, in Septenber of 1999, all of Mchael's
assets, including the PBHG account, were frozen pursuant to the
TRO and stipulated injunction. As of the Septenber 15, 1999

freeze order, Mavin and Senior's shares were worth $155, 651. 69. °©

6. The closing price on Septenber 15, 1999 was $35. 45. See
http://ww. mar ket wat ch. cont t ool s/ quot es/ hi st ori cal . asp?dat e=9%2F1
999&synb=0 (l ast visited on June 1, 2007).
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They twice tried to recover their investnents fromthe frozen
assets. On June 16, 2000, they filed a notion to free assets to
al l ow them access to their shares of the Pilgrim Baxter
Technol ogy & Communi cations Fund, and they attached exhibits of
statenments fromtheir bank and PBHG docunenting their
transactions. On Cctober 20, 2000, Judge Wl dman, wi thout

convening a hearing, found in a brief Order in Gasso Gyvil that

"they have not shown that the Fund actually deposited the checks
they wote or that the proceeds fromthe checks were deposited
into defendant's account and actually used to purchase the
claimed shares.” See Order of Cct. 20, 2000. Mavin and Seni or
then filed a notion to vacate that Order. In denying the notion
in a brief Order, Judge Wal dman found that the deposit slips were
not a basis for reconsideration under Fed. R Cv. P. 60(b)(1),
were not "newly discovered evidence" within the neaning of Rule
60(b)(2), and were (in his view) illegible in the pertinent

portions. See Order of Feb. 23, 2001.

2. Hovyle, Fickler, Herschel & Mathes LLP

From February of 2001 until April 8, 2005, Hoyl e,
Fi ckl er, Herschel & Mathes LLP, through its partner, Walter M
Phillips, Jr., represented Grasso. M. Phillips, senior
associ ate Kevin Kotch, and a junior associate perforned the bul k
of the work. Wien M. Phillips left the Hoyle firmin April of
2005, Grasso owed that firm $247,826.94 -- $247,101.21 in fees

and $725.73 in expenses -- which it now seeks to recover. See



Hoyl e Statenent of Claim Ex. A List of fifteen invoices from
April 4, 2002 to Mar. 11, 2005; Hoyle Supp. Statenent of Caim

Ex. A Statenent of paynents and credits. Those fees were related

to sentencing and the certiorari petition.
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3. Opbermayer Rebrmann Maxwell & Hippel LLP

When M. Phillips left the Hoyle firmin April of 2005,
he noved to the firmof Cbermayer Rebmann Maxwel | & Hi ppel LLP.

At Cbernmayer, M. Phillips continued to represent G-asso, who now
owes that firm $192,667.50 in fees and $3, 213.67 i n expenses, for
a total of $195,881.17. See (bermayer Statenment of Claimé6. The
Qbermayer firm has not received any conpensation for its
representati on.

The fees requested include tinme that M. Phillips and
hi s col | eagues spent on: (1) representing Gasso in the
resentencing; (2) working on the appeal of the August 2005
sentence; and (3) addressing the issue of restitution. The
resentencing involved sone issues not addressed at the original
sentencing, including the interplay of the Suprene Court’s
deci sion in Booker and the now advi sory sentenci ng gui deli nes.
The appeal of the August 2005 sentence al so invol ved i ssues not
presented in the original appeal, such as Booker's inport and the
constitutionality of the increased sentence we i nposed. Because
of the protracted and conpl ex nature of the case and Grasso's
potenti al exposure, M. Phillips asserts that his firms fees and

expenses were reasonabl e and necessary.

4. Jenkins, Siergiej & Smth

Before the Governnent filed Grasso Cvil, Mchael F.

Smth, Esquire, of Jenkins, Siergiej & Smth represented G asso

in "various mscellaneous matters . . . related to enjoining the
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Def endant fromusing the mails to carry out those activities that
ultimately resulted in the filing of the indictnents.” Jenkins
Statenment of Caim9 3. These matters included clains against
Grasso fromthe Internal Revenue Service and Lower Gwnedd
Township related to his business privilege taxes. M. Smth
provi ded services from August of 2001 until April of 2006, when
he finished G asso's defense agai nst the Township's tax clains
and filed the necessary tax returns for the years in question.
The Jenkins firmsubmits two invoices totaling $12,113.85: (1)
$1,945.00 from Lower Gwnedd Township (Invoi ce #064486, which

i ncl udes a previous paynent of $1,100), and (2) $10, 168.85 from

| RS Tax Lien (Invoice #064487, which includes previous paynent of
$501.40). The Jenkins firmasserts that it "is entitled to be
conpensat ed as such creditor to the funds held by the Court which
appear to be in excess of fines, penalties and restitution.” [|d.

at | 8.

[11. Analysis

The clai mants have not cited any |law, nor are we aware
of any, that governs the priority of clainms as to frozen funds

where the financial aspects of a federal crimnal judgnent have
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been satisfied.” W therefore ook to the equities to allocate

t he remai ni ng funds.

A Mavin Grasso's d ai nB

We nust first consider the claimof Mavin G asso
because she raises at the threshold the question of whether, in
fact, all of the frozen funds were Mchael's. She contends now,
as she has for many years, that the shares she and her late
husband purchased through her son's account were neant to be
i nvestnents for her and Senior, and were not a gift to her son
The Governnent, while it contends that Mavin has not
substanti ated her claimand relies on Judge Wal dman's rulings,
does not dispute the truth of her representati on about the
character of the transactions.

Odinarily, a transfer of assets between a parent and a
child is presumed to be a gift:

| f a parent furnishes the purchase noney and

title to property is taken in the nanme of a
child, a presunption arises that the parent

7. As the Obermayer and Hoyle firns note, we do have discretion
to release frozen funds to pay reasonable attorney fees and
expenses. See, e.d., Mtsubishi Int'l Corp. v. Cardinal Textiles

Sales, Inc., 14 F.3d 1507, 1520 (11th Cr. 1994) (affirmng
district court's order releasing frozen funds to pay attorney's
fees for civil case); Fed. Trade Commin v. Wrld Wde Factors,
Ltd., 882 F.2d 344, 348 (9th Gr. 1989) (affirmng district
court's release of frozen assets for reasonable attorney's fees
incivil action); Fed. Trade Commin v. Any Travel Serv., Inc.,
875 F.2d 564, 575-76 (7th Cir. 1989) (affirmng district court's
rel ease of funds frozen by permanent injunction to pay reasonable
attorney's fees and expenses). There is also no dispute that we
have di scretion to exercise our equitable powers finally to
resolve what to do with this noney.
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intended the funds to be a gift. . . . The
presunption has its genesis in the
Rest at ement (Second) of Trusts, 8 443, which
provi des:

Wiere a transfer of property is
made to one person and the purchase
price is paid by another, and the
transferee is a wfe, child, or

ot her natural object of bounty of

t he person by whom t he purchase
price is paid, and the latter

mani fests an intent that the
transferee shoul d not have the
beneficial interest in the
property, a resulting trust arises.

Hornyak v. Sell, 629 A 2d 138, 140 (Pa. Super. Ct. 1993)

(internal quotation and citation onmitted).® Thus, under the
Restatenment of Trusts, a resulting trust arises if the transferor

intends it to. See Mernon v. Mernon, 390 A 2d 796, 798 (Pa.

Super. C. 1978) ("it is the intention of the payor at the tine
of the transfer and not at some subsequent tinme which determ nes
whet her a resulting trust arises"”) (quoting Comment a.
Restatenment of Trusts 2nd, 8§ 443). One rebuts the presunption of
a gift by "clear, explicit, and unequiv|[ocal] evidence" of a
contrary intention, thereby establishing the existence of a
resulting trust. 1d. at 799.

As noted earlier, in the context of seeking relief from
the stipulated prelimnary injunction, Judge Wal dnman on Cct ober
20, 2000 denied Mavin and Senior's notion to release to them

their shares in Pilgrim Baxter Technol ogy & Comuni cati ons Fund,

8. As the three Grassos involved here all live in Pennsylvania,
we | ook to the Coomonwealth's | aw on this aspect of our problem
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which at the time of that Order were worth $318,943.28. ° |t nay
be that Judge Wal dman cane to this harsh concl usi on because he
did not have the benefit of a hearing that would have revealed to
him as it was to us on May 31, 2007, that no party disputed the
fact that Ms. Gasso and her |ate husband had in fact remtted
two bank checks totaling $105,000 in favor of "PBHG Large Cap 20
Fund," and not in favor of their son, M chael.

Both Mavin and M chael testified before us w thout
contradiction that these funds were intended only for his
parents' investnent, and not as a gift to Mchael. See H'g Tr.
17:19-18: 11, 28:6-29:11. Mchael understood that he was to
invest the funds with his own in the PilgrimBaxter nutual fund
he thought nost suitable. None of the nmoney his parents
i nvested cane from M chael or had anything whatsoever to do with
what ultimately turned out to be crimnal on Mchael's part. In
short, there is no dispute that this couple, of very nodest
nmeans, entrusted these funds to their son for investnent purposes

1

only.* She relied on her son's advice that she woul d be better

9. The closing price of a share that day was $72.64. See note 6
supra.

10. Di vidends and capital gain distributions were reinvested in
t he nutual fund.

11. Wen we asked Mavin if she gave the funds to her "son to
i nvest and watch over for you?" she answered, "Yes, | did." H'g
Tr. at 17:19-21 (May 31, 2007).
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served investing with himin shares which could appreciate in
val ue. *?

The shares that ultimately were invested in the
Technol ogy and Conmuni cati ons Fund thus bel onged exclusively to
the parents. Under 88 404 and 443" of the Restatenent (Second)

of Trusts and under Pennsylvania | aw, *

a resulting trust has
been in existence in favor of Mavin and Senior since their first
check bought the first tranch of PBHG nutual fund shares on
Novenber 13, 1998. Their part of the frozen funds was never
M chael ' s.

But what, exactly, is this part worth today? W know

beyond peradventure that Mavin and Senior's shares were worth

$318, 943. 28 when Judge Wl dman, without a hearing, determ ned not

12. As Mavin put it to us, "He [Mchael] was saying the shares
were being built up. They were really taking off at the tine."
H'g Tr. at 17:25-18: 2.

13. In pertinent part, 8 404 defines a resulting trust as
arising "where a person nakes or causes to be nade a disposition
of property under circunstances which raise an inference that he
does not intend that the person taking or holding the property
shoul d have the beneficial interest therein.”

14. The Pennsyl vani a Suprene Court decision in Godzieba v.

Godzi eba, 143 A 2d 344 (Pa. 1958), is instructive. (Godzieba

i nvol ved parents' purchase of real property for a son, based upon
his oral promse to convey it back to his parents at a | ater
date, and the Chancellor inpressed a resulting trust in favor of
the parents. The Pennsylvania Suprene Court affirnmed, holding,
after citing 8 404 of the Restatenent of Trusts, that the son
"held the property upon a resulting trust for his parents.” 1d.
at 347. The record here is pal pably stronger in favor of a
resulting trust than it was in Godzieba. See also Fenderson v.
Fenderson, 685 A 2d 600, 606 (Pa. Super. C. 1996) (holding
resulting trust arose in favor of a man who had contri buted one-
si xth of purchase price toward a house, even though the only
title owners were his nother and siblings).
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to return the shares, which was well before Mchael's crim nal

15

trial. We al so know fromthe published share val ue of the
mut ual fund's successor -- O d Miutual Colunbus Circle Technol ogy
and Communi cation Fund'® -- that as of the date of the hearing

the closing price was $14.02, which woul d have nmade 4, 390. 755
shares worth $61,558.39, a |oss since October 20, 2000 of
$270,821.76. It would be intolerably inequitable for Mavin to
suffer such a | oss when she and her | ate husband had done
everything in their power to prevent it. It may be all well and
good for the Governnent in 2000 to advi se Judge Wal dnan, in
effect, that there was insufficient docunentary proof that Mvin
and Senior invested the $105,000 in their son's care. It is
quite another matter for a different Assistant United States

Attorney on May 31, 2007 not to dispute the authenticity of a

15. Wth all due deference, it is a nystery to us how Judge

Wal dman could wite that Mavin and Senior "have not shown t hat
the Fund actually deposited the checks they wote or that the
proceeds fromthe checks were deposited into defendant's account
and actually used to purchase the clained shares” when all the
docunentation attached to their notion confirned the contrary of
everyt hing Judge Wal dman wote. To be sure, Judge WAl dman's

| anguage echoed the Governnent's views at the tine. See Mar. 1,
2000 Ltr. of AUSA Marilyn S. May to Sheldon S. Lustigman, Esq.,
attached as Ex. Oto Mot. to Distribute Assets (docket entry

nunber 27) in Gasso Gvil. 1In any event, since the Cctober 20,
2000 Order was entered without a hearing, in the context of a
prelimnary injunction, and well before Mchael's trial, it

pal pably was not a final disposition of the nmatter.

16. A d Miutual Advisor Funds Il took over PBHG Funds sone tine
during the course of these proceedings. See

htt p: // www. phhgf unds. cont f unds/ FundDet ai | . asp?Fundl D=TCF0000000&p
=1 (last visited May 31, 2007). The A d Mitual synbol for the
Technol ogy and Cormuni cati ons’ Fund that the Grassos owned is
OBTCX.
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single record that anply docunents the reality, at all tinmes, of
Mavi n and Senior's contentions. '’

It is true that, had the $105, 000 been invested at,
say, five percent® since the assets were frozen on Septenber 15,
1999 they woul d today be worth about $153,063. It is also true
that the couple's shares on Septenber 15, 1999 had a narket val ue
of $155,651. 69, which invested at five percent would be worth
$229,322.31 today. ' But there is nothing hypothetical about the
reality that by Cctober 20, 2000 Senior was |ess than five nonths

fromhis death, Mavin was sixty-five years old, and the son who

17. See Hr'g Tr. at 24-25 (Court's colloquy with Mavin and AUSA
Ann Wat | ey Chain).

18. We do not entirely pull this interest rate out of the air.
The problem of identifying an interest rate parallels the problem
of finding the date of Mavin and Senior's loss. At the taking
date, Septenber 15, 1999, the judgnent rate of interest was
5.285% and at the Judge Wal dnan decision date it was 6.241%

See table following 28 U S.C. 8 1961 printed at West Federa

Cvil Judicial Procedure and Rules 1021 (2007 ed.). The rate we
have el ected to use ratchets down fromthose cited because it is
conservative and reflects the |ower rates the Federal Reserve

all owed after the Septenber 11, 2001 attacks, which persisted for
much of the ensuing period.

19. W use Excel software, and conpound the interest daily, as
any noney fund would. It is curious that Mavin up to the May 31
2007 hearing persists in referring to $105, 000, when the val ue of
those funds was so readily ascertai nable as | ong as the nutual
fund shares were unliquidated. As we have shown, her claimat a
mnimmis for $155,651.69 plus five percent interest conmpounded
t hrough today, or $229,322.31. The value of those sanme shares
when Judge Wal dnan declined to |l et Mavin and Senior take them was
al nost $100, 000 greater. But Mavin's persistence in quoting the
untenably | ow $105, 000 only confirns her |ack of sophistication
on investnent matters and her total dependence on others to

prot ect what she has accunul ated over her life. After Septenber
15, 1999 there was, quite literally, no one who coul d | ook out
for her interests.
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was entrusted to invest their noney could no | onger touch those
funds. As of October 20, 2000, there is no question that Mavin
and Senior's interest totalled $318,943. 28, and that, under the
ci rcunstances Mavin and Seni or faced on Cctober 20, 2000, they
woul d scarcely have kept so large a portion of their nodest neans
in a technology nutual fund. |In short, it requires little
i magi nation to expect that, had the Governnent acted in 2000 as
it does now, Mavin and Senior would have had the shares and sold
them so the inconme could help neet the pressing needs of Senior's
remai ni ng nonths and Mavin's retirenment, not to nmention assi st
with the catastrophe their son, Mchael, then faced. ®

These funds were always Mavin and Senior's. They did
everything they could to get what was theirs, but faced a
Governnent indifferent to their plight and (apparently) to the
truth, as well as a tribunal that relied on that Governnent
W t hout giving themthe process they only now have received.
Though they shoul d have on October 20, 2000 got their shares back
-- which at the tine were worth $318,943.28 -- they had to wait

20. There are no other dates that we realistically could use as
m | estones to calculate the value of Mavin and Senior's interest.
Al t hough we know Judge Kauffman rel eased $200,000 to the Hoyle
firmin Gasso I, see Od. of Dec. 12, 2001 (doc. paper 51), we
do not know the sources of the funds to pay that sum By
February 3, 2003, when Judge Schiller released another $100, 000
to the Hoyle firm he specifically referenced the PBHG Technol ogy
and Communi cations Fund for half the funds to pay that anount
(see doc. paper 143 in Gasso 1), but we know as late as April
18, 2005 that there were still investnents in the "PBHG Fund"
froma Governnment notion, see id. doc. paper 161 and Judge
Schiller's April 20, 2005 Order granting that nmotion (id., doc.
paper 162).
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al nost seven years for the sinple truth of their case to be
recogni zed. Follow ng Justice Story's teaching that "equity
will, for the purposes of justice, treat that to have been done,

whi ch ought to have been done," Taylor v. Longworth, 39 U S 172,

14 Pet. 172 (1840), we shall value their interest in the
resulting trust as of COctober 20, 2000.

By now, however, we are $42,012.53 short of what the
coupl e shoul d have had in October of 2000. W shall therefore
treat the bal ance of the funds on hand as Mavin's by operation of

the powerful equities we have found on this record.

B. Law Firns' d ains

Agai nst the weighty equities that tip so heavily in
Mavin's favor, the law firnms' fee requests pale. O the roughly
$1 million that Grasso has accrued in paid and unpaid | egal
bills, the Governnent cal cul ates that about $591, 000 has al ready
been paid -- $416,823 to the Hoyle firm ?* $150,000 to the
Morvillo firmthrough a honme equity |oan that was repaid through

Grasso's accounts, 2

and about $25,000 to separate counsel in
connection with the civil proceeding. Thus, on top of the
$566, 000 that has been paid for Grasso's representation in the
crimnal matters, the law firnms now seek an additi onal

$455, 821. 96.

21. The Hoyle firmstates that it received $416, 823.19. See
Hoyle Statenent of Claiml & n.1.

22. As of the filing of the PSI, $100,000 of the | oan was
repaid through Grasso’s accounts. PSI § 167.
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But M. Phillips, a nost seasoned crimnal defense
practitioner, knew perfectly well what he was getting into when
he replaced the Morvillo firm And his partners at the Hoyle
firm and later at the Cbermayer firm are hardly naifs. Neither
firmneeds the Court's assistance in protecting their interests
when they take on a new client, and thus neither presents any
equi table claimthat could conceivably eclipse Mavin's.

The Jenkins, Siergiej & Smith claimstands on no better
footing than the other two firns. As that firms work had
nothing to do with the crimnal prosecution here, we are
fortified in our conclusion as to its priority being subordinate

to Mavin's claim

C. The Governnent's Forfeiture Request

As to the Governnent's request for forfeiture, no
forfeiture order exists. To be sure, an order of forfeiture was
part of Grasso's original sentence, but in its June 13, 2005
Order, our Court of Appeals directed that "the sentence entered
by the District Court is vacated and the case is remanded to the
District Court for resentencing." Because at our resentencing we
did not inpose an order of forfeiture, there remains no such
order in this case.

In any event, there is certainly no need or equitable
reason to i npose one at Mavin Grasso's expense. As is by now

abundantly clear, she is a wholly innocent bystander whose assets
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were hel d hostage for al nost eight years with the Governnent's

full support.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
V. :
) NO 00-51-1
M CHAEL GRASSO ) 01-783-1
ORDER

AND NOW this 4th day of June, 2007, upon consideration
of the tinely statenents of claimof Mvin Honey G asso; Hoyl e,
Fi ckl er, Herschel & Mathes LLP; Cbermayer Rebmann Maxwel | &
H ppel LLP; and Jenkins, Siergiej & Smth, the Governnent's
response to these statenents, the supplenental statenents of the
Hoyl e and Gbermayer firms, and after a May 31, 2007 hearing on
this matter, and in accordance with the findings of fact and
conclusions of law set forth in the acconpanyi ng Menorandum it
i s hereby ORDERED that:

1. The Statenent of C aimof Mavin Honey Grasso is
ALLOAED as cal culated in the Menorandum

2. Al'l other clains to the frozen funds are
DI SALLOVED; and

3. The Cerk of Court shall DI SBURSE all the frozen
funds remaining in the Court's Registry in connection with this
case to Mavin Honey Grasso, c/o Joseph J. Hylan, Esquire, 525
Swede Street, Norristown, PA 19401.

BY THE COURT:

Stewart Dal zell, J.
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