IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE VI CURON PHARMACEUTI CALS, )
I NC. SECURI TI ES LI TI GATI ON ) ClVIL ACTI ON

Thi s Docunment Rel ates to:
NO. 04-2627
ALL ACTI ONS

VEMORANDUM

Bartle, C. J. May 31, 2007
Before the court is the notion of the class
representatives to award attorney's fees in the anount of
$3, 187,500, that is, 25% of the settlenent amount of $12.75
mllion, and for reinbursenment of $203,609.06 in costs and ot her
expenses. In an Order dated May 17, 2007, we entered fi nal
judgment in this case and approved the settlenent agreenent
wi t hout explaining in detail our reasons for doing so. In
addition to deciding the pending notion, we now set forth that
reasoni ng behi nd our earlier decision.
Various plaintiffs brought these cases agai nst
def endants Vi curon Pharnmaceuticals Inc. ("Vicuron") and certain
officers and directors in this consolidated putative class action
for violations of the Securities and Exchange Act of 1934, as
anended by the Private Securities Litigation Reform Act of 1995
("PSLRA"), 15 U.S.C. §§ 78j(b) and 78t, and Rule 10b-5



pronul gated thereunder, 17 C.F.R 8§ 240.10b-5. On February 1,
2006, we certified a class conprising all purchasers of the
securities of Vicuron between January 6, 2003 and May 24, 2004
and appoi nted class representatives and cl ass counsel pursuant to
Rule 23 of the Federal Rules of G vil Procedure. See In Re

Vicuron Pharm Inc., Sec. Litig., 233 F.R D. 421 (E.D. Pa. 2006).

I .

According to the Amended Conplaint, in January, 2003,
Vi curon conpleted the third phase of its trial of anidulafungin,
a drug it designed to treat esophageal candidiasis ("EC').! At
that time the two favored drugs for the treatnent of EC were
fl uconazol e and Caspofungin and Vi curon believed ani dul afungin
woul d join or surpass these drugs as the nost effective treatnent
for EC. Unfortunately, the third phase of the anidul af ungi n
trial did not produce the results for which Vicuron had hoped.
Wthin two weeks of treatnment with anidul afungin, nore than one-
third of patients in the trial relapsed while only one-tenth of
the patients treated with fluconazol e and Caspofungin did so.
Nevert hel ess, on March 17, 2003, plaintiffs contended that
Vi curon stated that the third phase of the trial denonstrated

that its drug was as effective as fluconazole. Vicuron announced

1. Esophageal candidiasis is a serious infection of the
esophagus —the tube that connects the nmouth to the stomach. It
is caused by an overgrowth of Candida, a fungus that is normally
found in the nmouth, anong other parts of the body. Candida is
part of the normal "flora" of bacteria and fungi that live in or
on the human body and only threatens the health of a person when
there is an overgrow h.
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on April 28, 2003 that it had submtted a new drug application
("NDA") to the United States Food and Drug Adm nistration ("FDA")
for approval of anidulafungin as a treatnment of EC. In an
acconpanyi ng press rel ease, Vicuron asserted that its drug was as
effective as fluconazole and that its NDA so stated.

The plaintiffs alleged that m srepresentations by the
def endants during the proposed class period (January 6, 2003 to
May 24, 2004) regarding the efficacy of anidulafungin resulted in
the artificial inflation of the value of Vicuron's conmon stock
to a high of $23.90 per share. According to the plaintiffs, this
artificial increase allowed Vicuron to conplete a nerger with
Bi osearch Italia in March, 2003 by using 21.4 mllion shares of
Vi curon stock to support the transaction. Vicuron was al so able
to conplete a secondary offering of six mllion shares in July,
2003 for net proceeds of $83 mllion.

On May 24, 2004, Vicuron issued a press rel ease
acknow edgi ng that the FDA had found its NDA for anidul af ungi n
di d not support the conmpany's proposed |abeling for the product.
Wiile the press rel ease disclosed that the FDA had serious
concerns about how qui ckly EC reappeared in patients treated with
ani dul afungi n as conpared with fluconazole, it also stated that
Vi curon's NDA m ght eventually be approved with additional
clinical data or studies. Upon the issuance of the press
rel ease, the value of Vicuron's stock sharply decreased to $13. 04
per share, a loss of nore than 40 percent fromthe previous day.

The stock subsequently dropped to bel ow $10. 00 per share.
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Plaintiff Perry Paragam an filed a conplaint in this
court on June 15, 2004 and several other plaintiffs initiated
actions as well. Plaintiffs filed notions for consolidation that
we granted in an Order dated August 23, 2004. |In a Menorandum
and Order dated October 7, 2004 we appointed the "Institutional
| nvestor Goup,” consisting of the Massachusetts State Guaranteed
Annui ty Fund, Massachusetts State Carpenters Pension Fund, and
Greater Pennsyl vania Carpenters Pension Fund, as lead plaintiff.

See In re Vicuron Pharm, Inc., Sec. Litig., 225 F.R D. 508 (E. D

Pa. 2004). After further investigation, the lead plaintiff filed

an anmended conplaint on behalf of a proposed class of plaintiffs.
On January 20, 2005 the defendants filed a notion to

di sm ss the anmended cl ass action conplaint. They maintained that

any m srepresentations nade were not material or were protected

by the safe harbor provisions of the PSLRA regarding forward-

| ooki ng statenments. Defendants further argued that the |ead

plaintiff had not alleged facts to permit an inference that the

plaintiffs had acted with the scienter required by the PSLRA or

that the statenments caused the | osses clainmed by all the

plaintiffs. After further briefing and argunment, we denied the

notion to dismss in a Menorandum and Order dated July 1, 2005.
Counsel for lead plaintiff and counsel for defendants

t hen conducted extensive fact discovery over many nonths that

i ncl uded nunerous third parties, notions, and phone conferences

with the court. Although defendants and the lead plaintiff were

often able to resolve disputes, several notions to conpel were

-4-



filed. One of these notions sought production of an enornous
guantity of electronic docunents from defendants which the
parties eventually resolved without a ruling fromthe court. The
plaintiffs filed for class certification on Cctober 14, 2005. In
a Menorandum and Order dated February 1, 2006 we granted the
notion of the lead plaintiff and certified the follow ng cl ass:

Al'l persons who purchased the securities of

Vi curon during the period January 6, 2003

t hrough May 24, 2004, inclusive. Excluded

fromthe C ass are the defendants herein,

menbers of the imrediate famlies of the

| ndi vi dual Defendants, any entity in which

any defendant has a controlling interest, and

the legal affiliates, representatives, heirs,

controlling persons, successors, and

predecessors in interest or assigns of any

such party.

Vicuron, 233 F.R D. at 429. W appointed the entities that
conprised the lead plaintiff to be class representatives and
naned | ead counsel to be counsel for the class.

In 2006, the class representatives negotiated a
settlenent with the defendants with the assistance of a nedi ator,
aretired California state judge. Under the settlenment agreenent
t he defendants agreed to pay the class $12.75 mllion and
rei nburse the expenses and costs of class counsel of up to
$350, 000, a sumthat is greater than the $203,609.06 actually
bei ng requested here.

.
In an Order dated May 17, 2007, we entered final

judgnment in this case and approved the settl enent agreenent.



Al t hough we did not set out our reasons for approving the
settlenment at that tine, we do so now.

A district court nmay only approve a settlenent of class
action litigation if it is "fair, reasonable, and adequate."”
Fed. R Cv. P. 23(e)(1)(C. Qur Court of Appeals has identified
nine factors to guide the district courts in approving proposed

class action settlenents. See Grsh v. Jepson, 521 F.2d 153, 157

(3d Cr. 1975). These factors are: (1) The conplexity, expense,
and likely duration of the litigation; (2) the reaction of the
class to the settlenent; (3) the stage of the proceedi ngs and the
anount of discovery conpleted; (4) the risks of establishing
liability; (5) the risks of establishing damages; (6) the risks
of maintaining the class action through the trial; (7) the
ability of the defendants to withstand a greater judgment; (8)

t he range of reasonabl eness of the settlenent fund in |ight of

t he best possible recovery; and (9) the range of reasonabl eness

of the settlenent fund to a possible recovery in light of all the

attendant risks of litigation. [In re Warfarin Sodium Antitrust
Litig., 391 F.3d 516, 534-35 (3d Cir. 2004) (citing Grsh, 521

F.2d at 156-57). The court has further held that a presunption
of fairness attaches to agreenents if the district court finds:
(1) the negotiations occurred at arns |length; (2) there was
sufficient discovery; (3) the proponents of the settlenent are
experienced in simlar litigation; and (4) only a snmall fraction

of the class objected. 1n re Cendant Corp. Litig., 264 F.3d 201,

233 n.18 (3d Gr. 2001) (citation omtted).
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In eval uating the proposed settlenent in this case, we
note that "there is an overriding public interest in settling

class action litigation, and it should therefore be encouraged.

In re General Mtors Corp. Pick-Up Truck Fuel Tank Prod. Liab.

Litig., 55 F.3d 768, 784 (3d Gr. 1995). Settlenent of conplex
class action litigation conserves val uabl e judicial resources,
avoi ds the expense of formal litigation, and resolves disputes

that otherwise could |inger for years. See id.; In re Sch

Asbestos Litig., 921 F.2d 1330, 1333 (3d G r. 1990).

The cl ass representatives submt that the proposed
settlement is presunptively fair. The settlenent before us is
t he product of prolonged negotiations at-arns-1ength over many
nmont hs between the class representatives and the defendants that
required the mediation efforts of a retired California state
judge. The negotiations and eventual agreenent took place with
the benefit of volum nous fact discovery described above. No
menber of the class has objected to the proposed settl enent
despite being provided notice and anple tinme to do so. W also
observe that the class representatives who seek approval are both
sophi sticated and experienced. The settlenment before the court
satisfies the factors set forth by our Court of Appeals in GV
Trucks and Cendant. W find, therefore, that the settlenment is
presunptively reasonable, fair, and adequate.

Even so, we nevertheless evaluate it in light of the

factors first enunciated by the Court of Appeals in Grsh, sone



of which overlap with the those that establish the presunption of
fairness. See Warfarin, 391 F.3d at 534-35.

The litigation has been ongoing for nore than two years
and had progressed through di scovery before the parties reached
t he agreenment now before this court for approval. This case is
nore conplicated than an average securities fraud class action
due to the scientific nature of the facts underlying the claim
Def endants al | egedly nmade fal se or m sleading statenents about a
drug they were testing that artificially boosted the price of the
stock of the defendant corporation. The subject natter of these
statenents necessitated prolonged discovery. There would al so be
expert testinony, were the case to go to trial, on the science of
drugs efficacy, relapse rates, clinical studies, and EC. Both
si des devoted considerable tine and noney in extensive paper and
el ectroni ¢ docunent discovery as well as expert testinony on the
scientific topics above and the | egal subjects of causation and
damages. The expense, duration, and conplexity of this case
wei gh in favor of approving a settlenent brokered after
protracted negotiations and infornmed by vol um nous di scovery.?

The class faced significant risk that it would not be
able to establish either liability or danages, or both, had the
case proceeded to trial. Despite the strength of its evidence,

certain weaknesses in the class' case as well as its hei ghtened

2. The second G rsh factor al so suggests we approve the
settlement. As noted in greater detail below, not one of the
nore than 26,000 nmenbers of the class has objected to the award,
attorney's fee percentage, or costs.
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burden under PSLRA presented a significant possibility that the
def endants woul d prevail at trial. For exanple, it is possible
that a jury would not have found that the statenments made by the
defendants were false, msleading, or material. In addition,
several of the statements that the class alleges to be m sl eading
in certain contexts nay have been found to be technically
accurate standing alone and, therefore, not msleading. It is

al so possible that the class woul d not have been able to prove at
trial that the defendants acted with recklessness. This risk was
hei ghtened by the fact that, as the class did not uncover any

evi dence of insider trading, it would be nore difficult to prove
scienter. |If the defendants could successfully persuade a jury
that the statenments they nade related to the prospects of FDA
approval, the PSLRA saf eguards regardi ng forward-| ooking
statenents woul d have required the class to prove that the

def endants knew the statenents were false at the tine they nmade
them In such an event it would have been very difficult for the
class to prevail. Finally, had the case proceeded to trial, the
techni cal nature of the subject matter woul d undoubtedly have
reduced the case to a battle of experts. Each side would have

of fered extensive testinony fromexpert wtnesses on the efficacy
of drugs, relapse rates, clinical studies, EC, causation, and
damages. Conpelled to choose between experts, it is far from
certain that a jury would have found for the class, much |ess

awarded it damages on the order of the settlenent agreenent.



Finally, in addition to the risks inherent in trying a
securities fraud case that arises fromconplicated nmedical facts,
it is not certain that the class would have ultimately recovered
even if it had prevailed at trial.® Had the class prevailed at
trial, the defendants would |ikely have filed any nunber of post-
trial notions and, if necessary, appeal ed the decision to the
Court of Appeals for the Third Crcuit. 1In such a situation, the
def endants, setting aside the considerabl e expense and del ay
i nherent to post-trial notions and appeal, mght prevail as a
matter of law or win a retrial. The potential pitfalls further
support approval of the settlenent.

After careful consideration of the risks to the class
of proceeding to trial including the weaknesses in the class
case, resources expended in this litigation, the |ack of
objection to the settlenent, and the manner in which the
settl ement agreenent was created, we conclude that the decision
of the class representatives on behalf of the class to settle
this case for the anmount of $12.75 million is "fair, reasonabl e,

and adequate."* Fed. R CGv. P. 23(e)(1)(O

3. O course, had the defendants prevailed at trial, the class
woul d not recover any danages. To reverse this outcone, the

cl ass woul d have been forced to file post-trial notions and
perhaps try the case a second tinme at significant expense.
Failing that, it would have had to seek relief fromour Court of

Appeal s.

4. Even if we were to assune that the seventh Grsh factor--the

defendant's ability to withstand a greater judgnent--suggests we

reject the settlenent, this factor al one does not outweigh al

the others. In our view, the remaining Grsh factors
(continued. . .)
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L1l
The PSLRA provides that the attorneys for the class are
not to be paid any nore than "a reasonabl e percentage of the
anount of any danmages and prejudgenent interest actually paid to
the class.” 15 U.S.C. 8§ 78u-4(a)(6). For many years, both the
Suprene Court and our Court of Appeals have favored cal cul ating
attorney's fees as a percentage of the class recovery. See

Boeing Co. v. Van Cenert, 444 U. S. 472, 478-79 (1980); In re AT&T

Corp., 455 F.3d 160, 164 (3d Cir. 2006); In re Prudential Ins.

Co. Anmerica Sales Practice Litig. Agent, 148 F.3d 283, 333 (3d

Cr. 1998); Court Awarded Attorney Fees, Report of Third Crcuit

Task Force, 108 F.R D. 237 (1985). Wile it the duty of the
court to ensure that the statute's command is carried out, our
Court of Appeals has explained that in a case like this one, a
fee is presunptively reasonable if it has been fixed in an
agreenent between a properly selected class representative and
properly appointed class counsel. Cendant, 264 F.3d at 282-83.
This presunption may be rebutted if the awarded fee is shown to
be prima facie "clearly excessive." 1d. at 283; AT&T, 455 F.3d
at 167-68.

Qur Court of Appeals has set forth the standards by
whi ch we neasure and eval uate t he reasonabl eness of proposed

counsel fees. See @unter v. Ridgewod Enerqgy Corp., 223 F.3d 190

(3d Cir. 2000). Those factors include: (1) the size of the fund

4. (...continued)
overwhel m ngly support the approval of the settlenent agreenent.

-11-



created and the nunber of persons benefitted; (2) the presence or
absence of substantial objections by nenbers of the class to the
settlenment terns and/or fees requested by counsel; (3) the skil
and efficiency of the attorneys involved; (4) the conplexity and
duration of the litigation; (5) the risk of nonpaynent; (6) the
anount of tine devoted to the case by plaintiffs' counsel; and
(7) the awards in simlar cases. Qunter, 223 F.3d 195 n. 1

These factors are not to be applied in a rigid, formulaic manner,
but rather a court nust weigh themin light of the facts and

ci rcunst ances of each case. Finally, if we do not reach a

concl usi on considering the GQunter factors, we may conduct a

| odestar cross-check.> Cendant, 264 F.3d at 284-85.

Cl ass counsel seeks approval of 25% of the settl enent
amount, that is, approximtely $3,187,500, and costs in the
amount of $203,609.06. The class representatives approved the
fee percentage after reviewi ng the award obtai ned by cl ass
counsel and, in addition, approved up to $350,000 in expenses.

We apply the factors set out by our Court of Appeals in Qunter.

We first consider the results obtained by class counsel
for the benefit of the class. Specifically, we |ook to the size

of the recovery in relation to the size of the class. d ass

5. Wil e our Court of Appeals noted in Cendant that in prior
cases it had "recommended" that district courts weigh both the
GQunter factors and conduct a | odestar analysis, we are not
required to do the latter. Rather, the Court of Appeals has
expl ai ned that we "can consider” a |odestar analysis "if
necessary." Cendant, 264 F.3d at 221, 284-85 (citations
omtted). Nevertheless, we conduct such an analysis to confirm
our concl usion based on the GQunter factors.

-12-



counsel obtained a settlement of $12.75 mllion dollars for a

cl ass estimated to nunber 26,000. Because the precise size of
the class is not certain, the precise benefit per share or per

cl ass nenber cannot be determ ned. Nevertheless, the size of the
settlenment is substantial considering the defendants deni ed, and
continue to deny, liability and litigated this case before the
court for two years before they settl ed.

Pursuant to this court's Order of February 1, 2007
copi es of the proposed settlenment and notice were mailed to nore
t han 26, 000 nenbers of the class along with notice of the
opportunity to object to the attorney's fee and cost
rei mbursenent provisions. Cass counsel supplenented their
mai | ed notice by publicizing the settlenent in various financial
publications. Despite this notice, not one nmenber of the class
objected within the tinme allotted, that is, before April 20,
2007. In addition, no class nenbers objected to any part of the
settlenment at the hearing conducted on May 17, 2007, and as of
that date neither the court nor class counsel had received any
objection froma nmenber of the class.

We al so observe that the settlenment obtained by class
counsel was achieved after it al one conducted the investigation
and prosecuted the case agai nst opponents represented by highly
skilled counsel. No agency of the United States, including the
Securities and Exchange Comm ssion, conducted any investigation
of this matter and so class counsel had to performall the work.

Cl ass counsel successfully litigated defendants' notion to
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di sm ss, engaged in extensive discovery, and obtained cl ass
certification. The defendants opposed class counsel each step of
the way. C ass counsel neverthel ess engaged in this litigation
for two years on a contingent basis. At the fairness hearing, we
requested that class counsel submt a detail ed breakdown of the
hours it billed. Counsel has now done so and, after carefully
reviewing that material, we are satisfied that the hours devoted
to this case by class counsel were reasonable. Furthernore, we
note that in simlar cases our Court of Appeals has approved

awar ds of counsel fees that range from19%to 45% See GV
Trucks, 55 F.3d at 822. The 25%fee in this case is | ess than
the average fee in the |ow 30%range that is customary in this
circuit.

In sum the facts and circunstances of this case in
addition to the efforts of counsel evaluated pursuant to the
Court of Appeals' conmand in Gunter weigh in favor of approving
t he counsel fee agreenent between class counsel and the class
representatives.

Al t hough not required to do so by our Court of Appeals,
we check our conclusion under Gunter with the | odestar nethod.

See Lindy Bros. Builders, Inc., et al. v. Anerican Radiator &

Standard Sanitary Corp., et al., 487 F.2d 161, 167-68 (3d Cr

1973). W are first required to determ ne the nunber of hours
expended by the class counsel in this action. Counsel subnmts
that they have expended 3,352 hours in the prosecution of this

matter. Adjusted for the various rates charged, the cumul ative
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| odestar for counsel fees is $1,423,680. This suggests a

| odestar nultiplier of 2.23 which is |ower than in nunerous other
cases where nultipliers between 2.5 and 4 have been approved.

The | odestar confirns our conclusion that the fee agreenent is
reasonabl e under Qunter.

Finally, at the hearing we asked class counsel to
submit to the court further information explaining the specifics
of the expenses for which it seeks reinbursenent. Counsel has
provided this information and, after careful review of the
materials submtted, we are confident that class counsel's
request for reinbursenment of expenses in the anmpunt of
$203,609.06 is reasonable and fair both to counsel and the class.

| V.

I n conclusion, pursuant to Rule 23(e), we have found
that the settlenent amount of $12.75 million is reasonable and
fair to the nmenbers of the class. |In addition, counsel fees of
25% of the award anount, or $3, 187,500, are al so reasonable in
Iight of the governing |law and the factual circunstances of this
case. Finally, counsel's request for reinbursenent of costs in
t he anpbunt of $203,609.06 is |ikew se appropriate. Accordingly,
we will grant the notion of the class representatives for the

award of attorney's fees and rei nbursenent of expenses.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE VI CURON PHARMACEUTI CALS, )
I NC. SECURI TI ES LI TI GATI ON ) ClVIL ACTI ON

Thi s Docunment Rel ates to:
NO. 04-2627

ALL ACTI ONS

ORDER

AND NOW this 31st day of My, 2007, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of the class representatives for award
of attorneys' fees and rei nbursenent of expenses is GRANTED, and

(2) class counsel is awarded attorney's fees in the
amount of $3,187,500, as well as costs and expenses in the anount
of $203, 609. 06.

BY THE COURT:

[s/ Harvey Bartle 11

C J.



