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This case is about virtual property nmaintained on a
virtual world on the Internet. Plaintiff, March Bragg, Esq.,
clainms an ownership interest in such virtual property. Bragg
contends that Defendants, the operators of the virtual world,
unlawful Iy confiscated his virtual property and denied hi maccess
to their virtual world. Utimately at issue in this case are the
novel questions of what rights and obligations grow out of the
rel ati onship between the owner and creator of a virtual world and
its resident-custoners. Wile the property and the world where

it is found are “virtual,” the dispute is real

Presently before the Court are Defendants’ Mtion to
Di smiss for Lack of Personal Jurisdiction (doc. no. 2) and Motion
to Conpel Arbitration (doc. no. 3). For the reasons set forth

below, the nmotions will be deni ed.



BACKGROUND

A. Second Life

The defendants in this case, Linden Research Inc.
(“Linden”) and its Chief Executive Oficer, Philip Rosedal e,
operate a multiplayer role-playing gane set in the virtual world?!
known as “Second Life.”? Participants create avatars® to
represent thenselves, and Second Life is popul ated by hundreds of
t housands of avatars, whose interactions with one another are
limted only by the human inmagi nation.* According to Plaintiff,

many people “are now living | arge portions of their |ives,

! The virtual world at issue is an interactive conputer

sinmulation which lets its participants see, hear, use, and even
nodi fy the sinmul ated objects in the conputer-generated
environnent. See Wodrow Barfield, Intellectual Property R ghts
in Virtual Environnments: Considering the Rights of Omers,
Programmers and Virtual Avatars, 39 Akron L. Rev. 649, 649 (2006)
(defining virtual world).

2 Second Life is hosted at http://secondlife.com

3 The term “avatar” derives etynologically fromthe
Sanskrit word for crossing down or descent and was used
originally to refer to the earthly incarnation of a H ndu deity.
Webster’s Il New Riverside University Dictionary 141 (1998).
Since the advent of conputers, however, “avatar” is also used to
refer to an Internet user’s virtual representation of herself in
a conputer gane, in an Internet chat room or in other Internet
fora. See WKkipedia, Definition of Avatar, available at
http://en.w ki pedi a. org.

4 Judge Richard A. Posner has apparently nade an
appearance in Second Life as a “bal ding bespectacl ed cartoon
rendering of hinself” where he “addressed a crowd of other
ani mated characters on a range of |egal issues, including
property rights in virtual reality.” Alan Sipress, Were Rea
Money Meets Virtual Reality, the Jury is Still Qut, Washington
Post, Dec. 26, 2006, at A1l.
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formng friendships wth others, building and acquiring virtual
property, formng contracts, substantial business relationships
and form ng social organizations” in virtual worlds such as
Second Life. Conpl. § 13. Owning property in and havi ng access
to this virtual world is, noreover, apparently inportant to the

plaintiff in this case.

B. Recognition of Property Rights

I n Novenber 2003, Linden announced that it would
recogni ze participants’ full intellectual property protection for
the digital content they created or otherw se owned in Second
Life. As a result, Second Life avatars may now buy, own, and
sell virtual goods ranging “fromcars to hones to slot machines.”
Compl. 1 7.° Most significantly for this case, avatars nay
purchase “virtual |and,” make inprovenents to that |and, exclude
other avatars fromentering onto the land, rent the |land, or sel
the land to other avatars for a profit. Assertedly, by
recogni zing virtual property rights, Linden would distinguish
itself fromother virtual worlds available on the Internet and

thus increase participation in Second Life.

> Al t hough participants purchase virtual property using

the virtual currency of “lindens,” l|indens thenselves are bought
and sold for real U S. dollars. Linden nmaintains a currency
exchange that sets an exchange rate between |indens and U. S.
dollars. Third parties, including ebay.com also provide
addi ti onal currency exchanges.
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Def endant Rosedal e personally joined in efforts to
publicize Linden’s recognition of rights to virtual property.
For exanple, in 2003, Rosedale stated in a press rel ease nmade
avai l abl e on Second Life's website that:

Until now, any content created by users for
persistent state worlds, such as Everquest®
or Star Wars Gal axi es™ has essentially
beconme the property of the conpany devel opi ng
and hosting the world. . . . W believe our
new policy recogni zes the fact that
persistent world users are making significant
contributions to building these worlds and
shoul d be able to both own the content they
create and share in the value that is
created. The preservation of users’ property
rights is a necessary step toward the
energence of genuinely real online worlds.

Press Rel ease, Linden Lab, Linden Lab Preserves Real Wrld

Intell ectual Property Rights of Users of its Second Life Online

Services (Nov. 14, 2003). After this initial announcenent,
Rosedal e continued to personally hype the ownership of virtua
property on Second Life. In an interview in 2004, for exanple,

Rosedal e stated: “The idea of |and ownership and the ease with

whi ch you can own |and and do something with it . . . is
intoxicating. . . . Land ownership feels inportant and tangible.
It’s a real piece of the future.” M chael Learnonth, Virtua

Real Estate Boom Draws Real Dollars, USA Today, June 3, 2004.

Rosedal e recently gave an extended interview for Inc. nagazine,
where he appeared on the cover stating, “Wat you have in Second

Life is real and it is yours. It doesn't belong to us. You can



make noney.” M chael Fitzgerald, How Philip Rosedale Created

Second Life, Inc., Feb. 2007.°

Rosedal e even created his own avatar and held virtual
town hall neetings on Second Life where he nade representations
about the purchase of virtual land. Bragg Decl. § 68. Bragg
“attended” such neetings and relied on the representations that

Rosedal e nade t herein. | d.

C. Plaintiffs' Participation in Second Life

In 2005, Plaintiff Marc Bragg, Esq., signed up and paid
Linden to participate in Second Life. Bragg clainms that he was
i nduced into “investing” in virtual |and by representati ons nmade
by Linden and Rosedale in press rel eases, interviews, and through
the Second Life website. Bragg Decl. 9T 4-10, 65-68. Bragg al so

paid Linden real noney as “tax” on his land.” By April 2006,

6 Plaintiff has inundated the Court with press rel eases,
newspaper articles, and other nedia containing representations
made by Rosedal e regarding the ownership of property on Second
Life. Plaintiff states in an affidavit that he reviewed and
relied on some of these representations. Bragg Decl. 11 4-10,
65-68. It is of no nonent that Plaintiff did not rely upon every
single representation that Rosedal e ever nmade regardi ng ownership
of virtual property on Second Life. The imense quantity of such
representations is relevant to showi ng that these are not
i sol ated statenents, but rather, part of a national canpaign in
whi ch def endant Rosedal e i ndividually and actively partici pated.

! Li nden taxes virtual land. |In fact, according to
Bragg, by June 2004, Linden reported that its “real estate tax
revenue on land sold to the partici pants exceeded the anobunt the
conpany was generating in subscriptions.” Conpl. T 42.
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Bragg had not only purchased nunmerous parcels of land in his
Second Life, he had also digitally crafted “fireworks” that he
was able to sell to other avatars for a profit. Bragg al so
acquired other virtual itens fromother avatars.

The dispute ultimately at issue in this case arose on
April 30, 2006, when Bragg acquired a parcel of virtual |and
naned “Taessot” for $300. Linden sent Bragg an emmil advising
hi mt hat Taessot had been inproperly purchased through an

“exploit. Li nden took Taesot away. It then froze Bragg s
account, effectively confiscating all of the virtual property and
currency that he maintained on his account with Second Life.

Bragg brought suit against Linden and Rosedale in the
Court of Common Pl eas of Chester County, Pennsylvania, on Cctober
3, 2006.8 Linden and Rosedal e renoved the case to this Court

(doc. no. 1) and then, within a week, noved to conpel arbitration

(doc. no. 3).

1. MOTION TO DI SM SS FOR LACK OF PERSONAL JURI SDI CTI ON

8 Bragg’ s conpl aint contai ns counts under the

Pennsyl vania Unfair Trade Practices and Consuner Protection Law,
73 P.S. 8 201-1, et seq. (Count I), the California Unfair and
Deceptive Practices Act, Cal. Bus. & Prof. Code 8§ 17200 (Count
1), California Consunmer Legal Renedies Act, Ca. Civ. Code §
1750, et seq. (Count Il1), fraud (Count 1V), the California Cvil
Code § 1812.600, et seqg. (Count V), conversion (Count VI),
intentional interference with a contractual relations (Count
VI1), breach of contract (Count VIII), unjust enrichment (Count

| X), and tortious breach of the covenant of good faith and fair
deal i ng (Count X)
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Def endant Philip Rosedale noves to dismss all clains

asserted against himfor |ack of personal jurisdiction.

A Legal St andards

A federal district court may exercise jurisdiction to
the sane extent as the state in which it sits; a state, in turn,
may exercise jurisdiction over a non-resident defendant pursuant
toits so-called “long-armstatute.” Because the reach of
Pennsyl vania’s |long-armstatute “is coextensive with the limts
pl aced on the states by the federal Constitution,” the Court
| ooks to federal constitutional doctrine to determ ne whether

personal jurisdiction exists over Rosedale. Vetrotex Certainteed

Corp. v. Consol. Fiber dass Products Co., 75 F.3d 147, 150 (3d

Cr. 1996); 42 Pa. C.S. A 8§ 5322(b).
Personal jurisdiction can be established in two
different ways: specific jurisdiction and general jurisdiction.

See Helicopteros Nacionales de Colonbia v. Hall, 466 U S. 408,

414-16 (1984). Specific jurisdiction is established when the
basis of the “plaintiff’s claimis related to or arises out of

the defendant’s contacts with the forum” Pennzoil Products Co.

v. Colelli & Assoc., Inc., 149 F.3d 197, 201 (3d Gr. 1998)

(citations omtted). General jurisdiction, on the other hand,
does not require the defendant’s contacts with the forumstate to

be related to the underlying cause of action, Helicopteros, 466




U S. at 414, but the contacts nust have been “conti nuous and
systematic.” [|d. at 416.

Bragg does not contend that general jurisdiction exists
over Rosedale. Rather, he maintains that Rosedal e’ s
representations support specific personal jurisdictionin this
case.? The Court therefore need only address whet her specific
jurisdiction exists.

I n deci di ng whether specific personal jurisdiction is
appropriate, a court nust first determ ne whether the defendant
has the m nimum contacts with the forum necessary to have
reasonably antici pated being haled into court there. Pennzoil,

149 F.3d at 201 (citing World-Wde Vol kswagen Corp. v. Wodson,

444 U. S. 286 (1980)). Second, once m nimum contacts have been
established, a court may inquire whether the assertion of
personal jurisdiction would conport with traditional conceptions
of fair play and substantial justice. 1d. at 201 (citing Burger

King Corp. v. Rudzewi cz, 471 U. S. 462, 476 (1985) and Int’l Shoe

Co. v. Washington, 326 U. S. 310, 320 (1945)). The first step is

mandat ory, but the second step is discretionary. |d.
After a defendant has raised a jurisdictional defense,

as Rosedale has in this case, the plaintiff bears the burden of

o In the conclusion of the argunent section of his brief,

for exanple, Bragg argues that Rosedale’s “representations and
i nducenents properly formthe basis of specific jurisdiction
agai nst Defendant Rosedale.” Pl.’s Resp. at 14.
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comng forward with enough evidence to establish, with reasonable
particularity, sufficient contacts between the defendant and the

f orum Provident Nat’'l Bank v. Cal. Fed. Savings & Loan Assoc.,

819 F.2d 434, 437 (3d Cr. 1987). “The plaintiff nust sustain
its burden of proof in establishing jurisdictional facts through
sworn affidavits or other conpetent evidence. . . . [A]t no point
may a plaintiff rely on the bare pleadings alone in order to

w thstand a defendant’s Rule 12(b)(2) notion to dismss for |ack

of in personamjurisdiction.” Patterson by Patterson v. F.B.1I.

893 F.2d 595, 604 (3d Cir. 1990). “Once the notion is nade,
plaintiff nmust respond with actual proofs not nere allegations.”

Id.

B. Application

I n support of the Court’s exercising personal
jurisdiction over Rosedale, Bragg relies on various
representations that Rosedal e personally made in the nedia “to a
nati onal audi ence” regardi ng ownership of virtual property in
Second Life. Bragg maintains that Rosedal e made these
representations to i nduce Second Life participants to purchase
virtual property and that such representations in fact induced
Bragg to do so. Bragg also relies on the fact that he "attended”
town hall neetings hosted in Second Life where he |istened to

Rosedal e nake statenments about the purchase of virtual | and.
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1. M ni nrum Cont act's

The first question the Court nust answer, then, is

whet her Rosedal e has m ni num contacts wi th Pennsyl vani a
sufficient to support specific personal jurisdiction. The Court
hol ds that Rosedal e’ s representations--which were made as part of
a national canpaign to induce persons, including Bragg, to visit
Second Life and purchase virtual property--constitute sufficient
contacts to exercise specific personal jurisdiction over
Rosedal e.

Vel | ness Publishing v. Barefoot provides useful

gui dance, albeit in a non-precedential opinion. 128 Fed. App’ X
266 (3d Cr. 2005). In that case, the Third Grcuit recogni zed
that an advertising canpai gn of national scope could not, on its

own, provide the basis for general jurisdiction in any state

where advertisenents were aired, but that under the appropriate
ci rcunst ances, such contacts could provide the basis of

exercising specific jurisdiction over a defendant in a particular

state where the adverti senents were aired. 1d.1%°

10 The Suprene Court has al so held, under different

circunst ances, that defamatory statenents distributed in the

nati onal nedia may support specific personal jurisdiction where
those statenents are relevant to a plaintiff’s clains. |In Calder
v. Jones, a Californian plaintiff sued a group of Floridian
defendants for placing a defamatory article about her in a
nationally circul ated publication. 465 U S. 783, 788-89 (1984).
The plaintiff clainmed that the defendants should be subject to

jurisdiction in her hone state of California. 1d. The Suprene
Court held that, because the defendant’s intentional and
allegedly illegal actions were expressly ainmed at California and

-10-



In Barefoot, a group of defendants produced
infonmercials for cal cium suppl enents and rel ated products that
ran nationally, including in New Jersey. 1d. at 269. The
def endants al so processed tel ephone orders for products pronoted
in the infonercials. 1d. The District Court disnmssed the
plaintiff's case for |lack of personal jurisdiction in New Jersey.
Id. at 270. On appeal, however, the Third Crcuit reversed,
hol di ng that specific personal jurisdiction existed over the
defendants that ran the infonercials in New Jersey. 1d. 1In
doing so, it anal ogi zed the defendants’ pronotional activities to

t he mai ntenance of a website. 1d. (citing Toys “R’ Us, Inc. V.

Step Two, S. A, 318 F.3d 446, 452 (3d Cr. 2003)).

Under the Third Grcuit’s jurisdictional analysis of
websites, if a defendant website operator intentionally targets
the site to the forumstate and/or know ngly conducts business
wth forumstate residents via the site, then the “purposeful

availment” requirenent is satisfied. Toys "R’ Us, 318 F. 3d at

452. In addition, a court may consider the |evel of
interactivity of the website and the defendant’s rel ated

non-lnternet activities as part of the “purposeful avail nment”

caused harmthere, jurisdiction over the defendants was *“proper
in California based on the ‘effects’ of their Florida conduct in
California.” 1d. at 789. Here, as in Calder, Rosedale s alleged
m srepresentations are relevant to Bragg’s clainms of fraud and
deceptive practices, but Bragg has not argued that jurisdiction
is proper based on Calder’s effects-based jurisprudence.
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calculus. 1d. at 453.

The Third Crcuit applied this same jurisdictional
analysis in Barefoot to hold that the defendants who ran the
infonmercials in New Jersey could be subject to persona
jurisdiction in that state. 128 Fed. App’'x at 270. First, it
reasoned that, as with the nere operation of a website, “an
advertising canpaign with national scope does not by itself give
rise to general jurisdiction in a state where it is broadcast.”
Id. That principle was inapplicable, however, because it
i nvol ved precedents where the plaintiff’s injuries were unrel ated
to the broad case of the advertisenent in the forumstate, which
were therefore inapplicable to a specific-jurisdiction inquiry.

ld. (citing Gehling v. St. George’s Sch. of Med., Ltd., 773 F.2d

539 (3d Cir. 1985); Gangola v. Walt Disney Wrld Co., 753 F

Supp. 148 (D.N.J. 1990)). Second, and nost inportant for this
case, the Third Crcuit reasoned:

[ T] he advertisenent in this case induced
viewers to establish direct contact with [the
defendant] by calling its toll-free phone
nunber to place orders. This inducenent
destroys any senbl ance of the passive
advertising addressed in G angola, 753 F
Supp. at 155-56, which expressly

di stingui shed advertisenents in the form of
direct mail solicitations. For purposes of
jurisdictional analysis, an infomercial
broadcast that generates tel ephone custoners
is the equivalent of an interactive web-site
t hrough whi ch a defendant purposefully
directs its commercial efforts towards
residents of a forumstate.
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Id. at 270 (sone internal citations omtted).

Barefoot’s analysis applies to the facts of this case.
First, Bragg has provided evidence that Rosedal e hel ped
orchestrate a canpaign at the national |evel to induce persons,
i ncludi ng Bragg, to purchase virtual |and and property on Second
Life. As part of the national canpaign, Bragg nade
representations that were distributed nationally, including in
Pennsyl vania. Moreover, this case does not involve “injuries
unrelated to the broadcast of the advertisenent in the forum

state,” as was the case in Gehling or G angola.!'* Cf. Barefoot,

128 Fed. App’' x at 270. Rather, Rosedale’ s representations
constitute part of the alleged fraudul ent and deceptive conduct
at the heart of Bragg’s clainms in this case.

Second, like the role of the infomericals in Barefoot,

1 The Third G rcuit has consistently held that
advertising in national publications does not subject a defendant
to general jurisdiction in every state. See, e.qg., Gehling, 773
F.2d 539 at 542; G angola, 753 F. Supp. at 156 (“In an age of
nodern advertising and national nedia publications and markets,
plaintiffs argunent that such conduct woul d make a def endant
amenabl e to suit wherever the advertisenents were aired would
substantially underm ne the | aw of personal jurisdiction.”). In
G angola, for exanple, a district court held that plaintiffs
view ng of advertisenents displaying Walt Disney Wrld “as a nust
visit” on plaintiffs’ vacation agenda, and which in fact induced
plaintiffs to visit Disney Wrld, did not constitute “m nimm
contacts” sufficient to justify personal jurisdiction in the
plaintiffs subsequent personal injury action, because the
advertisenments were not in any way related to the plaintiffs’
personal injury action. 753 F. Supp. at 155. Mbreover, as the
Third Crcuit noted in Barefoot, the advertisenents were passive
in nature and did not involve any interactivity with the
plaintiffs. 1d.; Barefoot, 128 Fed. App’ x at 270.
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Rosedal e’ s personal role was to “bait the hook” for potential
custoners to nmake nore interactive contact with Linden by
visiting Second Life's website. Rosedale’s activity was desi gned
to generate additional traffic inside Second Life. He was the
hawker sitting outside Second Life' s circus tent, singing the
marvel s of what was contained inside to entice custoners to
enter. Once inside Second Life, participants could view virtual
property, read additional materials about purchasing virtual
property, interact with other avatars who owned virtual property,
and, ultimately, purchase virtual property thensel ves.
Significantly, participants could even interact wth Rosedal e’ s
avatar on Second Life during town hall neetings that he held on
the topic of virtual property.

Viewed in context, Rosedale’s marketing efforts in this

case are nore “interactive” rather than “passive.” C.f. Barefoot,

128 Fed. App’' x at 270 (enphasizing that “interactive” contacts
are nore significant for jurisdictional purposes than “passive”
contacts). Thus, they provide nore than just “tangential”

support for specific personal jurisdiction. See Mesalic v.

Fi berfloat Corp., 897 F.2d 696, 700 n.10 (3d Cr. 1990) (noting

that a defendant’s marketing strategy, including advertising in

national publications distributed in the forum provided only
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“tangential” support for specific personal jurisdiction).?

The Court’s decision is also consistent with the
deci sions of courts in other jurisdictions which have extended
specific jurisdiction over defendants who have made
representations in national nedia when the dispute arose directly

fromthose representations. See, e.q., Indianapolis Colts, Inc.

v. Metro. Baltinore Football Cub Ltd. P ship, 34 F.3d 410, 412

(7th CGr. 1994) (holding that national television broadcast into
the forumstate was sufficient for personal jurisdiction); Caddy

Prods., Inc. v. Geystone Int’'l., Inc., No. 05-301, 2005 U.S.

Dist. LEXIS 34467, *4-5 (D. M nn. 2005) (holding that the

def endant had sufficient contacts to support the exercise of

speci fic personal jurisdiction, which included the defendant’s
mar keting efforts, such as attending a national trade show and
advertising in a national trade publication, coupled with

def endant’ s shi pnent of the product into the forumstate); Hollar

v. Philip Mrris Inc., 43 F. Supp. 2d 794, 802-03 (N.D. Onhio

1998) (hol ding specific personal jurisdiction existed over
t obacco conpany that nade fal se representations regardi ng snoki ng

to a national audience, which induced plaintiffs to continue

12 Because the Court bases its holding on the interactive

nature of the marketing schene, the its hol ding does not “nean
that there would be nationw de (indeed, worldw de) jurisdiction
over anyone and everyone who establishes an Internet website” or
made representati ons posted on a website accessibl e throughout
the world. Weber v. Jolly Hotels, 977 F. Supp. 327, 333 (D.N.J.
1997).
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snoking; it is “axiomatic that what is distributed and broadcast
nati onw de will be seen and heard in all states.”) (internal

quotation omtted); Thomas Jackson Publ’g Inc. v. Buckner, 625 F

Supp. 1044, 1046 (D. Neb. 1985) (holding that perfornance of
songs and interviews on national television supported finding of
specific personal jurisdiction over a defendant whose songs
infringed the plaintiff’s copyright).

Rosedal e relies heavily on cases from ot her
jurisdictions for the proposition that his statenents do not
subject himto personal jurisdiction in Pennsylvania because none
of the statenents were targeted directly at Pennsylvania as
opposed to the nation at large. See Dfts.’ Reply at 3.
Rosedale’s first cited case, however, involves representations
specifically targeted at one state, as opposed to a national
audi ence, that nerely could be accessed worl dwi de because they

were available on the Internet. See Young v. New Haven Advocat e,

315 F. 3d 256, 263 (4th Gr. 2002) (“[T]he fact that the
newspapers’ websites could be accessed anywhere, including
Virginia, does not by itself denonstrate that the newspapers were
intentionally directing their website content to a Virginia

audi ence. Sonething nore than posting and accessibility is
needed to indicate that the newspapers purposefully (albeit

el ectronically) directed their activity in a substantial way to

the forumstate. . .”). Rosedale did not target his
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representations at any particular state, but rather to the nation
at large. The other two cases cited by Rosedale are al so

di stingui shabl e, because they involved isol ated statenents that
were not, as is the case here, an integral part of a |larger

publicity canpaign of national scope. See Revel v. Lidov, 317

F.3d 467, 475 (5th Gr. 2002) (finding that the court |acked
personal jurisdiction over author of an Internet bulletin board
posting “because the post to the bulletin board was presunmably
directed at the entire world” and was not “directed specifically

at Texas”); Giffis v. Luban, 646 NW 2d 527, 536 (M nn. 2002)

(“The mere fact that [the defendant], who posted all egedly
defamatory statenments about the plaintiff on the Internet, knew
that [the plaintiff] resided and worked in Al abama is not
sufficient to extend personal jurisdiction over [the defendant]
in Al abama, because that know edge does not denonstrate targeting
of Alabama as the focal point of the . . . statenents.”). See

also Gowden v. Ed Bowin & Assoc., Inc., 733 F.2d 1149, 1151-52

& n.4 (5th Gr. 1984) (holding no personal jurisdiction existed

based on ads in two national publications for the sale of an

ai rplane, the crash of which was the subject of the litigation).
Accordingly, the Court finds that Rosedal e has m ni num

contacts with Pennsylvania sufficient to support specific

personal jurisdiction.
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2. Fair Play and Substantial Justice

The Court also finds that the exercise of personal
jurisdiction in this case would not offend due process. See

Lehigh Coal, 56 F. Supp. 2d at 569 (citing Burger King, 471 U S

at 477). The factors to be considered in nmaking this fairness
determ nation are: (1) the burden on the defendant, (2) the forum
State’s interest in adjudicating the dispute, (3) the plaintiff's
interest in obtaining convenient and effective relief, (4) the
interstate judicial systemis interest in obtaining the nost
efficient resolution of controversies and (5) the shared interest
of the several states in furthering fundanental substantive

social policies. 1d.

Not hi ng on the record counsels strongly agai nst
jurisdiction based on considerations of any undue burden to
Rosedal e. Rosedal e has not clained that he does not have the
financial ability or that he would otherw se be irreparably
prejudiced by litigating this case here in Pennsylvania. The
Court al so notes that Rosedal e has abl e counsel on both coasts,
i.e., in both his hone state of California and here in
Pennsyl vania. Additionally, Pennsylvania has a substanti al
interest in protecting its residents fromallegedly m sl eadi ng
representations that induce themto purchase virtual property.
Pennsyl vani a al so has an interest, nore particularly, in

vindi cating Bragg’'s individual rights. Finally, Bragg may obtain
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convenient and effective relief in Pennsylvania, the state in

which he initiated this action.

C. Fi duciary Shield Doctrine

The Court nust al so address Rosedal e’ s argunent that,
because Rosedal e made the all eged representations in his
corporate capacity as Chief Executive Oficer of Linden, he
cannot be subject to personal jurisdiction based on those
representations.

The applicability of this so called “fiduciary shield”
doctrine is in dispute. Although it has not definitively spoken
on the issue, the Suprene Court appears to have rejected the
proposition that this doctrine is a requirenent of federal due

process. See Calder v. Jones, 465 U. S. 783, 790 (1984)

(“[Defendants’] status as enpl oyees does not sonmehow shield them
fromjurisdiction. Each defendant’s contacts with the forum

state nust be assessed individually.”); Keeton v. Hustler, 465

US 770, 781 n.13 (1984) (“W today reject the suggestion that
enpl oyees who act in their official capacity are sonehow shi el ded
fromsuit in their individual capacity.”). Moreover, neither the
Pennsyl vani a Suprenme Court nor the Third Crcuit has squarely
addressed the applicability of the fiduciary shield doctrine.

See, e.qg., lrons v. Transcor Am, 2002 W 32348317, at *5 (E.D

Pa. 2002).
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Fortunately, it is not necessary to untangle the
confused knot of casel aw surrounding the fiduciary shield s
status within the Third Crcuit.®® The Court will, in Gordian
fashion, cut directly through the knot, because even if the
doctrine did apply, the fiduciary shield would not protect
Rosedal e under these circunstances.

When corporate agents invoke the fiduciary shield as a
protection, courts “have held that in order to hold such a
def endant subject to personal jurisdiction, it nust be shown that

[1] the defendant had a major role in the corporate structure,

13 Some Third Circuit precedent suggests that, where the

al | eged contacts involve a corporate agent’s personal

i nvol venent, the “corporate shield” doctrine is obviated. See
Al -Khazraji v. St. Francis College, 784 F.2d 505, 518 (3d Gir
1986) (“An individual, including a director, officer, or agent of
a corporation, may be liable for injuries suffered by third
parties because of his torts, regardl ess of whether he acted on
his own account or on behalf of the corporation.”). On other
occasi ons, however, after finding personal jurisdiction has

exi sted over a corporation, the Third Crcuit has remanded to
address the question of whether the individual corporate agents
were not subject to personal jurisdiction because their relevant
contacts were established in their roles as corporate officers.
See Barefoot, 128 Fed. App x at 269.

Nuner ous recent cases within this district have applied
the fiduciary shield doctrine in one formor another. E.q.
Schiller-Pfeiffer, Inc. v. Country Hone Prods., Inc., 2004 W
2755585 (E.D. Pa. 2004) (“[A] defendant is not individually
subj ect to personal jurisdiction nmerely based on his actions in a
corporate capacity.”) (citing TJS Brokerage & Co. v. ©Mahoney, 940
F. Supp. 784, 789 (E.D. Pa. 1996); D&S Screen Fund Il v. Ferrari,
174 F. Supp. 2d 343, 347 (E.D. Pa. 2001) (“As a general rule,
i ndi viduals performng acts in their corporate capacity are not
subject to the personal jurisdiction of the courts of that state
for those acts.”).
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[2] the quality of his contacts wth the state were significant,
and [3] his participation in the tortious conduct alleged was

extensive.” TJS Brokerage, 940 F. Supp. at 789. First, as to

his role in the conpany, Rosedal e acted as the CEO and public
face of Linden. Second, as to the quality of Rosedale’s
contacts, Rosedal e nade nunerous representations that were
broadcast through the national nedia and through the Internet,
via town hall neetings, that reached Pennsylvania. These were
not isolated statenents, but part of a national canpaign to
di stingui sh Second Life fromother virtual worlds and induce the
purchase of virtual property. Third, and finally, Rosedale did
not sinply direct others to publicize virtual property on Second
Life. He personally participated in creating such publicity and
its dissem nation. Representations nmade as part of that
publicity are at the heart of Bragg’'s case.!

Even if the fiduciary shield doctrine were expressly
recogni zed by the Third Crcuit, Rosedal e s representations,
t hough made on the behalf of Linden, would still count as
contacts in the analysis of whether the Court nmay exercise

personal jurisdiction over him Therefore, the Court wll

14 Def endants concede that the Court has personal

jurisdiction over Linden. However, Bragg does not argue that
personal jurisdiction was appropriate over Rosedal e based on his
direction of Linden as it nmade contacts with Pennsylvania. Bragg
relies, instead, solely on Linden’s individual contacts. Had
Plaintiff argued the forner, the Court’s application of the
fiduciary shield doctrine could have been a closer call.
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exerci se personal jurisdiction over Rosedal e.

[11. MOTI ON TO COMPEL ARBI TRATI ON

Def endants have also filed a notion to conpel
arbitration that seeks to dismss this action and conpel Bragg to
submt his clains to arbitration according to the Rules of the

I nt ernati onal Chanber of Commerce (“ICC’) in San Fransi sco.

A. Rel evant Facts

Before a person is permtted to participate in Second

Life, she nmust accept the Terns of Service of Second Life (the
“TOS”) by clicking a button indicating acceptance of the TGCS.
Bragg concedes that he clicked the “accept” button before
accessing Second Life. Conpl. ¥ 126. Included in the TCS are a
California choice of |law provision, an arbitration provision, and
forum sel ection clause. Specifically, located in the fourteenth
line of the thirteenth paragraph under the headi ng “ GENERAL
PROVI SIONS, ” and follow ng provisions regarding the applicability
of export and inport laws to Second Life, the foll ow ng | anguage
appears:

Any dispute or claimarising out of or in connection

with this Agreenent or the performance, breach or

termnation thereof, shall be finally settled by

bi nding arbitration in San Francisco, California under

the Rules of Arbitration of the International Chanber

of Conmerce by three arbitrators appointed in

accordance with said rules. . . . Notw thstanding the
foregoing, either party may apply to any court of
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conpetent jurisdiction for injunctive relief or
enforcement of this arbitration provision wthout
breach of this arbitration provision.

T0S 1 13.

B. Legal St andards

1. Federal | aw applies

The Federal Arbitration Act (“FAA’) requires that the
Court apply federal substantive |aw here because the arbitration
agreenent is connected to a transaction involving interstate

COMMer ce. State Farm Mut. Auto. Ins. Co. v. Coviello, 233 F. 3d

710, 713 n.1 (3d Gr. 2000); Marciano v. MONY Life Ins. Co., 470

F. Supp. 2d 518, 524 (E.D. Pa. 2007) (Robreno, J.); see also

Wight & MIler, Federal Practice and Procedure 8 3569, at 173

(1984) (“[I]n a diversity suit . . . , the substantive rules
contained in the [Federal Arbitration] Act, based as it is on the
comerce and admralty powers, are to be applied regardl ess of
state law. ").

Whet her the arbitration agreenent is connected to a
transaction involving interstate comerce is a factual

determ nation that nust be made by the Court. State Farm 233

F.3d at 713 n.1. Here, Bragg is a Pennsylvania resident. Linden
is a Del aware corporation headquartered in California. Rosedale
is a California resident. Bragg entered into the TOS and

purchased virtual |and through the Internet on Second Life as a
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result of representations nmade on the national nedia. The
arbitration agreenent is clearly connected to interstate
commerce, and the Court wll apply the federal substantive |aw

that has energed frominterpretation of the FAA

2. The Legal Standard Under the FAA

Under the FAA, on the notion of a party, a court nust
stay proceedings and order the parties to arbitrate the dispute
if the court finds that the parties have agreed in witing to do
so. 9 USC 88 3, 4, 6. A party seeking to conpel arbitration
must show (1) that a valid agreenent to arbitrate exists between
the parties and (2) that the specific dispute falls within the

scope of the agreement. Trippe Mg. Co. v. Niles Audio Corp.

401 F. 3d 529, 532 (3d G r. 2005); PaineWbber, Inc. v. Hartnann,

921 F.2d 507, 511 (3d Cr. 1990).

In determ ning whether a valid agreenent to arbitrate
exi sts between the parties, the Third Crcuit has instructed
district courts to give the party opposing arbitration “the
benefit of all reasonable doubts and inferences that may arise,”
or, in other words, to apply the famliar Federal Rule of Cvil

Procedure 56(c) sunmary judgnent standard. Par-Knit MIIs, Inc.

v. Stockbridge Fabrics Co., Ltd., 636 F.2d 51, 54 & n.9 (3d G

1980); see also Berkery v. Cross Country Bank, 256 F. Supp. 2d

359, 364 n.3 (E.D. Pa. 2003) (Robreno, J.) (applying the sumary
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j udgnment standard to a notion to conpel arbitration). Wile
there is a presunption that a particular dispute is wthin the

scope of an arbitration agreenent, Volt Info. Scis., Inc. v. Bd.

of Trustees, 489 U S. 468, 475 (1989), there is no such

“presunption” or “policy” that favors the existence of a valid

agreenent to arbitrate. Marciano, 470 F. Supp. 2d at 525-26.

C. Application

1. Unconscionabilty of the Arbitrati on Agreenent

Bragg resists enforcenent of the TOS s arbitration
provision on the basis that it is “both procedurally and
substantively unconsci onable and is itself evidence of
def endants’ schene to deprive Plaintiff (and others) of both
their noney and their day in court.” Pl.’s Resp. At 16.1°

Section 2 of the FAA provides that witten arbitration
agreenents “shall be valid, irrevocable, and enforceable, save
upon such grounds as exist at law or in equity for the revocation

of any contract.” 9 U S.C. 8 2. Thus, “generally applicable

s This chal |l enge nust be deternined by the Court, not an

arbitrator. Bellevue Drug Co. v. Advance PCS, 333 F. Supp. 2d
318 (E.D. Pa. 2004) (Robreno, J.). Bragg does not chall enge
enforceability by claimng that a provision of the arbitration
agreenent will deny hima statutory right, a question of
interpretation of the arbitrati on agreenent which an arbitrator
is “well situated to answer.” 1d. (citations omtted). Rather,
Bragg clains that the arbitration agreenment itself would
effectively deny himaccess to an arbitrator, because the costs
woul d be prohibitively expensive, a question that is nore
appropriately reserved for the Court to answer. |d.
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contract defenses, such as fraud, duress, or unconscionability,
may be applied to invalidate arbitration agreenents w t hout

contravening 8 2.” Doctor’s Assocs. v. Casarotto, 517 U. S. 681,

687 (1996) (citations omtted). Wen determ ni ng whether such
defenses m ght apply to any purported agreenent to arbitrate the
di spute in question, “courts generally . . . should apply
ordinary state-law principles that govern the formation of

contracts.” First Options of Chicago, Inc. v. Kaplan, 514 U S

938, 944 (1995). Thus, the Court wll apply California state
law to determ ne whether the arbitration provision is
unconsci onabl e. *®

Under California | aw, unconscionability has both

procedural and substantive conponents. Davis v. O Melveny &

Meers, __ F.3d __, 2007 W. 1394530, at *4 (9th Gr.

May 14, 2007); Conb v. Paypal, Inc., 218 F. Supp. 2d 1165, 1172

(N.D. Cal. 2002). The procedural conponent can be satisfied by
showi ng (1) oppression through the existence of unequal

bar gai ni ng positions or (2) surprise through hidden terns conmon
in the context of adhesion contracts. Conb, 218 F. Supp. 2d at
1172. The substantive conponent can be satisfied by show ng
overly harsh or one-sided results that “shock the conscience.”

Id. The two elenents operate on a sliding scale such that the

16 Both parties agree that California | aw shoul d govern

t he question of whether the arbitration provision is
unconsci onabl e.
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nore significant one is, the less significant the other need be.

ld. at 743; see Arnendariz v. Foundation Health Psychcare Servs.,

Inc., 6 P.3d 669, 690 (Cal. 2000) (“[T]he nmore substantively
oppressive the contract term the | ess evidence of procedural
unconscionability is required to come to the conclusion that the
termis unenforceable, and vice versa.”). However, a claim of
unconscionability cannot be determ ned nerely by exam ning the
face of the contract; there nust be an inquiry into the

ci rcunst ances under which the contract was executed, and the

contract’s purpose, and effect. Conb, 218 F. Supp. 2d at 1172.

(a) Procedural Unconscionability

A contract or clause is procedurally unconscionable if

it is a contract of adhesion. Conb, 218 F. Supp. 2d at 1172;

Flores v. Transanerica HoneFirst, Inc., 113 Cal. Rptr. 2d 376,
381-82 (Ct. App. 2001). A contract of adhesion, in turn, is a
“standardi zed contract, which, inposed and drafted by the party
of superior bargaining strength, relegates to the subscri bing
party only the opportunity to adhere to the contract or reject

it.” Conb, 218 F. Supp. 2d at 1172; Arnendariz, 6 P.3d at 690.

Under California law, “the critical factor in procedural
unconscionability analysis is the manner in which the contract or

the di sputed cl ause was presented and negotiated.” Nagranpa V.

Mai | Coups, Inc., 469 F.3d 1257, 1282 (9th Cir. 2006). “When the
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weaker party is presented the clause and told to ‘take it or
| eave it’ w thout the opportunity for neaningful negotiation,
oppression, and therefore procedural unconscionability, are
present.” 1d. (internal quotation and citation omtted); see

also Martinez v. Master Prot. Corp., 12 Cal. Rptr.3d 663, 669

(Ct. App.2004) (“An arbitration agreenent that is an essenti al
part of a ‘take it or leave it’ enploynent condition, wthout
nmore, i s procedurally unconscionable.”) (citations omtted);

O Melveny & Myers, __ F.3d __, 2007 W 1394530 at *6 (hol di ng

arbitration agreenment presented on a take-it-or-leave-it basis
was procedurally unconsci onabl e, notw thstanding the fact that
enpl oyee was provided three nonths to wal k away from enpl oynent
bef ore agreenent becane effective).

The TGS are a contract of adhesion. Linden presents
the TOS on a take-it-or-leave-it basis. A potential participant
can either click “assent” to the TGOS, and then gain entrance to
Second Life's virtual world, or refuse assent and be denied
access. Linden also clearly has superior bargaining strength
over Bragg. Although Bragg is an experienced attorney, who
believes he is expert enough to comment on nunerous industry
standards and the “rights” or participants in virtual worlds, see
Pl.”s Resp., Ex. A 1Y 59-64, he was never presented with an
opportunity to use his experience and |lawering skills to

negotiate ternms different fromthe TOS that Linden offered.
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Moreover, there was no “reasonably avail abl e market
alternatives [to defeat] a claimof adhesiveness.” Cf. Dean

Wtter Reynolds, Inc. v. Superior Court, 259 Cal. Rptr. 789, 795

(C. App. 1989) (finding no procedural unconscionability because
there were other financial institutions that offered conpeting
| RA"s which | acked the challenged provision). Although it is not
the only virtual world on the Internet, Second Life was the first
and only virtual world to specifically grant its participants
property rights in virtual | and.

The procedural el enment of unconscionability al so

“focuses on . . . surprise.” Qutierrez v. Autowest, Inc.,7 Cal.

Rptr. 3d 267, 275 (Ct. App. 2003) (citations omtted). In
determ ni ng whether surprise exists, California courts focus not
on the plaintiff's subjective reading of the contract, but

rather, nore objectively, on “the extent to which the supposedly
agreed-upon terns of the bargain are hidden in the prolix printed
formdrafted by the party seeking to enforce the disputed terns.”
Id. In Gutierrez, the court found such surprise where an
arbitration clause was “particularly inconspicuous, printed in

ei ght - poi nt typeface on the opposite side of the signature page
of the lease.” 1d.

Here, although the TGOS are ubi quitous throughout Second
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Life,? Linden buried the TOS's arbitration provision in a
| engt hy paragraph under the beni gn headi ng “GENERAL PROVI SI ONS.”

See TOS f 13. Conpare Net G obal Mtg. v. Dialtone, Inc., No.

04-56685, 2007 U.S. App. LEXIS 674 at *7 (9th G r. Jan. 9, 2007)
(finding procedural unconscionability where “[t] here was no
‘clear heading’ in the Ternms of Service that could refute a claim
of surprise; to the contrary, the arbitration clause is listed in
the mdst of a long section without |ine breaks under the

unhel pful heading of ‘M scellaneous’”) and Higgins v. Superior

Court, 45 Cal. Rptr. 3d 293, 297 (C. App. 2006) (holding
arbitration agreenent unconscionable where “[t]here is nothing in
the Agreenent that brings the reader’s attention to the

arbitration provision”) wth Boghos v. Certain Underwiters at

Lloyd’s of London, 115 P.3d 68, 70 (Cal. 2005) (finding

arbitration clause was enforceable where it was in bol ded font
and contai ned the headi ng “BlI NDI NG ARBI TRATION'). Linden al so
failed to make avail able the costs and rules of arbitration in
the ICC by either setting themforth in the TOS or by providing a
hyper-1ink to another page or website where they are avail abl e.
Bragg Decl. T 20.

Conb is nost instructive. |In that case, the plaintiffs

chal l enged an arbitration provision that was part of an agreenent

o For exanple, both the “Auctions” and the “Auctions FAQ
webpages in Second Life contain hyperlinks to the TOS. See Bragg
Br., Ex. 2 at 9, 15.
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to which they had assented, in circunstances simlar to this
case, by clicking their assent on an online application page.

218 F. Supp. 2d at 1169. The defendant, PayPal, was a | arge

conpany with mllions of individual online custoners. |d. at
1165. The plaintiffs, wth one exception, were all individual
custoners of PayPal. 1d. Gven the small anount of the average

transaction with PayPal, the fact that nost PayPal custoners were
private individuals, and that there was a “dispute as to whet her
PayPal s conpetitors offer their services w thout requiring
custoners to enter into arbitration agreenents,” the court

concl uded that the user agreement at issue “satisfie[d] the
criteria for procedural unconscionability under California |law”
Id. at 1172-73. Here, as in Conb, procedural unconscionability

is satisfied.

(b) Substantive Unconscionability

Even if an agreenent is procedurally unconsci onabl e,
“i't may nonet hel ess be enforceable if the substantive terns are

reasonable.” [d. at 1173 (citing Craig v. Brown & Root, Inc.,

100 Cal. Rptr. 2d 818 (Ct. App. 2000) (finding contract of
adhesion to arbitrate di sputes enforceable)). Substantive
unconscionability focuses on the one-sidedness of the contract

terms. Arnendariz, 6 P.3d at 690; Flores, 113 Cal. Rptr. 2d at

381-82 . Here, a nunber of the TOS s elenments |lead the Court to
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concl ude that Bragg has denonstrated that the TOS are

subst anti vel y unconsci onabl e.

(i) Mituality
Under California | aw, substantive unconscionability has
been found where an arbitration provision forces the weaker party
to arbitrate clains but permts a choice of forunms for the

stronger party. See, e.d., Ticknor v. Choice Hotels Int’'l, Inc.,

265 F.3d 931, 940-41 (9th Cr. 2001); Mercuro v. Superior Court,

116 Cal. Rptr. 2d 671, 675 (Ct. App. 2002). 1In other words, the
arbitration renedy nust contain a “nodi cumof bilaterality.”
Arnmendariz, 6 P.3d at 692. This principle has been extended to
arbitration provisions that allow the stronger party a range of
remedi es before arbitrating a dispute, such as self-help, while

rel egating to the weaker party the sole renedy of arbitration.?8

18 The Court notes that the Third G rcuit has found that
“parties to an arbitration agreenent need not equally bind each
other with respect to an arbitration agreenent if they have
provi ded each other with consideration beyond the prom se to
arbitrate.” Harris v. Geen Tree Fin. Corp., 183 F.3d 173,
180-81 (3d Cir. 1999). In Geen Tree, however, the Third Grcuit
was applying Pennsylvania law, not California law. 1d. In any
event, Pennsylvania courts have criticized this aspect of G een
Tree’s holding. E.g. Lytle v. Gtifinancial Servs., 810 A 2d
643, 665 (Pa. Super. Q. 2002) (holding that, under Pennsyl vania
| aw, the reservation by a conpany to itself of access to the
courts, to the exclusion of the consuner, created a presunption
of unconscionability, “which in the absence of ‘business
realities’ that conpel inclusion of such a provision in an
arbitration provision, render[ed] the arbitration provision
unconsci onabl e and unenforceabl e”).
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In Conb, for exanple, the court found a | ack of
mutual ity where the user agreenent allowed PayPal “at its sole
di scretion” to restrict accounts, w thhold funds, undertake its
own investigation of a custonmer’s financial records, close
accounts, and procure ownership of all funds in dispute unless
and until the custoner is “later determned to be entitled to the
funds in dispute.” 218 F. Supp. 2d at 1173-74. Al so significant
was the fact that the user agreenment was “subject to change by
PayPal w thout prior notice (unless prior notice is required by
law), by posting of the revised Agreenent on the PayPal website.”
Id.
Here, the TOS contain many of the sane el enents that

made the PayPal user agreenent substantively unconscionable for
| ack of nmutuality. The TOS proclaimthat “Linden has the right
at any time for any reason or no reason to suspend or term nate
your Account, termnate this Agreenent, and/or refuse any and al
current or future use of the Service wthout notice or liability
to you.” TOS f 7.1. \Whether or not a custoner has breached the
Agreenent is “determned in Linden's sole discretion.” 1d.
Li nden al so reserves the right to return no noney at all based on
mere “suspicions of fraud” or other violations of law 1d.
Finally, the TOS state that “Linden nay anmend this Agreenent

at any tinme in its sole discretion by posting the anended

Agreenment [on its website].” TOS Y 1.2.
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In effect, the TOS provide Linden with a variety of
one-sided renedies to resolve disputes, while forcing its
custoners to arbitrate any disputes with Linden. This is
preci sely what occurred here. Wen a dispute arose, Linden
exercised its option to use self-help by freezing Bragg s
account, retaining funds that Linden alone determ ned were
subject to dispute, and then telling Bragg that he could resol ve
the dispute by initiating a costly arbitration process. The TGS
expressly authorized Linden to engage in such unilateral conduct.
As in Conb, “[f]or all practical purposes, a custoner nay resolve
di sputes only after [Linden] has had control of the disputed
funds for an indefinite period of tinme,” and may only resol ve

those disputes by initiating arbitration. 218 F. Supp. 2d at

1175.

Linden’s right to nodify the arbitration clause is also
significant. “The effect of [Linden’s] unilateral right to
nmodify the arbitration clause is that it could . . . craft

precisely the sort of asymmetrical arbitration agreenent that is

prohi bited under California | aw as unconsci onable. Net d obal

Mktg., 2007 U.S. App. LEXIS 674, at *9. This lack of mutuality

supports a finding of substantive unconscionability.

(11) Costs of Arbitration and Fee-Sharing

Bragg clainms that the cost of an individual arbitration
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under the TOS is likely to exceed $13,540, with an estinated
initiation cost of at l|east $10,000. Pl.’s Reply at 5-6. He has
al so submtted a Declaration of Personal Financial Information
stating that such arbitration would be cost-prohibitive for him
(doc. no. 41). Linden disputes Bragg’ s cal cul ations, estimating
that the costs associated with arbitration would total $7,500,

wi th Bragg advancing $3, 750 at the outset of arbitration. See
Dits.” Reply at 11.

At oral argunent, the parties were unable to resolve
this dispute, even after referencing numerous provisions and
charts contained within the ICC Rules. See Tran. of 2/5/07 Hrg.
at 65-74. The Court’s own cal cul ati ons, however, indicate that
the costs of arbitration, excluding arbitration, would total
$17,250. Wth a recovery of $75,000,' the ICC s administrative
expenses woul d be $2,625 (3.5% of $75,000). See ICC Rules at 28.
In addition, arbitrator’s fees could be set between 2.0% ($1, 500)
and 11. 0% ( $8, 250) of the anobunt at issue per arbitrator. 1d.

If the 1CC set the arbitrator’s fees at the md-point of this
range, the arbitrator’s fees would be $4,875 per arbitrator. [|d.

Here, however, the TOS requires that three arbitrators be used to

19 The Court’s calculations are based on its finding that

$75,000 is at issue, the mnimum necessary to satisfy the
requi renents of diversity jurisdiction in this case. After a
hearing on Bragg’s notion to renmand this case back to state
court, the Court found that this jurisdictional threshold had
been net (doc. no. 14).
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resolve a dispute. TOS f 13. Thus, the Court estimates the
costs of arbitration with the ICC to be $17,250 ($2,625 + (3 X
$4,875)), although they could reach as high as $27,375 (%$2, 625 +
(3 x $8,250)).2°

These costs m ght not, on their own, support a finding
of substantive unconscionability. However, the ICC Rules also
provide that the costs and fees nust be shared anong the parties,
and an estimate of those costs and fees nust be advanced at the
initiation of arbitration. See ICC Rules of Arbitration, Ex. D
to Dfts.” Reply at 28-30. California |aw has often been applied
to declare arbitration fee-sharing schenes unenforceable. See

Ting v. AT&T, 319 F.3d 1126, 1151 (9th Gr. 2003). Such schenes

are unconsci onabl e where they “inpose[] on sonme consuners costs
greater than those a conpl ai nant would bear if he or she would
file the sane conplaint in court.” 1d. |In Ting, for exanple,
the NNnth Crcuit held that a schene requiring AT&T custoners to
split arbitration costs wth AT&T rendered an arbitration

provi si on unconscionable. |d. See also Grcuit City Stores v.

Adans, 279 F.3d 889, 894 (9th Cir. 2002) (“This fee allocation
schene al one would render an arbitration agreenent

unenforceable.”); Arnendariz, 6 P.3d at 687 (“[T]he arbitration

2 At oral argunment, Bragg asserted repeatedly that the
schedul e of arbitrator’s fees in the 1CC Rules represents the fee
“per arbitrator,” which would have to be tripled in this case as
the TOS provides for three arbitrators. See Tran. of 2/5/07 Hrg.
at pp. 68, 74. Defendants never refuted this point. See id.
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process cannot generally require the enpl oyee to bear any type of
expenses that the enployee would not be required to bear if he or
she were free to bring the action in court.”) (enphasis in

original); Ferqguson v. Countrywide Credit Indus., 298 F.3d 778,

785 (9th Cir. 2002) (“[A] fee allocation schenme which requires
the enployee to split the arbitrator’s fees with the enpl oyer
woul d al one render an arbitration agreenent substantively
unconsci onabl e.”) (enphasis added).

Here, even taking Defendants characterization of the
fees to be accurate, the total estimate of costs and fees woul d
be $7,500, which would result in Bragg having to advance $3, 750
at the outset of arbitration. See Dfts.’ Reply at 11. The
court’s own estimates place the anmount that Bragg would |ikely
have to advance at $8, 625, but they could reach as high as
$13,687.50. Any of these figures are significantly greater than
the costs that Bragg bears by filing his action in a state or
federal court. Accordingly, the arbitration costs and fee-
splitting schene together also support a finding of

unconsci onability.

(1i1) Venue
The TGOS also require that any arbitration take place in
San Francisco, California. TOS § 13. |In Conb, the Court found

that a simlar forum sel ection clause supported a finding of
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subst antive unconscionability, because the place in which
arbitration was to occur was unreasonabl e, taking into account
“the respective circunstances of the parties.” 218 F. Supp. 2d
at 1177. As in Conb, the record in this case shows that Linden
serves mllions of custonmers across the United States and t hat

t he average transaction through or with Second Life involves a
relatively small amount. See id. |n such circunstances,
California law dictates that it is not “reasonable for individual
consuners from throughout the country to travel to one locale to
arbitrate clains involving such mnimal sunms.” 1d. |[ndeed,
“[l]limting venue to [Linden s] backyard appears to be yet one
nore neans by which the arbitration clause serves to shield
[Linden] fromliability instead of providing a neutral forumin

which to arbitrate disputes.” 1d.

(1v) Confidentiality Provision

Arbitration before the ICC, pursuant to the TGOS, nust
be kept confidential pursuant to the ICC rules. See |ICC Rules at
33. Applying California law to an arbitration provision, the
Ninth Crcuit held that such confidentiality supports a finding
that an arbitration clause was substantively unconsci onabl e.
Ting, 319 F.3d at 1152. The Ninth Crcuit reasoned that if the
conpany succeeds in inposing a gag order on arbitration

proceedings, it places itself in a far superior |egal posture by
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ensuring that none of its potential opponents have access to
precedent while, at the sanme tine, the conpany accunul ates a
weal t h of knowl edge on how to negotiate the terns of its own
unilaterally crafted contract. 1d. The unavailability of
arbitral decisions could also prevent potential plaintiffs from
obtaining the informati on needed to build a case of intentional
m sconduct agai nst a conpany. See id.

Thi s does not mean that confidentiality provisions in
an arbitration schene or agreenent are, in every instance, per se

unconsci onabl e under California law. See Mercuro V. Superior

Court, 116 Cal. Rptr.2d 671, 679 (Ct. App.2002) (“Wile [the
California] Suprenme Court has taken notice of the ‘repeat player
effect,” the court has never declared this factor renders the
arbitration agreenent unconscionable per se.”) (citations
omtted). Here, however, taken together with other provisions of
the TGS, the confidentiality provision gives rise for concern of
the conscionability of the arbitration clause. See also

O Melveny & Myers, = F.3d __, 2007 WL 1394530, at *11 (“The

concern is not with confidentiality itself but, rather, with the
scope of the |anguage of the [arbitration agreenent.]”).

Thus, the confidentiality of the arbitration schene
t hat Linden inposed al so supports a finding that the arbitration

cl ause i s unconsci onabl e.
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(v) Legitimate Business Realities

Under California law, a contract may provide a “margin
of safety” that provides the party wth superior bargaining
strength protection for which it has a |legitinmte comrerci al
need. “However, unless the ‘business realities’ that create the
speci al need for such an advantage are explained in the contract
itself, . . . it nust be factually established.” Stirlen v.

Supercuts, Inc., 60 Cal. Rptr. 2d 138, 148 (C. App. 1997). \Wen

a contract is alleged to be unconscionable, “the parties shall be
af forded a reasonabl e opportunity to present evidence as to its
commercial setting, purpose, and effect to aid the court in
maki ng the determnation.” Cal. Cv. Code 8§ 1670.5. The
statutory schene reflects “legislative recognition that a claim
of unconscionability often cannot be determ ned nerely by
exam ning the face of the contract, but will require inquiry into
its setting, purpose, and effect.” Stirlen, 60 Cal. Rptr. 2d at
148 (citations and internal quotations omtted).

Here, neither in its briefing nor at oral argunent did
Li nden even attenpt to offer evidence that “business realities”
justify the one-sidedness of the dispute resolution schene that

the TCOS constructs in Linden's favor.

(c) Conclusion

When a dispute arises in Second Life, Linden is not
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obligated to initiate arbitration. Rather, the TOS expressly

all ow Linden, at its “sole discretion” and based on nere
“suspicion,” to unilaterally freeze a participant’s account,
refuse access to the virtual and real currency contained within

t hat account, and then confiscate the participant’s virtual
property and real estate. A participant wshing to resolve any
di spute, on the other hand, after having forfeited its interest
in Second Life, nust then initiate arbitration in Linden s place
of business. To initiate arbitration involves advancing fees to
pay for no less than three arbitrators at a cost far greater than
woul d be involved in litigating in the state or federal court
system Moreover, under these circunstances, the confidentiality
of the proceedings hel ps ensure that arbitration itself is fought
on an uneven field by ensuring that, through the accunul ati on of
experience, Linden becones an expert in litigating the terns of
the TGOS, while plaintiffs remain novices w thout the benefit of

| earning from past precedent.

Taken together, the lack of mutuality, the costs of
arbitration, the forumselection clause, and the confidentiality
provi sion that Linden unilaterally inposes through the TOS
denonstrate that the arbitration clause is not designed to
provi de Second Life participants an effective neans of resolving
di sputes with Linden. Rather, it is a one-sided neans which

tilts unfairly, in alnost all situations, in Linden's favor. As
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in Conb, through the use of an arbitration clause, Linden
“appears to be attenpting to insulate itself contractually from
any neani ngful challenge to its alleged practices.” 218 F. Supp.
2d at 1176.

The Court notes that the concerns with procedural
unconscionability are somewhat mtigated by Bragg’ s being an
experienced attorney. However, “because the unil ateral
nodi fication clause renders the arbitration provision severely
one-sided in the substantive di nension, even noderate procedural
unconscionability renders the arbitrati on agreenent

unenforceable.” Net & obal Mtg., 2007 U S. App. LEXIS 674, at

*9 (internal citations omtted).
Finding that the arbitration clause is procedurally and

subst antively unconsci onable, the Court will refuse to enforce

it.#

4 Havi ng determined that the arbitration provision is
unenf or ceabl e as an unconsci onabl e agreenent, the Court need not
determ ne whether the specific dispute in this case falls within

the scope of that agreenent. The Court notes, however, that the
arbitration clause clearly exenpts fromits scope clains for
“Iinjunctive relief.” See TOS 1 13. At the hearing on the notion
to conpel arbitration, the Court asked whether Bragg wanted the
Court to decide the notion to conpel arbitration, or allow
Plaintiff file an amended conpl ai nt seeking only injunctive
relief. See Tran. of 2/5/07 Hrg. at pp. 89-90, 108. He elected
to file an anmended conplaint. 1d. Subsequently, however, he
filed supplenental briefing in support of his original conplaint,
and after Defendants objected, filed a Proposed Anrended Conpl ai nt
“Ial]s promsed.” Pl.s’ Suppl. Brf. in Opp. to Mot. to Conpel at
12 (doc. no. 43). During a tel ephone conference on May 8, 2007,
however, Bragg finally clarified that he intended to stand on his
original conplaint.
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2. “Bluelining” the Arbitrati on Agreenent

Alternatively, Linden has offered to aneliorate the
one-si dedness of the TOS s arbitration provision by suggesting
t hat Linden could waive the requirenents for three arbitrators,
post the initial fees of arbitration, and agree to arbitrate in
Phi | adel phi a i nstead of San Francisco. See Dfits.’ Sur-Reply Brf.
at 2-3 (doc. no. 2).

California law allows a court to “blueline” an
arbitration agreenent to renove an elenent that renders it
substantively unconscionable. See Cal. Cv. Code § 1670.5(a)
(“If the court as a matter of law finds the contract or any
cl ause of the contract to have been unconscionable at the tinme it
was made the court may refuse to enforce the contract, or it may
enforce the remainder of the contract w thout the unconscionable
clause, or it may so limt the application of any unconsci onabl e
cl ause as to avoid any unconscionable result.”). However, a
court is not obligated to blueline when an “arbitration provision
iI's so perneated by substantive unconscionability that it cannot
be cured by severance or any other action short of rewiting the

contract.” Nagranpa v. Ml Coups, Inc., 469 F.3d 1257, 1293 (9th

Cir. 2006). Wiere an arbitration provision has “nultiple defects
that indicate a systematic effort to inpose arbitration on [the
plaintiff], not sinply as an alternative to litigation, but as an

inferior forumthat works to [the defendant’s] advantage,” and
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there sinply is “no single provision [the court] can strike or
restrict in order to renove the unconscionable taint fromthe
agreenent,” the court can sinply refuse to enforce the

arbitration provision. 1d. (citing Arnendariz, 6 P.3d at 696).

The arbitration clause before the Court is sinply not
one where a single termmay be stricken to render the agreenent
conscionable. “The unilateral nodification ‘pervade[s]’ and
‘taint[s] with illegality the entire agreenent to arbitrate,

[ and] severance of terns within the arbitration clause wuld not

cure the problem Net dobal Mtg., 2007 U.S. App. LEXIS 674, at

*9 (quoting Grcuit Cty, 279 F.3d at 895 (citations omtted));

see also Arnendariz, 6 P.3d at 697 (“[Multiple defects indicate

a systematic effort to inpose arbitration on an enpl oyee not
sinply as an alternative to litigation, but as an inferior forum
that works to the enployer’s advantage. . . . Because a court is
unable to cure this unconscionability through severance or
restriction, and is not permtted to cure it through reformation
and augnentation, it nust void the entire agreenent.”).

Davis, 2007 WL 1394530, at * 15 (refusing to rewite arbitration
agreenent that contained four substantiviely unconscionable or
void terns because “[t] hese provisions cannot be stricken or

exci sed without gutting the agreenent”). Bluelining in this case
will require the redrafting of the agreenent.

The Court declines to rewite the agreenent, at



Li nden’ s request, to save an unconscionabl e arbitration provision
whi ch Linden itself drafted and now seeks to enforce. Rather
than provide a reasonable alternative for dispute resolution
this agreenent conpels a one-sided resolution of disputes between

the parties.

V.  CONCLUSI ON

For the reasons set forth above, the Court wll deny
Rosedal e’s notion to dismss for lack of jurisdiction. The Court
will also deny Defendants’ notion to conpel arbitration. An

appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

: ClVIL ACTI ON
MARC BRAGG : NO. 06-4925
Plaintiff, :
V.
LI NDEN RESEARCH, | NC. and
PH LI P ROSEDALE,
Def endant s.
ORDER

AND NOW this 30th day of May, 2007, it is hereby
ORDERED t hat defendant Philip Rosedale’s Mdtion to Dism ss for
Lack of Jurisdiction (doc. no. 2) and defendant Linden Research,
Inc.”s Motion to Conpel Arbitration (doc. no. 3) are DEN ED.

It is FURTHER ORDERED that Plaintiff’'s Mtion for Leave
to File Supplenmental Briefs in Opposition to Defendants Mtions
to DDsm ss and to Conpel Arbitration to Address |ssues Raised by

the Court at Argunent on February 5, 2007 (doc. no. 34) is DEN ED

as noot.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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