IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MONUVMVENT BUI LDERS OF ) ClVIL ACTI ON
PENNSYLVANI A, | NC. )
V.
AMERI CAN CEMETERY ASSOC. et al . : NO. 84-3014
VEMORANDUM
Dal zel I, J. May 24, 2007

On August 5, 1988, Mnunent Buil ders of Pennsyl vani a,
Inc., a trade organi zation of independent sellers of cenetery
nmonunents, entered into an agreenent (the "Settlenment") on behal f
of its menbers with the Cenetery Associati on of Pennsylvania and
its nmenbers to resolve their then-four-year-old antitrust
di spute. The original suit alleged that the ceneteries engaged
in a variety of practices forbidden under the Sherman Act that
had the effect of preventing the independent nonunent deal ers
fromconpeting with themfor the lucrative business of selling
headst ones, grave nmarkers, and other cenetery nenorials. The
Settl enent inposed a variety of conditions on the parties in an
attenpt to ensure that ceneteries and i ndependent deal ers coul d
conpete for business on a level playing field.

In the nearly twenty-year life of the Settlenent (which
has no term nus), various nonunent deal ers have brought notions
to enforce its terns, alleging that one cenetery or another has
sonmehow vi ol ated the agreenent. It is one such notion, filed

nore than six years ago, that we address here.



Desi gn Monunents' All eqgations

The parties to this notion are Design Mnunents
Conpany, an i ndependent nonunent deal er, and Jefferson Menori al
Park, a large cenetery in Allegheny County, Pennsylvania. Design
al l eges four violations of the Settlenent.

Design's first claimis that Jefferson's care fee'
structure runs afoul of the Settlenent. Pennsylvania |aw
requires ceneteries to deposit certain funds in a permanent | ot
care fund, 9 Pa. C. S. A 88 301-303, and requires such funds to be
mai ntained in trust for the perpetual care of the |lot and
grounds, id. 88 305, 307. In addition to "trusting" (the
industry term 15% of the sale price of each |lot as state |aw
requires, Jefferson charges two additional fees relating to the
menorial plaque placed on the lot.? The first, which Jefferson
calls the "Endowrent Care Fee", is a trusted fee that covers
leveling and repairing the marker itself. Hearing Transcri pt
("HT") at 121:21-122:13. The other fee, the "Additional Menori al
and Lot Care Fee,"® is a non-trusted fee that covers the
additional leveling required during the first five years after
installation while the marker settles. HI at 122:16-123:6.

Design alleges that this fee structure violates the Settl enent.

! Care fees are those a cenetery charges at the tine of
sale to ensure that the grave site and nonunent are properly
cared for in perpetuity.

2 Jefferson does not allow headstones, so all the
mar kers at the cenetery are granite pieces on a concrete
foundation, usually with a bronze plaque affixed, that are set
into the ground.

® Some ceneteries refer to this as an "early care" fee.
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Design's second claimis that Jefferson's |ayout and
i nspection fee is excessive. As of the hearing date (February
27, 2007), Jefferson charged a $120 fee for |ayout and inspection
of a nmonunent that an outside dealer installs. The anmount of
this fee is based on two tine studies that Jefferson conducted to
determ ne how nuch tinme its staff spends |aying out the plot
bef ore nonunent installation and inspecting the plot after
installation is conplete. Design contends that this fee is
excessive under the Settl enent.

Next, Design alleges that Jefferson inproperly
prohi bits i ndependent nonunent dealers fromusing the sanme type
of equi pnent that Jefferson itself uses to install markers.
Jefferson prohibits dealers fromdriving "any notor vehicles
(trucks, cars, pickups, etc.) on the turf.” PI. Ex. 12. § 5(b).
The markers, once they have been attached to their concrete
backers, are very heavy and it can be difficult to maneuver them
fromthe roadway to the grave site. Jefferson has a small,
custombuilt four-wheel -drive nmachine that it uses for this
pur pose. Design contends that Jefferson's restriction on notor
vehicles violates the terns of the Settl enent.

Finally, Design contends that Jefferson inpermssibly
bundles its prices when it quotes themto custoners. In
particular, the claimis that the Settl enent does not allow
Jefferson's inclusion of the |layout and inspection fee in the
conpl ete installation charge.

W will exam ne each of these allegations in detail in

the sections that follow



Care Fees

The Settl enment nakes specific references to two care
fees that ceneteries may charge. See Settlenent T 6(b)(7)-(8).
The first is a "one tine fee" for "lot care on |ots where
foundations and/or nenorials are installed.” 1d. Y 6(b)(7). The
Settlenent requires that this fee nust be "placed in the
perpetual care trust fund." 1d. The second is "a one tine
additional fee for the care of a nenorial and | ot where a
menorial is installed including resetting during the initial
period after a nenorial is installed.” 1d. § 6(b)(8). The
Settl enent nakes no nention of a requirenent that this second fee
be placed in the perpetual care trust.

Judge Troutman, in his nmenorandum of May 27, 1998 in
this case addressing the di spute between B. Rei bstein Menori al
Art Monunent Conpany and Roosevelt Menorial Park (" Reibstein"),
applied the trust requirenent of paragraph 6(b)(7) to the fee in
par agraph 6(b)(8) because paragraph 8 requires that nenorial care
charges be in the manner provided in paragraph 6(b)(7) and

6(b)(8). See Reibstein at 23. Since paragraph 8 inplies that

the two fees are to be handled in the sane manner, Judge Trout man
reasoned, they nust both be trusted.

We nust respectfully disagree with our |ate coll eague's
construction of the Settlenment.* W do not think it a reasonable

reading of a contract that an explicit difference (here the

* Since neither Design nor Jefferson was a party to the
Rei bstein notion, Judge Troutman's decision has no res judicata
effect here.




guestion of whether the additional fee nust be trusted) in the
text of two adjacent paragraphs is erased by a cross-reference
seven pages later in the agreenent. W thus read 6(b)(7) and
6(b)(8) as allow ng two separate fees, one of which nust be
trusted and the other of which need not.

Design argues that the Settlenent permts only one fee,
Pl. Mm at 4, but this is contrary to both the plain neaning of
the text itself® and to Judge Troutman's analysis of it. See
Rei bstein at 22 ("[T] he Monunent Buil ders agreed not to oppose

two 'second care' fees relating to lot care and to care of

nmenorials and foundations.") (enphasis added).

Design further attacks the Additional Menorial and Lot
Care fee on the grounds that, because the dealer is required to
re-level the nenorial for the first year, the dealer is being
required to pay Jefferson for performng a service that it mnust
performitself. This claimfails on our exam nation of the
underlying facts. First, the dealer is not responsible for al
mai nt enance during the first year, but is only required to re-
| evel the nmenorial if "Jefferson believes [the need for |eveling]
is due to a faulty installation.” PI. Ex. 12 § 5(k). Design
presented no evidence as to how often Jefferson determ nes that a
need for re-leveling in the first year is due to "faulty
installation". Second, the Additional Menorial and Lot Care fee
covers a period of five years, HT at 122: 24, whereas the deal er

need only re-level the nmonunent for the first year. Although

® W see no other way to explain the use of the word
"additional" in paragraph 6(b)(8).
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there may be sone overlap between the purpose of the Additional
Menorial and Lot Care fee and the requirenent that dealers
sonmetines re-level nonunents they have installed, Design has
failed to show that "Jefferson is inposing a fee for which
nei t her Desi gn Monunent, nor the custonmer, receive any val ue or
consideration."® PI. Mem at 6.

Design also clains that Jefferson violates the
Settlenent when it charges these lot care fees directly to the
nmonunent deal er rather than to the purchaser of the nenori al
The agreenent that Jefferson requires of all independent nonunent
deal ers states, "[t]he Independent Seller/Installer agrees to
remt to Jefferson the anounts published for Endowrent Care,
Additional Menorial and Lot Care,... and | ayout and inspection on
or before the day of installation.™ Pl. Ex. 12 1 6. There is no
doubt that this requires paynent fromthe dealer. The Settl enent
allows these fees to be charged to the cenetery's "custoners."”
Settlenment T 6(b)(7)-(8). "Custonmer"™ is not a defined termin
the Settlenent, but we think it nost reasonable to read it as

referring to the | ot purchasers, not to the independent nonunent

deal ers.

Design is correct that a cenetery may not "[c] harge the
Deal er for fees of any nature . . . except as specifically
provided in [the Settlenment]."” Settlenment q 7(i). Because the

Settlenent only allows the |ot care fees to be charged to

°®1t is also far fromobvious that the Settlenment
requires that the dealer or the custoner receive any val ue or
consideration for a particular fee, so long as the fee is one of
those the Settlenent authorizes.



"customers,” we find that the Settlenent allows a dealer to
require Jefferson to charge that fee directly to the |ot
purchaser. W note, however, that such a requirenment is unlikely
to have any pro-conpetitive effect.

Because the deal ers pass any fees the cenetery charges
them through to the nonunent purchasers, H T. at 16:5-20, there
is no direct cost to the dealer for the lot care fees. A
requi renment that Jefferson charge the lot care fees directly to
the | ot purchaser would require a custonmer who purchased a
nmonunment from an outside dealer to pay both Jefferson and the
nonunent deal er for nonunent installation. Since a custonmer who
purchased a nmonunent directly fromJefferson would only need to
pay Jefferson, such a requirenent would seemto discourage the
use of outside nonunment deal ers.

Further, since Jefferson will not allow an outside
dealer to install a nonunent when the | ot owner owes noney to the
cenetery, Pl. Ex. 12, § 5(f), such an arrangenent could put the
nmonunment dealer in the awkward position of having to act as a
debt collector for Jefferson in order to conplete its
installation. Nevertheless, should Design (or any other dealer
who is a nenber of the settling class) wish to require Jefferson
to charge the ot care fees directly to the | ot purchasers, it

may do so.

Layout and | nspecti on Fee

Design's second allegation is that Jefferson's | ayout

and i nspection fee exceeds what the Settlenent authorizes. The



Settlenent allows a cenetery to charge "a fee based on its actua
costs and overhead in accordance with general accounting
principles, including a reasonable profit, to | ay-out where

| ayouts are perfornmed, and to inspect the work product of Dealers
of menorial foundation and installation services." Settlenent
7(g). The actual costs are defined to include "the hourly
conpensation, including fringe benefits, of those enpl oyees whose
normal duties include |ay-out and inspection of nenorials
installed by Dealers.” [|d.

The Settl enment does not provide a precise calculation
for the fee. W find that the phrase "reasonable profit" is
sufficiently elastic to account for considerable variation in the
actual nethod of setting the price. Wuat is required, however,

is that the price not be arbitrarily set but bear sone

relationship to the cenetery's actual cost.
The di spute under this sane Settlenment between Art

Monunment and Montefiore Cenetery (" Montefiore") is instructive in

our construction of paragraph 7(g). See PI. Ex. 7. In that
case, we calculated that the relevant cost to performthe service
was $39.38. |d. at 141. For a nunber of years, Montefiore had
charged a | ayout and inspection fee of $60.00, which is the
approximate result of adding to that cost a 22% overhead and a
25% profit. Wien Montefiore tried, w thout explanation, to raise
the fee to $330.00, Art Mnunent sought a prelimnary injunction.
We found that no interpretation of paragraph 7(g) could justify
chargi ng $330.00 for a service that cost Mntefiore | ess than

$40.00 to performand granted the injunction.



Here there are two aspects to Design's challenge to
Jefferson's $120.00 fee. The first is Design's claimthat
Jefferson's costs are exaggerated. Jefferson's costs are based
on a series of detailed tinme studies, which it has included in
the record as its exhibits 8-10.7 Jefferson's calculation of the
time spent on each installation was based on a docunent entitled
"Conmponents for the Layout & Inspection of G ave Markers." The
cenetery has attached a copy of this docunent to each year's cost
spreadsheet in exhibit 10.

Al t hough the actual |ayouts are perforned by the
cemetery foreman, ® Jefferson's cost anal ysis includes between
twenty-one and twenty-four mnutes of tasks that adm nistrative
staff in the cenetery office perform This work includes

reviewing the files to make sure that the custoner has no

"1t its post-hearing menorandum Design challenges the
validity of these tine studies. The only evidence it offered
that these tine studies were inaccurate, however, was the
deposition testinmony of Gegory Havrilla. He was asked, based on
hi s experience managi ng a cenetery, how |l ong he believed a | ayout
and i nspection should take. He responded that it required no
nmore than fifteen mnutes. See HT 17:6-18:10. Because
Havrilla's testinony was general and not based on a detailed
under st andi ng of Jefferson's |ayout and inspection process, we
are disinclined to weigh it heavily. Further, even if a | ayout
and inspection could be done in less tine, the Settl enment does
not require ceneteries to do a mninmal inspection. Except as we
address bel ow, Design offered no evidence that the tine studies
overestimate the time Jefferson actually spends doing | ayout and
i nspection. Since the Settlenent allows ceneteries to base their
fee on actual cost, even if Jefferson actually does a nore
t horough inspection than Havrilla thinks is necessary, the
Settlenment entitles it to charge a fee based on the tinme it
actually spends. Therefore, except as nodified below, we wll
accept their studies as accurate.

8 For nearly all of the time at issue, this was Janes
Opfer. Opfer testified in detail at the hearing about
Jefferson's | ayout and inspection process.
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outstanding bills and that there is no confusion about which
grave site the nmonunent is to be installed on, as well as
providing the foreman with the proper docunentation for the

| ayout process. Jefferson contends that these activities are an
integral part of the |ayout and inspection process. Def. Mem at
3-5. Paragraph 7(g), however, limts costs to "enpl oyees whose
normal duties include |ay-out and inspection of nenorials.”

Al t hough they participate in the process, admnistrative staff
cannot fairly be characterized as |aying out or inspecting
menorials. Indeed, Jefferson's own tine studies refer to those
tasks as "Pre Layout work" and "Post |ayout work," Def. Ex. 10,

| ocutions that clearly separate those activities fromthe |ayout
itself. W find, therefore, that the adm nistrative activities
are not fairly included in Jefferson's cost for |ayout and

i nspecti on.

Next, Jefferson's tinme analysis is based on the
assunption that the layout will be done a day before the deal er
arrives to install the nonunent. This requires a separate trip
to the site as well as a return trip to renove the |ayout pins if
the installation is cancelled. See Def. Ex. 10, notes 6-8.

Opfer testified, however, that he usually does the |ayout while
the dealer is at the cenetery and after he takes the installers
to the grave site. HI at 142:4-11. That nmeans that Jefferson's
mnimumtinmes are overstated by at |east the six mnutes spent
traveling to and fromthe grave site to performthe |ayout since,
in a mniml case, the layout will be done on the sane trip as

reviewing the installation with the deal er
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Further, since nost of the |layouts are done after the
deal er has arrived to install the nonunent, the effects of |ast
m nute cancell ations are overstated. The Jefferson cost analysis
estimates that 15% of installations will be cancelled due to
weat her and 10% wi || be voluntarily cancelled by the dealer. ®
The cost anal ysis assunes that for each of these soneone nust
renove the pins and then performthe | ayout again once the
installation is rescheduled. Since Opfer testified that the
"normal " case was that he did the [ayout after the dealer
arrived, we nust assune that nore than half of those
cancel | ati ons produce no additional work for M. Opfer.

Jefferson's cost cal culations also include an all owance
for mleage. The Settlenent is very clear that cost includes
only "hourly conpensation, including fringe benefits" of
enpl oyees who perform |l ayouts. No allowance is nade for
addi ti onal expenses such as m | eage or equi pnent.

Based on the nodifications to Jefferson's tine studies
descri bed above, the cost average Jefferson cal cul ated based on

10

its 2005 marker installations, and the cenetery's 2004 enpl oyee

° Although these percentages seem hi gh, Design offered
no evidence to challenge them and so we accept them as accurate.

“ This is the last of the spreadsheets Jefferson
provided in its exhibit 10.
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1

cost analysis, ' we conclude that Jefferson's allowabl e actua

cost for layout and inspection averages $34.54 per narker. *?

The second part of Design's claimis that Jefferson's
mar kup fromits actual cost is excessive. The Settl enent
requires only that the layout and inspection fee be "based on"
the cenetery's actual cost, overhead, and reasonable profit.

Al t hough actual cost is defined, overhead®® and reasonable profit
are not.

As the novant, Design bears the burden of proving that
Jefferson's fee does not conply with the Settlenment. Their
attenpt to shoulder this burden was based primarily on Howard J.
Gordon's expert report and testinony. Based on Jefferson's tax
returns from 1999, 2000, and 2001, Gordon cal cul ated Jefferson's
aver age overhead as 29.6% of gross sal es.

"I'n general, overhead 'may be said to include broadly

t he conti nuous expenses of the business, irrespective of the

outlay on a particular contract.'" Vitex Mg. Corp. v. Caribtex

1 Jefferson did not provide a 2005 enpl oyee cost
anal ysi s.

12 Because, in its spreadsheets, Jefferson includes
markup in its calculation of cost, we cannot produce a precise
figure with which to conpare this. W estimte, however, that
Jefferson's cal cul ation of actual cost would result in a figure
of about $46. 00.

¥ Al though the wording is somewhat ambi guous,
referring only to "general accounting principles,” it appears
that the Settlenent requires overhead to be calculated in
accordance with generally accepted accounting principles (GAAP)
W received no testinony as to what GAAP requires for overhead
calculation and -- as we discuss in detail below-- the only
cal culation we did receive for overhead, that of Howard J.
Gordon, is flawed.
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Corp., 377 F.2d 795, 798 (3d Cr. 1967) (quoting Grand Trunk

WRR Co. v. HW Nelson Co., 116 F.2d 823, 839 (6th Cr

1941)). In a simlar vein, Black's Law Dictionary (6th ed.)

defines overhead as "[a]ny cost not specifically or directly
associated with the production of identifiable goods and
services." The purpose of an overhead factor in pricing, then,
is to allow a conpany to recoup across its entire business any
costs that are not fairly attributable to a particular sale.
Gordon cal cul ated Jefferson's overhead by sunm ng
certain line itenms fromJefferson's tax returns. Neither his
report nor his testinony offers specific rationales for the |ines
he selected or those he did not. There are several costs that
woul d seemto neet the definitions above, however, that Gordon's
analysis omts. Gordon's calculation did not, for exanple,
i nclude in overhead any enpl oyee benefits or any salary all owance
for clerical staff. Design has argued, and we have agreed above,
t hat expenses for clerical staff should not be included in actual
cost. |If these enployees do not represent actual cost for
pur poses of |ayout and inspection, however, they nust be
overhead. Cf. Vitex, 116 F.2d at 839 (specifically including
"clerical salaries" in the definition of overhead). |If the cost
of those enpl oyees cannot be recouped through specific fees based
on their tinme, it nmust be recouped as overhead across the entire

business. ' Simlarly, the cost of benefits Jefferson provides

“ Simlarly, the percentage of James Opfer's tine that
is not spent on services for which Jefferson is paid by its
custoners (his tinme spent supervising other enployees or

(continued...)
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its officers and clerical enployees should be included in
overhead, but are left out of Gordon's cal cul ation.

Wiile the tax returns al one do not provi de enough
information to determ ne with any precision what the overhead
rate would be if these itens were included, it appears that
Gordon' s cal cul ati on underesti mates overhead by as much as one-
third. '

Usi ng the same tax returns, Gordon cal cul ated
Jefferson's average net profit as 5.2% of gross sales.

Havi ng cal cul ated the overhead and profit figures,
Gordon sinply nmultiplied the actual cost figure by the overhead
of 29.6% and the profit of 5.2% and added those anounts to the
cost. Because both the overhead and profit figures were

expressed as percentages of gross sales, however, multiplying the

actual costs by those figures produces a nunber that has no

meani ng for our purposes. *°

To use a sinplistic exanple, take a
busi ness that has gross sales of $100. |If the cost of the goods
sold is $50, overhead is $25, and profit is $25, then that would

result in a 25% overhead and a 25% profit when expressed as a

(... continued)
perform ng general maintenance on the grounds, for exanple) is
also fairly consi dered over head.

> Because we find that -- regardl ess of how Gordon
cal cul ated the overhead percentage -- his application of that
percentage renders his overall report al nost neaningl ess, we need
not concern ourselves with reaching a precisely correct value for
Jefferson's overhead.

* Wwhile we approved a similar calculation in
Montefiore, it appears that either the overhead and profit were
cal cul ated by some different method in that case or Montefiore
did not challenge the validity of the cal cul ation.
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percentage of gross sales. |If we then cal cul ated overhead as
Gordon did, we would nultiply the $50 cost by the 25% over head
and conclude that the conpany's overhead was only $12.50, half of
the true value. As Jefferson points out in its brief,
calculating its prices by such a nethod would soon drive it out
of business. Def. Br. at 11. Because they are so obviously

fl awed, we cannot afford Gordon's cal cul ati ons any wei ght in our
anal ysi s.

In the absence of Gordon's testinony, we are left wth
no basis for concluding that Jefferson's fee results in an
unreasonable profit. Harry Neel, the President and CEO of
Jefferson, testified that the conpany's nmarkup on markers was
over three times. HT at 109:17-19. Even operating fromthe
reduced cost we cal cul ated above, a layout and inspection fee of
$120 represents a multiple of 3.47 tinmes cost, apparently
consistent with Jefferson's general pricing strategy. ! On this
record, we are unable to say that Design has carried its burden

of denonstrating that this violates the Settlement. ®

Use of Equi pnent

1t is of very linmted relevance that Havrilla

testified that Design uses a markup of between two and three
times. See HT at 30:12-19. Jefferson is under no obligation to
use the sane markup as its conpetitors. So long as its markup on
the | ayout and inspection fee is not grossly different fromits
mar kup on the other goods and services it sells, we cannot say
that Jefferson's actions are anti-conpetitive or contrary to the
terms of the Settlenent.

' The situation here is a far cry fromthat in
Mont efi ore where the cenetery sought to charge a fee that was
nore than eight tinmes its actual cost.
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Design's third claimis that Jefferson inpermssibly
bars nmonunent deal ers from using equipnment simlar to that which
Jefferson itself uses to install markers. \Wen Jefferson
perforns installations itself, it uses a small, notorized vehicle
to carry the marker fromthe roadway to the grave site. HI at
151: 21-25. There was conflicting testinony at the hearing about
whet her Jefferson would all ow i ndependent dealers to use a
simlar machine for installations. Janes Opfer testified that
Jefferson would "absolutely not" permt an outside supplier to
come in wth simlar machinery. HI at 152:6. Harry Neel
testified that Jefferson "ha[s] allowed and wll allow any marker
deal er that has conparable |ight weight equipnent to use it on
our turf." HT at 92:14-16.

Jefferson's installation agreenent with i ndependent
deal ers requires each dealer to certify that it "will not drive
any notor vehicles (trucks, cars, pickups, etc.) on the turf,
si dewal ks or any area not designated and paved as a roadway."

Pl. Ex. 12 7 5(b). Design believes that this restriction covers
a vehicle such as the one that Jefferson uses. See HT at 12:17-
23.

W read the installation agreenent as restricting
deal ers such as Design fromusing equipnent |ike that Jefferson
uses. The equipnent at issue is clearly a notor vehicle, and a
deal er subject to that agreenment woul d reasonably believe that it
was not permtted to drive such a vehicle over the turf. Even

t hough Neel testified that he has nmade exceptions for dealers in
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the past and would do so in the future, the agreenent places a
clear restriction on the activities of independent deal ers.

That still |eaves the question, however, of whether
such a restriction violates the Settlenent. There can be no
doubt that the intent of the Settlenent was to all ow i ndependent
dealers to conpete on equal terns with the ceneteries in the sale
of monunments. The terns of the Settlenent are quite specific,
however, and were clearly negotiated with considerable care.
Even though Jefferson's restriction on the use of notorized
equi pment prevents Design fromconpeting wth Jefferson on equa
terns, "we nmust not strain the decree's precise terns or inpose
other terns in an attenpt to reconcile the decree with our own

conception of its purpose." Harris v. Gty of Philadel phia, 137

F.3d 209, 212 (3d Cir. 1998) (citing United States v. Arnour &

Co., 402 U. S. 673, 681-82 (1971)). "A court should not |ater
nodi fy the decree by interposing terns not agreed to by the
parties or not included in the | anguage of the decree.” 1d.
Design identifies two paragraphs in the Settl enent
that, it contends, prohibit Jefferson's vehicle restriction.
Par agraph 7(b) states that a cenetery nmay not bar a dealer "from
perform ng work necessary for the installation of the nenorial."”
Al t hough a notorized cart such as that Jefferson uses woul d be
hel pful to Design in installing nonunents, it is not "necessary,"
whi ch neans "[i]ndi spensable, requisite, essential, needful; that

cannot be done without." 10 Oxford English Dictionary 276 (2d
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ed. 1989).' Design has successfully installed well over 200
mar kers at Jefferson wi thout the use of such a vehicle. See Pl .
Ex. 20, sch. 5.

Desi gn al so contends that paragraph 7(d) bars Jefferson
frominposing this restriction on deal ers. Paragraph 7(d) says
that a cenetery may not "[s]chedule installations by Dealers in a
manner which is nore stringent or burdensone than the manner in
which installations are schedul ed for performance by the cenetery

itself." But there is no contention here that the scheduling of

installations is burdensone. Were Jefferson to allow dealers to
install nonunments only after 4:00 or to prohibit themfrom
performng nultiple installations on the sane day, those
restrictions mght inplicate paragraph 7(d). Because the
restriction Design challenges is unrelated to scheduling,
however, paragraph 7(d) is inapplicable.

Design can identify no termof the Settl enent that
Jefferson has violated by refusing to allow Design to use a
smal |, notorized vehicle for installations. Their claimnust,
therefore, fail despite the fact that such a restriction
unarguably gives Jefferson an advantage over the independent

nmonunent deal ers.

Bundling of Prices

' The OED notes that, in the sixteenth and early
seventeenth centuries, the use of necessary "freqg[uently]
approach[es] the sense of '"useful' w thout being absolutely
i ndi spensable.” 1d. Although |awers are adnmttedly prone to
archai ¢ usage, we do not think it appropriate to read the
Settlenment as though it had been witten during the reign of
Eli zabeth | rather than Elizabeth 11
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Design's final substantive allegation is that Jefferson
has inmperm ssibly bundled its prices to custoners, concealing
some of the costs and making it inpossible for custoners to
conpare Jefferson's prices with those of the independent deal ers.
Paragraph 7(j) prohibits a cemetery from maki ng pre-need?® sal es
of menorials "w thout each itemor service being priced
separately.” Neel hinself testified that the |ayout and
i nspection fee is built into Jefferson's total installation fee.
HT at 98:1-7. Jefferson's invoices confirmthat this fee is not
separately listed. See Def. Ex. 6.

Al t hough the Settl enment does not define "item or
service", we find that this paragraph requires that invoices from
the cenetery nust at |east enunerate those fees that the cenetery
charges to independent dealers or to the dealers' custoners. In
t he case of Jefferson, that would include both endowrent care
fees and the layout and inspection fee. Al the invoices from
Jefferson that have been introduced into evidence, see id., |ist
t he endownent care fees, but none lists the |layout and inspection
fee. We find that Jefferson's failure to list the | ayout and
i nspection fee as a conponent of the installation price violates

paragraph 7(j) of the Settlenent. ?

2 This euphemismrefers to sales to a |living customner
for their own use as opposed to sales to the famly of soneone
who has al ready di ed.

?! Design also contends that the fact that the invoice
lists the endowrent care and installation fees as conponents of
the price of the marker rather than as separate line itens
represents a separate violation of 7(j). The Settlenent requires
that each itemor service be "priced separately.” W find that,

(continued...)
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Because Design does not claimany damages fromthis
violation, we wll sinply require Jefferson to bring its invoices
into conpliance with the terns of the Settlenent within ninety

days of this Oder.

Cont enpt

Design asks us to find Jefferson in contenpt for its
violation of the Settlenent. 18 U S.C. 8§ 401(3) allows us, at
our discretion, to hold a litigant (or, for that matter, a non-
party) in contenpt for disobedience of a |lawmful order of the
court. Even though a consent decree is an agreenment of the
parties, because a court adopts it and incorporates it into a
judgnent, a court may use its contenpt powers to enforce it.

Interdynam cs, Inc. v. Firma WIf, 653 F.2d 93, 97 (3d Cir.

1981); Delaware Valley Citizens' Council for Clean Air v.

Pennsyl vani a, 533 F. Supp. 869, 880 (E.D. Pa. 1982).

Al t hough we may hold a party in civil contenpt w thout

a finding that it acted willfully, see id. (citing NLRB v. Loca

282, Int'l Bhd. of Teansters, 428 F.2d 994, 1001 (2d G r. 1970)),

t he purpose of civil contenpt is purely remedial rather than

punitive, see MacNeil v. United States, 236 F.2d 149, 154 (1st

Cir. 1956); United States v. Int'l Union, United Mne Wrkers of

Am , 190 F.2d 865, 873 (D.C. Cr. 1951). Because Design has

provi ded no evidence that it suffered any harmas a result of the

Z(...continued)
so long as the cenetery inforns the custonmer of the anount of
each of the included fees, that is sufficient to conply with the
Settl ement.
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m nor violations we found®® and because we have no reason to
expect that anything nore than our Order today will be required
to ensure Jefferson's conpliance going forward, we decline to

find Jefferson in contenpt.

Att orneys' Fees

Design's claimfor attorneys' fees is predicated on a
finding of contenpt. Because we decline to find Jefferson in
contenpt and Design has presented us with no other basis for a
fee award, we nust also decline Design's invitation to require
Jefferson to pay its fees. W also note that it is Design, not
Jefferson, that allowed this proceeding to drag on for nore than
six years before coming to resolution.® W find that the
requi rement that Jefferson bear its own fees (as well as the
continuing threat of |egal sanction) over that period is a
sufficient deterrent, given the technical nature of the

vi ol ati ons we have found.

2 Indeed it is difficult to see how either of
Jefferson's violations could have harnmed Design. The care fees
Jefferson charged were passed through to Design's custoners and,
even taking into account the |layout and inspection fee,
Jefferson's installation costs are significantly higher than
Design's. HI at 99:9-109.

2> Though we nost assuredly cast no stone at Design's
i ndef ati gabl e and abl e counsel, as Jefferson's counsel well put

it tous last fall, he was "operating under the assunption that
this matter would not be tried and that Plaintiff was no | onger
interested in pursing the matter.” Ltr. fromBrian T. Mist to

Judge Stewart Dal zell (Oct. 18, 2006). Perhaps the answer to
this nystery lay with the manual |y kept docket that existed when
Design's notion was filed in Septenber of 2000. As the first ECF
entry in this matter was entered on April 3, 2003, it is easy to
i magi ne how grem ins could have kept Design's notion from counsel
and the presiding judge for so | ong.
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Puni ti ve Damages

Design clainms that we should i npose punitive damages.
For the sane reasons that we have declined to find Jefferson in

contenpt, we decline to inpose punitive danages.

BY THE COURT:

/sl Stewart Dal zell, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MONUMVENT BUI LDERS OF ) G VIL ACTI ON
PENNSYLVANI A, | NC. )
V.
AMERI CAN CEMETERY ASSCC. et al . : NO. 84-3014

ORDER

AND NOW this 24th day of My, 2007, upon consideration
of plaintiff Mnunment Buil ders of Pennsylvania's notion to conpel
conpliance with consent decree by defendant Jefferson Menori al
Park (docket entry # 336), the response of Jefferson Menoria
Park, and the parties' post-hearing briefs (docket entries (docket
entries 414 & 415) as well as the testinony presented at the
hearing held on February 27, 2007, and upon the findings of fact
and conclusions of law articulated in the acconpanyi ng Menorandum
of Law, it is hereby ORDERED t hat:

1. Plaintiff's notion is GRANTED IN PART only as
descri bed bel ow

2. On request of any settling nmenber of the plaintiff
cl ass, Jefferson shall CHARGE the perm ssi bl e endowrent care fees
directly to the I ot purchaser rather than to the nonunent dealer;

3. Wthin ninety days of this Oder, Jefferson
Menorial Park shall MODIFY its invoice formso that the anount of
al Il nonunment endownrent care fees and the |ayout and inspection fee
are clearly identified as part of the sale price of each nmonunent;
and

4, In all other respects, plaintiff's notion is
DENI ED.

BY THE COURT:

[s/ Stewart Dal zell, J.







