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MEMORANDUM
EDUARDO C. ROBRENO, J. MAY 23, 2007

Plaintiff has repeatedly failed to produce discovery to
Def endant and to conply with this Court’s order to do so. As a
result, Defendant is unable to defend itself in this suit.
Having afforded Plaintiff an opportunity to explain this failure,
and under the authority of Federal Rule of Civil Procedure 37,
the Court will grant Defendant’s notion to dismiss Plaintiff’s

conpl aint as sanctions (doc. no. 46).

BACKGROUND

On July 27, 2005, Plaintiff Neyenbo M kanda, proceeding pro
se, brought suit agai nst Defendant South African Airways (SAA)
for injuries sustained in connection with a flight from

Phi | adel phia to Lusaka, Zanbia (via New York, Senegal, and South



Africa). He alleges three counts®: (1) after the aircraft was
sprayed with a chem cal substance (disinsection) torid it of
potentially harnful insects, Plaintiff suffered an allergic
reaction, (2) he did not receive the proper nedical treatnent
from SAA staff followng that allergic reaction, and (3) SAA
wilfully lost his baggage.

On August 15, 2006, the Court granted in part SAA' s notion
for summary judgnent; the Warsaw Convention prevents Plaintiff
fromrecovering for SAA's spraying of the chem cal disinsection
(doc. no. 23). However, Plaintiff was allowed to proceed on
Counts Il and I11.

According to the Court’s pretrial scheduling order,

di scovery was due by Novenber 15, 2006 (doc. no. 22). On
Novenber 13, 2006, SAA filed a notion to conpel (doc. no. 28).
Prior to that date, Plaintiff had failed to provide (1) his
initial self-executing disclosures, (2) responses to SAA s first
set of interrogatories, (3) responses to SAA s first request for
production of docunments, or (4) responses to SAA's first request
for adm ssions. At Plaintiff’s Novenber 7, 2006, deposition,? he

failed to produce the required docunentation; as such, defense

! The conpl ai nt does not contain “counts” per se, but, after
hearings with Plaintiffs, the Court was able to discern three
separate all egati ons.

2 Gven the volatility of the case, the Court instructed
Plaintiff to be deposed in the courthouse so that Magistrate
Judge Rueter could nonitor the deposition (doc. no. 26).

2



counsel could not depose Plaintiff wth respect to the all eged
docunents. (Plaintiff filed initial disclosures on Novenber 14,
2006, and Decenber 1, 2006.)

SAA schedul ed an i ndependent nedi cal exam nation (IM) for
Plaintiff. SAA provided Plaintiff with a nonth’s notice of the
| ME, and provided himwith a rem nder the day before the | ME was
schedul ed to take place. Plaintiff failed to appear for the | M
At oral argunment, Plaintiff first represented to the Court that
he never received the notice; after questioning by the Court, he
changed his story and said that while he had received notice, he
did not feel confortable submtting to a nedical exam nation
Trans. of 12/1/06 Hrg. at 21-22. The Court rem nded Plaintiff
that, in order to prevail on his claimthat SAA's inaction on the
pl ane worsened his nedical condition, Plaintiff would have to
provi de evidence regarding his nedical condition and that SAA was
entitled to collect its own evidence regarding his nedical
condition. Trans. of 12/1/06 Hrg. at 24.

As of the Decenber 1, 2006, hearing, Plaintiff had not
produced any of the discovery docunents or answers that were
requested of him The Court instructed Plaintiff that w thout
docunentation of his illness and other records to support his
claim his case would have no nerit. Plaintiff told the Court
that he was “able to obtain sonme nedical papers.” Trans. of

12/1/06 Hg. at 12. He neverthel ess asked the Court for an



extensi on of 90 days to conplete discovery, which the Court
granted. The Court stated: “So, if he wants 90 days [to provide
answers to Defendant’s discovery requests], it seens to ne that
it is a fair request under these circunstances. But | wll say
this to M. Mkanda: This will be the |last 90 days, | nean, short
of sonme extraordinary circunstances that | can't even imagine.”
Trans. of 12/1/06 Hrg. at 11. The Court stayed all other

di scovery until Plaintiff responded to SAA's interrogatories and
requests for production of docunents (doc. no. 39).

The “nedi cal papers” that Plaintiff told the Court he had
al ready obtai ned were never produced; nor was any other
docunentation. In fact, to date, Plaintiff has not produced
di scovery to SAA or conplied with the Court’s order to produce
docunent ation regarding his nedical condition and his | ost
baggage. The Court warned Plaintiff that his clainms could not
proceed without his producing the rel evant docunentation. Trans.
of 12/1/06 Hrg. at 24.

On March 16, 2007, two weeks after Plaintiff’s deadline for
conplying with the Court’s Decenber 1, 2006, discovery-related
order, SAA filed the present notion for sanctions (doc. no. 46).
Plaintiff never responded to the notion.

On April 12, 2007, the Court issued a rule to show cause why
Plaintiff’s case should not be dismssed. On April 30, 2007,

Plaintiff answered the rule to show cause (doc. no. 49). His



t wo- page statenent asserted his “right to due process under the
Constitution of the United States” and that “[t]his case shoul d
be adjudicated on the nerit: due process, rather than on a
technicality.” He also argued that SAA is not likely to succeed
on the merits. Finally, he requested the Court “to issue an
order directing both parties to direct witten responses and to
produce requested docunents and/or adm ssions as is just and
proper.” Nowhere in the docunent does Plaintiff explain why he
has yet to provide the docunentation ordered by the Court to be
pr oduced.

In short, Plaintiff has not answered SAA s discovery
requests, produced the materials necessary to sustain his clains,
conplied with the Court’s order, or even explained his failure to
do so. At this stage of the litigation, Defendant does not

possess the necessary materials to defend itself.

1. DI SCUSSI ON

A. Standard for Dismssal Under Rule 37

The Court’s power to dism ss an action as sanctions for the
plaintiff's failure to conply with the Court’s orders and refusa
to respond to the defendant’s discovery requests is found in
Federal Rule of G vil Procedure 37:

If a party . . . fails to obey an order to provide or

permt discovery, . . . or if a party fails to obey an

order entered under Rule 26(f), the court in which the
action is pending may make such orders in regard to the
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failure as are just, and anong others the follow ng .
[a]n order striking out pleadings or parts thereof,

or staying further proceedings until the order is

obeyed, or dism ssing the action or proceeding or any

part thereof, or rendering a judgnent by default

agai nst the di sobedient party .

Fed. R Cv. P. 37(b)(2)(C. The Third Grcuit has instructed
that a district court is to weigh the following factors in
determ ning whether to dism ss an action as sancti ons:

(1) the extent of the party’s personal responsibility;
(2) the prejudice to the adversary caused by the
failure to neet scheduling orders and respond to

di scovery; (3) a history of dilatoriness; (4) whether

t he conduct of the party or the attorney was willful or
in bad faith; (5) the effectiveness of sanctions other
than di sm ssal, which entails an anal ysis of
alternative sanctions; and (6) the neritoriousness of

t he claimor defense.

Poulis v. State FarmFire & Cas. Co., 747 F.2d 863, 868 (3d Cr

1984) (enphases omitted). The Court is mndful that dismssal of

a case i s an “extrene” sanction. Nat'| Hockey League v. Metro.

Hockey Cub, Inc., 427 U S. 639, 643 (1976).

B. Application of the Standard

Al six factors enunerated by the Third G rcuit counsel in
favor of dism ssing Plaintiff’s case.

One, Plaintiff is personally responsible for his failure; he
is proceeding pro se and cannot lay the blame for his inactions
on another party. Two, SAA has been noticeably prejudiced: due
to Plaintiff’s inactions, it cannot defend itself. Mreover, it

has been prejudiced by having to pay for the | ME that never took

6



pl ace and having to continue to pay for attorney’'s fees for the
case. Three, Plaintiff has a history of dilatoriness, having
failed to ever provide the requested docunentati on or answer any
of SAA's discovery requests. Four, Plaintiff’s conduct was
wWillful and in bad faith. As Plaintiff’'s msstatenents to the
Court at the Decenber 1, 2006, hearing concerning his failure to
appear at the nedical exam nation suggest, Plaintiff has not been
entirely forthcomng with the Court. Mreover, although
encouraged to do so by the rule to show cause, Plaintiff has not
of fered an explanation for his failure to abide by the Court’s
order to produce the requested discovery. Five, the other
obvi ous sanction here--precluding Plaintiff fromintroducing
evidence to support his clains--leads to the sane result: his
claims would fail on the nerits. Six, in the Court’s opinion,
Plaintiff’s clainms have no nerit in the first place. According
to SAA, after Plaintiff’'s adverse reaction to the disinsection
spray, SAA staff provided himw th oxygen and took himto a
clinic at the airport. For his part, Plaintiff has yet to
provi de any support for his claimthat SAA was negligent.
Finally, Plaintiff has not provided any evi dence that SAA
“Wwllfully” lost his |uggage.

In short, although Plaintiff begs the Court to adjudicate

the case on the nerits, there are no nerits to his case.



1. CONCLUSION

Plaintiff’s blatant disregard for the discovery process and
this Court’s order dictates that his clainms be dismssed with
prejudice. That Plaintiff is proceeding pro se neans only that
the Court affords himleeway in his filings and dealings with the
Court; it does not nmean that he is allowed to disregard the rules
of the Court or to twist themto his advantage.

An appropriate Order follows.
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ORDER
AND NOW this 23d day of My, 2007, for the reasons stated
in the acconpanyi ng Menorandum it i s hereby ORDERED t hat
Def endant’ s notion for sanctions (doc. no. 46) is GRANTED.
Plaintiff’s case is DI SM SSED W TH PREJUDI CE.
| T I'S FURTHER ORDERED that the Cerk of Court shall mark

this case CLOSED.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




