IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

United States of Anerica, : CIVIL ACTI ON
05-cv-823
96-cr-407-1

V.

Byron Mtchell

MEMORANDUM AND ORDER
Joyner, J. May 21, 2007

Presently before the Court is Byron Mtchell’s

(“Petitioner” or “Mtchell”) Mtion for Habeas Corpus pursuant to

28 U.S.C. § 2255 (“Section 2255") (Doc. No. 202), and the
Government’s Qpposition (Doc. No. 204). For the reasons bel ow,
the Court DENIES Mtchell’s notion.
| . Background?!

A. Introduction

On February 7, 2000, a jury in the Eastern District of
Pennsyl vani a convicted Mtchell of one substantive count of Hobbs
Act robbery and one count of conspiracy to commt Hobbs Act
robbery, both in violation of 18 U S.C. § 1951; and one count of

use or carrying of a firearmduring a crinme of violence, in

1 The Court forewarns the reader that this background section is
of a somewhat abbreviated nature. This is so, despite the case’s
undeni ably rich and interesting history, because nost of it is sinply
not relevant to the narrow i ssues raised by Mtchell’s current
petition for habeas corpus. For an exhaustive sunmary of this case,
the interested reader is directed to the Third Circuit’s opinion
affirmng his February 2000 conviction. See United States v. Mtchell,
365 F.3d 215, 219-233 (3d Cir. 2004) (Becker, J.).




violation of 18 U S.C. 8§ 924(c). After denying Mtchell’s post-
trial nmotion for a newtrial,2 this Court inposed a sentence of
288 nonths inprisonnent, three years of supervised rel ease,
restitution in the anount of $19, 100, and a special assessnent
fee of $150. The Third Circuit affirnmed the conviction, and the

Suprene Court subsequently denied the petition for certiorari.

See United States v. Mtchell, 365 F.3d 215 (Becker, J.), cert.
denied, 125 S. Ct. 446 (2004).

This was the second tinme the Governnment had tried
Mtchell for these offenses. The Third G rcuit had previously
concluded that this Court erred by admitting into evidence
i nadm ssi bl e hearsay® that was not subject to any of the
exceptions provided by Fed. R Evid. 803 during Mtchell’s first

trial in 1997. See United States v. Mtchell, 145 F.3d 572, 576-

79 (3d Cir. 1998) (Sloviter, J.). Because the other evidence

l[inking Mtchell to the alleged offenses was in its view of a

2 Mtchell noved for a newtrial pursuant to Fed. R Civ. P. 33
claimng that the Government violated its obligations under Brady v.
Maryl and, 373 U.S. 83 (1963), by failing to disclose a solicitation
for fingerprint validation studies. The Court denied his notion and
this ruling was affirnmed on appeal. See United States v. Mtchell, 199
F. Supp. 2d 262 (E.D. Pa. 2002), aff’d, 365 F.3d at 254-57.

8 This inadnmissible hearsay was in the formof an anonynous note

left in one of the cars involved in the robbery identifying that the
robbers had switched to a light green car with |icense plate ZPJ-254.
See Mtchell, 365 F.3d at 220. There was no testinony about this note
or its contents at the second trial.
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limted nature, the Court of Appeals concluded that this error
was not harm ess, vacated his conviction, and remanded for a new
trial. See id. at 579-80.

Mtchell now contends, based primarily on statenents
taken from Judge Becker’s opinion for the Third Grcuit in the
second appeal, that his trial counsel* were ineffective for
failing to call certain experts who would testify as to the
reliability (or lack thereof) of fingerprint identification. See

Motion for Habeas Corpus (“Petition”) at 5. He therefore asks

this Court to vacate his conviction and grant hima new trial.
B. The Offense®

On the norning of Septenber 12, 1991, “two nmen with
handguns robbed an arnored car enpl oyee of approximately $20, 000
as he entered a check cashing agency at 29th Street and Grard
Avenue in North Philadel phia.” Mtchell, 365 F.3d at 220. The
robbers then fled in a beige car driven by a third person while

si mul t aneously engaging in gunfire with the arnored truck

4 Mtchell was represented by Leigh Skipper, Esq. and Robert
Epstein, Esqg. during the second trial. Both of these attorneys were
and currently are enployed in the Federal Defender Ofice of the
Def ender Associ ati on of Phil adel phi a.

> The Court draws this summary primarily fromthe Third
Circuit’s second opinion in this case. See Mtchell, 365 F.3d at 220.
Wth the exception of direct quotations, the Court onits (for clarity)
citations in this section of the opinion.
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enpl oyees. The bei ge getaway car, which had been stol en
approxi mately an hour before the robbery, was found abandoned
about a mle fromthe agency.

The Governnent’s theory of the case was that WIlIliam
Robi nson (a/k/a “Bookie”) and Terrence Stewart (a/k/a “T") were
the robbers and that Mtchell acted as the getaway driver. There
was also a fourth participant, Kim Chester, “who knew of the
pl ans, hel ped case the robbery site,” and spent (at |east sone)
of the robbery’s proceeds. 1d. Because Robinson and Stewart died
before trial,® and Chester testified for the Government as an
uni ndi cted acconplice, Mtchell was tried alone both tines.

C. The Second Trial’

Before the start of the second trial, Mtchell filed a
notion to exclude the Governnent from presenting expert testinony
on the identification of latent fingerprints found on the gear
shift lever and driver’s side door of the beige getaway car. See
Doc. 99 (in 96-cr-407-01); Mtchell, 365 F.3d at 320. Hi's nmain

contention was that this evidence was i nadm ssi bl e under Fed. R

6 These gentlenmen had in fact died before Mtchell’s first trial

commenced in January 1997.
" Again, this sunmary follows primarily fromthe Third Grcuit’s
second opinion in this case. See Mtchell, 365 F.3d at 220-32.
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Evid. 702.%8 This Court thereafter held a hearing pursuant to

Daubert v. Merrell Dow Pharnaceuticals, Inc., 509 U S. 579 (1993)

(“Daubert”), to determ ne whether the Governnent’s (and
Mtchell’s) proposed experts’ testinony about fingerprint
identifications would be adm ssi bl e.

As part of its preparation for the Daubert hearing, the
Government had the FBI create a survey that was “sent out to the
princi pal |aw enforcenent agency of each of the fifty states,
plus the District of Colunbia, Canada’s Royal Canadi an Mounted
Police, and the United Kingdom s Scotland Yard.” Mtchell, 365
F.3d at 223. Anong the itens included in the survey (and nost

relevant to Mtchell’'s current petition) was a request to see if

8 Fed. R Evid. 702 governs the admissibility of expert
testinony. It provides that “scientific, technical, or other
speci al i zed know edge” is admi ssi bl e:

If . . . [it] will assist the trier of fact to
understand the evidence or to deternmne a fact in
issue, a witness qualified as an expert by

know edge, skill, experience, training, or
education, nay testify thereto in the formof an
opi nion or otherwise, if (1) the testinony is
based upon sufficient facts or data, (2) the
testinony is the product of reliable principles
and met hods, and (3) the witness has applied the
principles and nethods reliably to the facts of
t he case.

The Court notes that the current version of Fed. R Evid. 702
differs slightly fromthe one that was in effect at the tinme of
Mtchell’s second trial. For the purposes of this opinion, however,
any differences are inmmterial.



an identification could be nade between Mtchell’s fingerprints

and the two latent prints® found on the gear shift |ever and

® The Court believes that sone understanding of both the

processes and basic jargon associated with fingerprint identification
may be beneficial for the reader. And so what follows is a short
primer about fingerprints and the nethods of fingerprint
conparison/identification.

Crimnals don't usually leave behind full fingerprints on clean,
flat surfaces. Rather, the prints they | eave behind are typically
distorted (srmudged) or marred by artifacts (small anounts of dirt or
grease that appear to be part of the fingerprint). Fingerprint
experts refer to these types of prints as latent (“to lie hidden”)
because they are often not visible to the naked eye until “dusted.”
In contrast to latent prints is a “full” fingerprint, which is nade by
rolling the “full surface of the fingertip onto a fingerprint card or
el ectronic fingerprint capture device.” Mtchell, 365 F.3d at 221
These full fingerprints are referred to as “rolled” or “full-rolled”
prints. They archetypal full rolled print (as anyone familiar with
Law and Order knows) is the one taken during a police booking; it's
known as a “ten-print card.”

Fingerprints are nothing nore than an inpression of the friction
ridges on the fingertip (and paln) that result when oil is deposited
upon contact with a surface. A fingerprint identification (or match)
therefore involves conparing the latent print’s “pattern” of friction
ridges with that of a known full-rolled print (such as a ten-print
card). To properly make such a conparison requires an examiner to
compare several levels of detail within the friction ridges. See
id. at 221 (describing that friction ridges have three |evels of
detail: 1, 2, and 3). The FBI - the agency that nade the primary
identification in this case - uses a conparison process known as the
ACE-V nethod, which is an acronym for “analysis, conparison,

eval uation, and verification.” Reduced to layman's terns, the nethod
basical ly invol ves stepping through the various levels of friction
ridge detail to determ ne whether there is a match. |If an exani ner

concludes that there is one, it must be independently verified by
anot her examiner. See id. at 221-22 (detailing the ACE-V nethod).
Finally, there are two basic standards used at the eval uation
stage to deternmine if there is a match. Under the n-point system an
examner will confirma match if there are a sufficient nunber of
“points” found in comobn between the latent print and a known full
print. For exanple, an exam ner mght confirmthat he has a 10-point
match. This neans that there are 10 matchi ng characteristics (known
as “Glton points” - a Level 2 detail) between the latent print and
known full print. This system (i.e. requiring a m ni mum nunber of
mat chi ng points to confirma match) is used in a nunber of
jurisdictions both within and outside of the United States. See id. at
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driver’s side door of the beige getaway car.

The Daubert hearing took nearly five full days to
conplete in July 1999.% During the hearing, the Governnent
called six witnesses (plus one rebuttal witness), and Mtchell,

four.* Two nonths later, the Court ruled fromthe bench and

222 (citing 2 Paul C. Gannelli & Edward | mn nkelried, Scientific
Evi dence § 16-7(A) at 768 (3d ed. 1999) (quote onmitted)). The FB
does not subscribe to the n-point system but rather uses one that is

nore qualitative in nature (though still retaining sone quantitative
aspects). |Its systemfocuses on the conbination of both Level 3
detail (the highest) and Level 2 detail. Thus, the FBI may confirma
mat ch despite a paucity of Level 2 detail (e.g., corresponding Galton
points), so long as the Level 3 detail is of a very high quality. But
it may also confirma match without reference to Level 3 detail when
there is a high level of Level 2 detail. |In sum the FBI's system

does not rely upon an objective numerical standard (i.e. a nininum
nunber of Galton points) for nmaking a match

0 |ts enormity was certainly not |ost upon by the Third Circuit,
whi ch commented that it had resulted in “nearly one thousand pages of
testimony and a simlarly volum nous array of exhibits.” Mtchell, 365
F.3d at 222.

1 Mtchell presented testinony fromthree experts during the
Daubert hearing. These gentlenen were: Dr. David Stoney, who was
qualified as an expert in forensic science, particularly with respect
to the issue of fingerprint individuality; Professor Janes Starr, who
was qualified as an expert “in forensic science qualified to provide
an opinion as to whether latent fingerprint exami nation neets the
criteria of science;” and Dr. Sinmon Cole, who was qualified as an
expert in the “field of science and technol ogy studies with particul ar
expertise regarding the fingerprint profession.” See 7-12-99 Daubert
Tr. at 46 In. 10-14; id. at 83-86 (Stoney); 7-12-00 Daubert Tr. at pp.
135-36, 147-48 (Starr); 7-13-99 Daubert Tr. at 8 In. 14-16. The Court
will refer to these gentlenen collectively as the “Daubert experts.”

(The Court uses the following format in citing fromthe transcripts:
M Day-Yr Tr. at [page no.] In. [line nunbers]. If multiple pages are
cited without |ine nunbers, the Court notes this by the use of ‘pp.
Unl ess otherwi se indicated, all transcript citations are from
Mtchell’s second trial that began on January 31, 2000.)
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denied Mtchell’s notion. His second trial began on January 31,
2000.

The Governnent called eleven |lay w tnesses and two
experts in its case against Mtchell. Chester!? testified that
she was present when Bookie and T were planning the robbery. She
inplicated Mtchell in the robbery in several ways. First, she
testified that she was present when he was di scussing plans for
the robbery with T. Second, she explained that the night before
the robbery Mtchell, Bookie and T discussed the need for a
stolen car to use in the robbery. Third, Chester described an
argunment she observed, while getting a ride to work, between
Mtchell and Bookie on the day of the robbery over using
Mtchell’s wife’s car in the robbery (Mtchell didn't want to use
it as a getaway car).® Chester did not testify to having
participated in the actual robbery, but said that when she next
spoke to Bookie he indicated that they had gone through with it,
and he had a substantial anount of cash

Several of the lay witnesses were called to testify about

2 The Third Circuit characterized Chester as “the government’s
star [lay] witness.” Mtchell, 365 F.3d at 230. This is a fair
characterizati on because Chester was only person who could (and did)
testify as to Mtchell’s role in the robbery.

13 They were apparently in Mtchell’s wife’'s car at the time of
this argunent.



the stolen beige getaway car. Anpbng these witnesses were the
car’s owner, Alma Shaw, who testified to it being stolen on the
nmor ni ng of the robbery; the arnored car guards, who identified
Shaw s car as the getaway car; and a bystander, who noted a
fragnent of the getaway car’s |icense plate, which was consistent
with Shaw s |icense plate.

The Governnent called FBI Special Agents Kevin M mm and
Dani el Murphy to testify about Mtchell’s arrest on the day of
the robbery. Because of a nunmber of arnored car robberies in
Phi | adel phi a, they described that they were conducti ng an ongoi ng
surveillance operation.* Agent Mmmtestified that he was
engaged in covert surveillance of Mtchell (trailing himin a
car) when Mtchell suddenly took evasive maneuvers. He then
detailed Mtchell’ s attenpt to elude himby running through stop
signs and traveling at speeds up to 50 mles per hour before
being able to finally stop him?®™ At the tine of his arrest,
Mtchell was found to have $1400 in five and ten dollar bills on
him This currency was never identified as being part of the

arnored truck’s delivery, however.

14 Agent Murphy was in charge of these operations at the tine of
Mtchell’s arrest.

15 See 2-2-0 Tr. at pp. 4-18. Agent Mnmmnoted that the posted
speed linmt in the area was 25 m | es per hour.
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Finally, the Government called FBI Special Agents Steven
Meagher and W/ bur Johnson. Both were qualified as experts in
the field of fingerprint identifications.!® Agent Meagher
testified about the process of fingerprint identification! and
about the survey that the FBI had sent in preparation for the
Daubert hearing. He explained both the purpose for and results
of the survey and enphasized that 31 out of 40 jurisdictions
(representing 67 examners) were able to initially match the
latent prints found in the getaway car as being Mtchell’s.18

Agent Johnson was responsible for lifting and preserving
the latent prints in this case. Accordingly, his testinony
focused nore on how the latent prints had been found in the beige
getaway car and subsequently preserved. Both he and Agent
Meagher testified that they were able to positively and

definitely match the latent prints found on the gear shift |ever

16 See 2-2-00 Tr. at 51 In. 8-11 (Meagher); 2-2-00 Tr. at 213 In.
16-19 (Johnson).

Y This included denonstrating for the jury the FBI's ACE-V
technique for matching the latent prints found in beige getaway car to
Mtchell’s ten-print card. See also supra Note 9.

8 Overall, 81 out of 81 examiners concluded that one of the
|atent prints found in the getaway car belonged to Mtchell, and 80
out of 81 examiners concluded that the other latent print fromthe
getaway car belonged to Mtchell. See 2-2-00 Tr. at pp. 79-81; 2-3-00
Tr. at pp. 162-63; id. at p. 183; id. at p. 193; id. at p. 204; 2-4-00
Tr. at p. 15; id. at p. 26, id. at pp. 51-52; id. pp. 59-60; id. p.

77, see also Govt. Resp. at 12-13.
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and driver’s side door of the beige getaway car as belonging to
M tchell.

Mtchell based his entire case! on challenging the
Governnent’s latent fingerprint identification.?® He did this in
two ways. First, Mtchell cross-exam ned Agents Meagher and
Johnson extensively about fingerprint identification processes
and the design of the FBI's survey. Second, during his case-in-
chief, Mtchell called the twelve |atent fingerprint experts
(representing nine different states) who had received the FBI's
survey but had been initially unable to nmatch one or both of the
latent prints as belonging to him?2 But despite this enphasis
on underm ning the fingerprint evidence, Mtchell’'s counsel also
chal I enged Chester’s credibility and veracity on cross

exam nati on. ??

19 The Court discusses Mtchell’'s case-in-chief and cross

exani nation of the Governnment’s witness in greater detail below See
infra Pt. I11.

20 Gven that nearly half of Mtchell’s opening statenent was
devoted to the significance of the fingerprints, it was unsurprising
that this was his trial strategy. See 2-1-00 Tr. at pp. 31-40.

21 The twel ve experts (and their states) were: John Ois (Mine);
Janice Wlliams and M chael MSparrin (M ssissippi); Ralph Turbyfill
(Arkansas); Donald Lock (M ssouri); Russell MNatt, Jr. (Delaware);
Raynmond York (1daho); John Artz (Nevada); Jani ce Reeves (Louisiana);
and Edward Pelton, Robert MAul ey, and Janes Ruszas (New York).

22 See, e.9., 2-3-00 Tr. pp. 31-33 (highlighting that Chester |ied

about suffering froma cocaine or crack problemin order to enroll
into mental health treatnment center).
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D Mtchell s I neffective Assistance of Counsel d aimand the
2255 Heari ng?

Mtchell clains that his trial counsel was ineffective
for failing to call “[his] expert witnesses at trial to testify
to the reliability (or lack thereof) of fingerprint
identification.” Petition at 5. He argues that this error
mani fested itself in tw ways. First, trial counsel “never
offered or made any attenpt” to qualify the expert w tnesses he
called during the Daubert hearing in a manner that woul d have
made themeligible to testify at trial on the issue of
reliability. Second, counsel’s ineffectiveness is readily
apparent by their failure to inquire as to whether certain
subject areas - nanely the reliability of fingerprint
identification - was a perm ssible topic on which a qualified
expert could opine, rather than sinply proffering wtnesses they
would Iike to call (i.e. one of Mtchell’ s experts fromthe
Daubert hearing). Mtchell finally contends that his trial
counsel nust have been ineffective by failing to call "“his expert
w tnesses on reliability” because if the Court had actually
forbid himfromdoing so that woul d have constituted reversible

error under United States v. Velasquez, 64 F.3d 844 (3d G

22 Mtchell filed his notion for habeas corpus pro se. But
counsel (David Di Pasqua, Esq.) represented him at the 2255 hearing.
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1995) (holding that district court conmtted reversible error for
refusing to adnit defendant’s handwiting expert).? And so
Mtchell argues if such an error on the Court’s part would have
resulted in his conviction being vacated, no | ess should be true
for when his trial attorneys commt the very sane error.

On Cct ober 19, 2005, the Court held a 2255 hearing during
which Mtchell called as witnesses his trial (and Daubert)
counsel, Lee Skipper, Esq., and Robert Epstein, Esq.?® Neither
Ski pper nor Epstein would admt that their representati on was
ineffective.?® Based on their testinony, it was al so evident
that they were in agreenent on the follow ng five points:

(1) both had a clear understandi ng (though in
the Third Crcuit’s view erroneous) that the

Court had precluded themfromcalling as

Wi tnesses during trial any of the experts

t hey presented at the Daubert hearing;?

(2) they sought clarification regarding this

Court’s Septenmber 13, 1999 ruling denying
Mtchell’s notion under Daubert on which

24 Judge Becker aptly describes Vel asquez as: “announc[ing] a

parity principle: If one side can offer expert testinony, the other
side may offer expert testinobny on the same subject to undermine it,
subj ect, as always, to offering a qualified expert with good grounds
to support his criticism” Mtchell, 365 F.3d at 247.

2 Mtchell neither filed a brief in support of his petition nor a
reply to the Governnent’s opposition.

%6 See, e.q., 10-19-05 Habeas Motion Tr. at 19 In. 7-21.
27 See 10-19-05 Habeas Motion Tr. at 6 In. 21-25 (Skipper); 35 In.
21-22 (Epstein).
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wi t nesses could be called at trial;?®

(3) the experts they would have call ed at
trial would have been limted to the ones
call ed at the Daubert hearing; ?°

(4) Mtchell’s experts would have testified
as to the reliability (or lack thereof) of
fingerprint identification;* and

(5) they believed that this expert testinony
woul d have affected the outcone of the
trial.3

Mtchell did not testify at the hearing, and the Governnent did

not call any rebuttal w tnesses.

28 See 10-19-05 Habeas Motion Tr. at 7 In. 20-25 (Skipper); 35 In.
21-23 (Epstein).

29 See 10-19-05 Habeas Motion Tr. at 25 In. 13-25, 26 In. 1
(Skipper) (Q As you sit here today, can you identify any other
Wi t ness who you might have called at trial, other than those three, if
you were permitted to get into this area of reliability? A: Not at
this tine, no, | can't. Q In fact, if you had thought in your nind
that you were pernmitted to call w tnesses, you would have started
[with your experts fromthe Daubert hearing?] A Mst definitely. Q
And probably ended there, as well? A Yes, certainly.”); 36 In. 4-16
(Epstein) (“[1]f | had understood that the Court was permtting us to
call one of the experts [from the Daubert hearing, we would have
call ed one of the experts fromthe Daubert hearing. W wouldn’'t have
sought out any additional experts.”).

30 See 10-19-05 Habeas Motion Tr. at 24 In. 21-25 (Ski pper)
(“[Mtchell’s experts] all could have testified as to the lack of
reliability in the [fingerprint] process”); 38 In. 14-20 (Epstein)
(“[Mtchell’s experts] woul d have explained that there was no
test[ing] and no rigorous testing, or no testing of any sort that
really had been done in the field, no standards, no error rates had
been established. Very little in the way of peer review and
publication. |In our view that goes to the issue of reliability”.).

31 See 10-19-05 Habeas Motion Tr. at 34 In. 9 (Skipper); 39 In. 6-
9 (Epstein).
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E. Governnent’s Qoposition
The Governnent doesn’t m nce words and asserts flatly
that Mtchell’ s ineffective assistance of counsel claimis

basel ess. See Governnent’s Response to Defendant’s Habeas Corpus

Motion Under 28 U S.C. § 2255 (“Covt. Resp.”) at 1. It argues
that Mtchell’s claimmnust fail because he has not identified any
expert testinony that could challenge “the basic ability of a
trained fingerprint examner to nmake a conparison of known prints

to latent prints.” |Id. at 15; see also id. at 16 (“[T]he defense

experts did not offer the opinion Mtchell would have preferred

t hat whether called science or sonething el se, the nmethod of
fingerprint identification used by the FBI fails to nake reliable
identifications.”); id. at 22 (“In short, the defense . . . was
never able to present testinony questioning the utility or
reliability of fingerprint identification.”). And so the
Government believes that the basic defect in Mtchell’s petition

is his trial counsel cannot, as a natter of |law be found

ineffective when he fails to identify any favorabl e testinony
(expert or otherwi se) that was then available to his counsel but
which they failed to present. See id. at 25 (citing Gattis v.
Snyder, 278 F.3d 222, 236-37 (3d Gir. 2002)).

1. Ineffective Assi stance of Counsel Standard
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The Si xth Amendnent guarantees crimnmnal defendants the

right to “reasonably effective” |egal assistance. Strickland v.

Washi ngton, 466 U.S. 668, 687 (1984). An attorney’s perfornmance
is ineffective if a habeas petitioner denonstrates: (1) that
"counsel's representation fell below an objective standard of
reasonabl eness;" and (2) "a reasonable probability that, but for
counsel 's unprofessional errors, the result of the proceeding
woul d have been different."” Id. at 688, 694. Courts

conventional |y describe the two prongs of the Strickland test as

the “perfornmance prong” and the “prejudice prong.”

The “performance prong” requires a court to assess
whet her counsel’s representation was constitutionally deficient.
The Si xth Amendnent, however, does not guarantee that a defendant
receives either perfect representation or that his attorney’s
performance is error-free. And consistent with this

under standing of the Sixth Amendnent is the presunption “that

counsel [was] effective” at trial. United States v. Farr, 297
F.3d 651, 658 (7th G r. 2002).%* Thus, judicial scrutiny of

whet her an attorney’s performance did in fact fall “bel ow an

32 Attorneys at trial are, of course, not the only ones a

def endant may accuse of being ineffective. See, e.qg., United States v.
Sawyer, 2005 U.S. Dist. LEXIS 18405 (E.D. Pa. Aug. 25, 2005)
(considering an ineffective assistance of counsel clai m agai nst
appel I ate counsel).
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obj ective standard of reasonabl eness” is not exacting.

Strickland, 466 U.S. at 688; see also Affinito v. Hendricks, 366

F.3d 252, 258 (3d Gir. 2004). 1In this regard, Strickland

observed:

It is all too tenpting for a defendant to
second- guess counsel's assi stance after
conviction or adverse sentence, and it is al
too easy for a court, exam ning counsel's
defense after it has proved unsuccessful, to
conclude that a particular act or om ssion of
counsel was unreasonable. A fair assessnent
of attorney perfornmance requires that every
effort be nade to elimnate the distorting
effects of hindsight, to reconstruct the

ci rcunst ances of counsel's chal |l enged
conduct, and to evaluate the conduct from
counsel's perspective at the tinmne.

Strickland, 466 U. S. at 689 (enphasis added). That an attorney’s
performance was effective therefore begins with the “strong
presunption that counsel’s conduct falls within the w de range of
reasonabl e professional assistance.” 1d. (enphasis added);

see also Kimmelman v. Morrison, 477 U. S. 365, 383 (1986).

If a petitioner establishes that his attorney’s
performance was constitutionally deficient, the court then turns

to Strickland s “prejudice prong.”* The “prejudice prong”

focuses exclusively on whether the outconme of the trial (or

33 \hen an attorney’'s performance is judged to be reasonably
effective within the nmeaning of the Sixth Amendnment, a petitioner can
not argue, as a matter of law, that the attorney’ s perfornance
prejudi ced the outcome of his trial (or the proceeding).
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proceedi ng) woul d have been different but for the attorney’s
errors. The standard for showi ng prejudice “is not a stringent

one.” Hull v. Kyler, 190 F.3d 88, 110 (3d Cr. 1999) (quoting

Baker v. Barbo, 177 F.3d 149, 154 (3d Cr. 1999)). A petitioner

nmust denonstrate a “reasonabl e probability that, but for
counsel s unprofessional errors, the result of the proceeding

woul d have been different.” Strickland, 466 U S. at 694. "A

reasonabl e probability is a probability sufficient to underm ne

confidence in the outcone." 1d.; Lockhart v. Fretwell, 506 U S.

364, 372 (“[T]he "prejudice" conponent . . . focuses on the
guestion [of] whether counsel's deficient performance renders the
result of the trial unreliable or the proceedi ng fundanentally
unfair.”) (citations omtted). And though this standard demands
that a petitioner show nore than “that the errors had sone

concei vabl e effect on the outconme of the proceeding,” it does not
require a showing that the error “nore likely than not altered

the outcome in the case.” Strickland, 466 U S. at 693; see also

Hull, 190 F.3d at 110 (prejudice standard “is |ess demandi ng than
t he preponderance [of the evidence] standard”).

I1'l1. Discussion
A. The nature of Mtchell’ s ineffectiveness claim

It is clear fromMtchell’'s petition that he believes his
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attorneys were ineffective because they failed to call his expert
W t nesses (those fromthe Daubert hearing) at trial. But as to
what he desired fromtheir testinony - that’s a bit anbi guous.
He offers that these expert w tnesses would have testified “to
the reliability (or lack thereof) of fingerprint identification.”
Petition at 5. This could nean a nunber of different things. In
the Governnent’s view, Mtchell wanted his experts to testify as
to either: (1) the reliability of the FBI's nethod to nake
fingerprint identifications; or (2) nore generally “the basic
ability of a trained fingerprint exam ner to nake a conparison of
known prints to latent prints.” Govt. Resp. at 15, 16.3% The
Court sees no reason, however, to read Mtchell’'s claimin such a
[imted manner.

For the Governnent, the upside to reading Mtchell’s
claimin the fashion it suggests is that it can then advance the
follow ng argument: Mtchell’s claimnust fail because he did not

identify any expert who would testify that he “questioned the

34 See al so 10-19-05 Habeas Motion Tr. at 47 In. 2-7 (“[Mtchell]
had his witnesses, and they were Dr. Stoney, Dr. [sic] Starr and Dr.
Cole. And so that’'s what we have to look at. It will not carry the
day to say, well, there nmust be other people out there who say
fingerprints are unreliable.”) (Argument on behalf of the Governnent
by Assistant United States Attorney Robert Zauzner). The Court notes
that the Governnment does not have a single - consistent -
characterization of Mtchell’s proposed expert testinony.
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general reliability of the identification nethods enpl oyed. "3
Id. at 25. This is a classic strawman argunment, however; it
defeats a position Mtchell never took. The Governnment’s nyopic
reading of Mtchell’s claimmght be plausible if the Court were
to ignore that a Daubert hearing was ever held.

At the heart of evaluating whether an expert’s proposed
testinmony is adm ssi bl e under Daubert is a determnation as to

its reliability. See Mtchell, 365 F.3d at 234 (“Daubert

identified the twin concerns of ‘reliability’ (also described as
‘good grounds’) and ‘helpfulness’ . . . as the ‘requirenents
enbodi ed by Rule 702."") (citing Daubert, 509 U S. at 589-92).3¢
The Third Crcuit has identified the following factors as
addressing the issue of reliability:

(1) whether a nethod consists of a testable
hypot hesis; (2) whether the nmethod has been
subj ect to peer review, (3) the known or
potential rate of error; (4) the existence
and mai nt enance of standards controlling the
techni que's operation; (5) whether the nethod
is generally accepted; (6) the relationship

3 It is unclear if the Government here is referring solely to
the FBI's nmethods of identification or is broadly including the
nmethods (if different) that the state forensic | abs used to effectuate
a match in this case. See also 10-19-05 Habeas Motion Tr. at 46 In.
14-23, 47 In. 2-7 (Argunent on behalf of the Governnent by Assistant
United States Attorney Robert Zauzmer).

%  To be clear: under Daubert, a court is evaluating whether the
net hods or techni ques relied upon by an expert in reaching her
conclusions were in fact reliable. It nmakes little sense to ask
whet her the proposed testinony itself is “reliable.”
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of the techni que to methods which have been
established to be reliable; (7) the
qualifications of the expert wtness
testifying based on the nethodol ogy; and (8)
t he non-judicial uses to which the nethod has
been put.

In re Paoli R R Yard PCB Litig., 35 F.3d 717, 742 n.8 (3d G
1994) (Paoli I1).

Testinony and evidence that relates to these factors, i.e. to the
reliability of a method or process, are no less relevant at trial
than during the Daubert hearing. And so this is the type of
testinony Mtchell w shed to put before the jury.3 The only
remai ni ng question is whether his Daubert experts could in fact
testify about issues relating to the general reliability of
fingerprint identification. The answer — yes. Each of
Mtchell’s experts were called to testify as to whether the
conclusion that a latent fingerprint came froma particul ar
person is a scientific determ nation. But stripped of that | ast
aspect (the scientific part), the factors that would go into
reachi ng such a conclusion overlap with those that touch upon the
general reliability of a process or procedure. 8

The Court therefore believes that Mtchell’'s claimis

3" This makes sense after all - if the Governnent has an
opportunity to present expert testinmony touting the robustness and
reliability of a process, so to nust the defendant. See, e.qg, United
States v. Vel asquez, 64 F.3d 844 (3d Cir. 1995).

% See jnfra Part 111-B-2.
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better understood as seeking to introduce expert testinony that

woul d rai se questions as to the general reliability of

fingerprint identification (rather than any specific
identification protocols).® And so contrary to the Governnent’s
suggestion, Mtchell certainly has experts who could offer such
(relevant) testinony.

B. Application of Strickland

1. Performance Prong

Mtchell’s claimis in one sense quite ordinary. Habeas
petitioners routinely allege that their trial attorneys were
i neffective because they failed to call a particular expert.
Havi ng exam ned the case law, the Court believes that “failure to
call an expert” clainms can be roughly generalized as falling into
one of two categories. One category enconpasses those situations
in which an attorney’s performance is found constitutionally

deficient because he failed to make a proper investigation. In

3 Although Mtchell’s claimis phrased broadly enough that it
coul d al so enconpass testinony that would chall enge the specific
identification nmade in this case, it is unlikely that he wanted to
call his Daubert experts for that purpose. As an initial matter, none
of them had | ooked at the latent prints at issue in this case, |et
al one attenpted to nmake a conpari son between the latent prints and
Mtchell's ten-print. One of them (Dr. Cole) had al so never nade a
compari son , while another (Prof. Starrs) adnmitted to having no fornal
training in perfornming fingerprint conparisons. Based on the record
fromthe Daubert hearing, it is highly doubtful that these three
experts woul d have been able to offer any uniquely hel pful testinony
about the specific identification made in this case.
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t hose cases, the attorney’s deficient performance is typified by

his failure to consult with the necessary (or appropriate) expert
in preparing a defense.* Nonetheless, an attorney’s performnce

IS never per se constitutionally deficient for failing to call an
expert as a result of an inconplete (or inadequate)

investigation. See Roe v. Flores-Otega, 528 U. S. 470, 481 (2003)

(“[We have consistently declined to i npose nechani cal rules on
counsel -- even when those rules mght lead to better
representation . . . .7).

The second category covers those cases in which counse
makes an inforned decision not to call an expert (who often is
available) at trial. But unlike the first category of cases,

courts seldomfind an attorney’ s performance to be

40 See, e.q., Dugas v. Coplan, 428 F.3d 317, 329-30 (1st Gir.
2005) (finding counsel’s performance to be deficient when he | acks
speci al i zed know edge about arson investigations and fails to consult
with an expert on such investigations when arson is the “cornerstone
of the state’'s case”); MIller v. Anderson, 255 F.3d 455, 459 (7th Cr.
2001) (finding “no excuse for the lawer’s failure to consult experts
on hair, DNA, treadmarks, and footprints” when such factors are
critical to defense’'s argunent that defendant was not at the scene of
the crine) (Posner, J.), remand order nodified by stipulation, 268
F.3d 485 (7th Cir. 2001); Troedel v. Wainwight, 677 F. Supp. 1456,
1461 (S.D. Fla. 1986) (finding counsel’s performance deficient where
counsel “neither deposed . . . the state’'s expert witness [on
gunpowder residue], nor bothered to consult with an expert in the
field prior to trial” despite the fact that counsel “knew pretri al
this issue would be critical”), aff’d, 828 F.2d 670 (11th Cir. 1987).
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constitutionally deficient for nmaking such a decision.* This
reluctance to second guess an attorney’s affirnmative deci sion not
to call an expert (or any given witness) reflects the
under st andi ng that such a decision is fundanentally a “strategic
choice[] made after [a] thorough investigation of [the rel evant]

| aw and facts.” Strickland, 466 U. S. at 690. Indeed, electing

not to call a witness is “a tactical decision of the sort engaged

in by defense attorneys in alnost every trial” United States v.

Ner sesi an, 824 F.2d 1294, 1321 (2d Cr.), cert. denied, 484 U. S.

957 (1987).

The inmportant point is that a court must | ook beyond the
mere fact that the attorney did not call a particular expert.
Rat her, it is necessary to consider why the attorney failed to do
so. Indeed, it is the “why” which distinguishes these sets of
cases.

The problemwith Mtchell’s claimis that it doesn’t

41 See, e.q., Huffington v. Nuth, 140 F.3d 572, 582 (4th Cir.
1998) (decision to not call ballistics expert a reasonable strategic
decision in light of defense's trial strategy of asserting that
def endant was not even present during the conmi ssion of the crines);
United States v. Kirsh, 54 F.3d 1062, 1072 (2d Cir. 1995) (counsel’s
decision to not call fingerprint expert to discuss possibility of
fingerprint forgery “was plainly a tactical decision and hardly
bespeaks of professional inconpetence”); United States v. MGIIl, 11
F.3d 223, 227-28 (1st Cir. 1993) (approving counsel’s decision to not
call an easily inpeachable firearns expert as a reasonable tactica
deci sion when the “information sought fromthe w tness had al ready
been introduced from another expert,” even if on cross exani nation).
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quite fit into either of the above categories. Hi s principal
trial strategy was to attack the latent fingerprint evidence
linking himto the getaway car. And he did so in three ways: (1)
by arguing that any expert testinony about fingerprint
identification was inadm ssible under Daubert; (2) by challenging
the general reliability of fingerprint identification; and (3) by
chal l enging the specific identification nmade in this case.
Electing to focus primarily on underm ning the fingerprint
evi dence, however, neant obtaining the assistance (if not the
testinony) of experts in the area of fingerprint identification
(or nmore broadly forensic science). And Mtchell’s trial
attorneys did exactly that.

During the Daubert hearing, they called three expert
W tnesses to testify that fingerprint identification |acked a
scientific basis, and therefore any expert testinony on the
subj ect shoul d be inadnmi ssible under Fed. R Evid. 702.% At

trial, Mtchell’ s attorneys called every fingerprint exam ner who

42 The Third Circuit rejected that as the proper threshold for
adm ssibility under Fed R Evid. 702. See Mtchell, 365 F.3d at 244-45
(“To the extent that Mtchell’'s attack rests on his experts’ claim
that |atent fingerprint exam ners do not engage in ‘science,’ he does
not heed the text of Rule 702 or the Suprene Court’s teachings in
[Kuhnp Tire v. Carmichael, 526 U S. 137 (1999)] . . . Mtchell seeks a
significantly higher threshold of admissibility under Rule 702, and,
consequently, a very different allocation of responsibility between
judge and jury.”).
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initially was unable to match one or both of the latent prints to
Mtchell.*® And finally, a review of the record reveal s that
Mtchell’s attorneys were well-versed in the nonmencl ature,
hi story, techni ques, nethods and processes associated with
fingerprint identification that allowed themto conduct an
effective (and thorough) cross exam nation of the Governnent’s
experts.* In short, his trial attorneys’ performance was not
constitutionally deficient froma |ack of preparation (i.e.
failing to consult with the proper experts) or investigation.
Their performance was not error free, however; and the
m scue of not calling Mtchell’s Daubert experts is indeed a
glaring one. And that decision is, of course, the basis for
Mtchell’'s ineffective assistance of counsel claim
The Court noted above that an attorney’s decision to cal
(or not to call) a particular expert is afforded a generous |evel

of deference when reviewed in the context of a Strickland cl aim

Courts have rationalized this deference by declaring that an

43 Each of these examiners was qualified as an expert in |atent

fingerprint identification. See supra text acconpanying Note 21.
4 See, e.q., 2-2-00 Tr. at 112 In. 6-9 (defense cross
exam nation of Agent Meagher about certification); id. at pp. 113-116
(defense cross exam nation of Agent Meagher about difficulties of
doi ng ten-print conparisons versus |atent print conparisons); id. at
116 In. 23-23 (using appropriate technical ternms ‘whorl’ and ‘arch
during cross exam nation of Agent Meagher); id. at 152 In. 13-16
(using appropriate technical term*“level two detail” during cross
exani nati on of Agent Meagher).
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attorney must have had a tactical (or strategic) reason for not
calling a particular wtness. This case doesn’t present that
situation, however. There was no good tactical reason to keep
Mtchell’s Daubert experts away fromthe jury - a fact that
Mtchell’s trial attorneys readily acknow edge. |ndeed, they
claimthat they wanted to call the Daubert experts at trial, but
failed to do so because they clearly understood this Court to
have precluded their testinony.* Mtchell’s claimtherefore
rai ses the novel question: Was the performance of his attorneys
constitutionally deficient because they failed to call his
Daubert experts at trial as a result of an incorrect, but
al l egedly sincere understanding that the Court had precluded them
from doi ng so?%

On appeal, the Third Grcuit rejected Mtchell’s
chal l enge that this Court had precluded his Daubert expert
w tnesses fromtestifying at trial despite the “less than
pel lucid” nature of the colloquies on the matter. 1d. at 219;

see also id. at 246-51. dven this observation, there perhaps is

4 See, e.qg., 10-19-05 Habeas Mdtion Tr. at 36 In. 4-16 (Epstein).
46 Stated nore generally, the question becomes: Is the
performance of an attorney constitutionally defective because he or
she fails to call an expert witness as a result of an incorrect, but
sincere understanding that a court had precluded himor her from doing
so?

-27-



a basis for Mtchell’s attorneys’ to claimthat they didn’t
clearly understand the Court’s ruling on the matter. But that
wasn’'t their position at the 2255 hearing.* Rather, they
asserted unanbi guously that they clearly understood the Court’s
ruling; and it meant the Court was not allowing Mtchell’s
Daubert experts to testify about the general reliability (or |ack
t hereof) of fingerprint identification.*® The Court is frankly
somewhat incredul ous of this assertion as it finds it unsupported
by the record.

On the same day the Court denied Mtchell’ s Daubert
notion, it also nade sone initial comrents about the ability of
Mtchell’s Daubert experts to testify at trial. And candidly the
record reflects that the Court’s conments were not a nodel of

clarity, if not in fact arguably sonmewhat inconsistent.* But

47 If Mtchell’ s attorneys had testified that at the start of the
second trial they were still wunclear on whether the Court would all ow
Mtchell's Daubert experts to testify, then the Court would have
concluded that their performance was constitutionally deficient. This
is not to say that an attorney’'s failure to get clarification before
proceedi ng al ways anpbunts to constitutionally deficient perfornmance.
But in the context of this case, in which the defense s strategy
depended significantly on the presentation of testinony from
Mtchell's Daubert experts, it would have been incunmbent upon his
trial attorneys not to proceed until they had an absolutely clear
under st andi ng of where the Court stood.

48 See supra Note 27.

49 Conpare 9-13-99 Daubert Ruling Tr. at 4 In. 8-20 with id. at 7
In. 10-12.
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that would not be the Court’s |ast thoughts on the matter.
Because as it turned out, Mtchell’s counsel needed clarification
regardi ng whether they could call Mtchell’'s Daubert experts at
trial. That request for clarification took place on the first
day of trial (just before the jury voir dire and nore than four
mont hs after the Court had ruled on Mtchell’s Daubert notion).
Since Mtchell’s attorneys had not filed a formal notion seeking
clarification, the Court was not fully prepared to address their
qguestion.® After having an opportunity to reviewits earlier
“ruling” and hear argunment from both the Governnent and
Mtchell’s attorneys, this Court ultimately rul ed:

That the Court ruled [that testinony about
whet her fingerprint identification is
scientific was not adm ssible]. That's fine,
that's conplete. But, in that regard, though
if you have a |l atent fingerprint expert who
will testify, an expert or a person in |atent
fingerprints can't nake a positive
identification with 10 points, 15 points, 40
points, then you are permtted to--you can
call that expert to testify, it doesn't have
to do with just his particular points, that
one can find but in general, if you have an
expert, a latent fingerprint expert that can
testify that a person cannot, a person in the
field, an expert in the field cannot nmake an
i dentification, whether it is M. Mtchell's
fingerprints or anyone el se's fingerprints,
based on 10, 20, 15, you are permtted to

%0 See 1-31-00 Tr. at 4 In 10-11 (“What’'s that in reference to,
what ruling?”) (The Court); id. at 7 (“l don't have [the rel evant
transcript] before nme.”) (The Court).
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call that expert.®

Wth due respect to the Third Crcuit, the Court believes
at this point it had now nade it clear to Mtchell that he was
not precluded fromcalling expert witnesses to testify about the
general reliability (or lack thereof) of fingerprint
identification. |In nentioning “point conparisons,” the Court was
nerely providing an exanpl e®* of the type of testinony that
Mtchell could present through his experts. And although
Mtchell’s attorney initially responded that he had “[n]o one to
present the testinony as . . . outlined”® by the Court, he
al nost i mredi ately backtracked and offered, “There would, yes,
sir, there would be Dr. Stoney’s testinony, that there is — it is
of questionable reliability because there’s no testing done in
the field.”% To which the Court responded, “Wether or not you
call himin reference to latent fingerprint identification is

your call.”* He replied, “Right. That would be simlar to the

51 1-31-00 Tr. at 11 In 8-22 (enphasis added).

52 That this was just an exanple is nmade apparent by the fact

that the Court (/) used random nunmbers that were neither in nunerical
order nor consistent.

®3 1-31-00 Tr. at 12 In 6-7.

% 1-31-00 Tr. at 12 In 12-15.

% 1-31-00 Tr. at 12 In 19-20 (enphasis added).
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other two people that /| would call.”*® And the Court asked, “The

other individuals that testified at the Daubert hearing?”®
Mtchell’s counsel said, “Yes.” And that was the end of the

di scussi on about Mtchell’s Daubert experts. Wat is

unm st akably clear fromthat final exchange is that the Court did
not make an explicit ruling precluding any of Mtchell’s experts
fromtestifying at trial.

The Court is at a loss to explain how Mtchell’s
attorneys could clearly believe that they were precluded from
calling his Daubert experts. And based on questions they asked
during the trial, the Court has little reason to accept their
expl anat i on.

For exanple, through at |east five witnesses, Mtchell’s
attorneys elicited testinony about the general reliability (or
| ack thereof) of fingerprint identification.*® Indeed, in
overruling a Governnent objection, the Court permtted his
attorneys to ask questions about probability studies and error

rates that went to the “totality of the reliability of the

%6 1-31-00 Tr. at 12 In 21-22 (enphasis added).
® 1-31-00 Tr. at 13 In 1-2.

58 See infra Part 111-B-2.
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exani nation perfornmed by this witness.”* And they al so raised
issues relating to the lack of general reliability during closing
argunents.® That Mtchell’s attorneys asked and argued about

the general reliability of fingerprint identification belies
their assertion that they clearly understood the Court to
preclude Mtchell’ s Daubert experts fromtestifying about these

i Ssues.

This | eaves the Court with one of two options - either of
which results in it concluding that Mtchell’ s attorneys’
performance was constitutionally deficient for failing to cal
hi s Daubert experts. |If the Court credits their claimthat they

“clearly understood” its ruling on the first day of trial to

preclude themfromcalling Mtchell’s expert wi tness, the Court
concludes that this type of error is simlar in kind to
proceeding with a m sunderstanding of the applicable law. And in

certain cases, courts have held that such an error suffices for

% 2-2-00 Tr. at 120 In. 5-7; see also id. at pp. 124-31. The
Court acknow edges that this statenent may be a bit anbi guous as to
whet her the wi tness (Agent Meagher) could testify only about studies
that were perforned regarding the specific identification he nade in
this case or those that dealt with fingerprint identification nore
generally. What is clear fromthe questions and answers follow ng the
Court’s ruling, is that the Court did not Iinmit Mtchell's attorney to
just studies involving the specific identification in this case.

60 See infra Note 81.
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finding constitutionally deficient performance.® The Court
reads these cases as standing for the proposition that certain
errors are of such a magnitude that they significantly disrupt
the defense’s intended strategy. This disruption can generally
occur in one of two ways. In the first, the defendant did not
have an opportunity to present the defense he intended because
the attorney’s legal error led himto believe incorrectly that he
could not introduce certain evidence or testinony at trial. The
ot her situation presents the reverse case; here the attorney was
legally incorrect in believing that he could introduce certain
evi dence but in fact was not allowed to under a correct
under st andi ng of the |aw.

If the Court credits Mtchell’ s attorneys’ explanation
for their failure to call his Daubert experts, it concludes that
this error was of a sufficient magnitude to disrupt a principal

aspect of his defense strategy. It is not seriously questioned

61 See, e.qg., Frierson v. Wodford, 463 F.3d 982, 994-95 (9th Gir.
2006) (finding counsel ineffective for grievous m sunderstandi ng of
whet her a witness could properly invoke the Fifth Arendnent); Dando v.
Yukins, 461 F.3d 791, 799 (2d Cir. 2006) (finding counsel’s
performance constitutionally deficient for failing to seek a nental
heal t h expert because of his m sunderstanding of the | aw regardi ng the
availability of such experts); Geiner v. Wlls, 417 F.3d 305, 325 (2d
Cir. 2005) (noting that courts have found deficient performance where
counsel's conduct resulted “froma legal error or a msunderstanding
of the law') (citing Terry Wllians v. Taylor, 529 U S. 362, 395
(2000); DelLuca v. Lord, 77 F.3d 578, 587 (2d Cir. 1996); United
States v. Hansel, 70 F.3d 6, 8 (2d Cr. 1995) (per curiam).
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that a central focus of Mtchell’s strategy was to create
reasonabl e doubt as to the reliability of the specific
identification by attenpting to illustrate that the general
reliability of fingerprint identification was questionable. And
his attorneys’ “clear m sunderstandi ng” obviously inhibited
Mtchell’s ability to nount such a defense.

As the Court has indicated, however, it questions whether
Mtchell’s attorneys “clearly understood” the ruling in the
manner they suggest. Thus inplying that Mtchell’s attorneys
understood they could call his Daubert experts but sinply chose
not to. And ordinarily the Court would not carefully scrutinize
their decision to call (or not call) a wtness,® but here there
was manifestly no tactical or strategic reason for not attenpting
to call any of Mtchell’'s Daubert experts. And Mtchell’s
attorneys admitted as much during the 2255 hearing.® Because
these witnesses were Mtchell’s primary way of challenging the
general reliability (or lack thereof) of fingerprint
identification, and this challenge was a central strategy of his
defense, the Court holds that his trial attorneys’ performance

was constitutionally deficient for failing to do so (or even

52 See supra Note 41.

63 See supra Notes 30 and 31.
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attenpting to try).®

2. Prejudice Prong

Havi ng concl uded that the performance of Mtchell’s
attorneys was constitutionally deficient because of their failure
to call (or attenpt to call) his Daubert experts, the question
now i s whether this error prejudiced Mtchell. The Court hol ds
that it did not.

To show prejudice, Mtchell needed to denonstrate that
there was a “reasonable probability that, but for counsel’s
unprof essional errors, the result of the proceedi ng woul d have

been different.” Strickland, 466 U S. at 694. He has failed to

make this show ng, however, because his trial attorneys’ error

does not underm ne the Court’s confidence in the outcone of his

54 Mtchell also alleged that his attorneys were ineffective by
failing to inquire whether his expert wi tnesses could testify as to
certain subject areas, rather than inquiring whether a particular
witness could testify. To support his position, he notes that the
Third Circuit found that his attorneys’ choice to franme the issue of
adm ssibility in the terns of the witness, rather than by their
proposed testinmny nay be convenient, but can lead to confusion and
make applying the law difficult. See Mtchell, 365 F.3d at 250. The
Third Circuit then hints that it nay have been preferable for
Mtchell’s counsel to have proffered the subject matter of testinony
they wanted to present, rather than proffer the w tnesses they w shed
tocall. See id. at 251. This Court concludes that, as a natter of
| aw, the decision by Mtchell’'s attorneys to discuss the admssibility
of defense experts on a w tness-by-wi tness basis, rather than by
subj ect area, does not rise to the level of constitutionally deficient
performance. It was entirely reasonable for Mtchell’'s attorneys to
frane the issue in this matter given that it was consistent with the
Court’ s approach.
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trial. See id. Wen viewed against the testinony and evi dence
presented at trial, the Court is not persuaded that additional
testimony from Mtchell’s Daubert experts about the general
reliability of fingerprint identification would have altered the
verdict.® This is for two reasons: (1) his attorneys were able
to elicit testinmony helpful to Mtchell’s contention that the
general reliability of fingerprint identifications is
questionable; and (2) his Daubert experts could offer no
testimony that would underm ne the specific identification made
by the Government matching the latent prints found in the getaway
car to Mtchell

Mtchell’s Daubert experts plainly could have detail ed
why certain aspects of the field of fingerprint identification
rai se doubts about its general reliability as a method of
ef fectuating accurate matches (and identifications). Their
testi nony woul d have likely highlighted that those aspects
include:® (1) the fact that there is no known error rate for

fingerprint identification;® (2) that there has been little or

65 See Chappee v. Vose, 843 F.2d 25, 33 n.6 (1st Cir. 1988) (“[We
note in passing that prejudice cannot be presunmed nerely froma
| awyer's eschewal of available expert witness testinony.”) (citation
onmtted).

66 See 10-19-05 Habeas Motion Tr. at 38 In. 13-20 (Epstein).

57 There are two possible error rates: one for false positives
(making an incorrect affirmative match), and one for fal se negatives
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no peer review assessing fingerprint identification processes;
(3) that there are no uniformstandards with respect to training,
certification and qualifications of fingerprint exam ners; and
(4) nost inportantly the standard for concluding that there is a
match (or identification) varies between jurisdictions.®® But
there’s a catch. Mtchell’s Daubert experts were not the only
ones who could testify about the purported shortcom ngs of
fingerprint identification. There were several other w tnesses
that could (and did) testify in substance about the very sane

i ssues Mtchell’'s Daubert experts would have. And his trial
attorneys were effective at eliciting this testinmony from defense
and Governnent fingerprint experts alike.

Mtchell first raised the above issues during his cross
exam nation of Agent Meagher, one of the Governnent’s two
fingerprint experts. Agent Meagher readily acknow edged that he
knew of no conpleted studies that reported either the probability
of two people having fingerprints with the sane nunber of

characteristics in common® or what the error rate was for

(failing to make a correct affirmative match).

% |n other words, there is no single, universally agreed upon
standard for deternining whether a particular latent print positively
mat ches the fingerprints of a given individual.

8 See supra Note 9.
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fingerprint exam ners.”” And not only were there no studies on
the error rate of false identifications,” but Agent Meagher
admtted that he knew of “nobody that tallies [the nunber of
identification m stakes] and counts it for reporting purposes.”’
In essence, he admitted if fingerprint exam ners make m stakes -
there was no way of know ng the nunmber - |et al one whether these
m stakes resulted in a false positive or a fal se negative. He
al so agreed that the training and qualifications for becomng a
fingerprint exam ner varied between jurisdictions.” And
ultimately, Agent Meagher conceded that the fingerprint

conpari son process was largely “subjective.”’ This |ast

0 See 2-2-00 Tr. at pp. 130-31 (probability studies); id. at pp.
131-33 (error rates); see also id. at pp. 191-92 (reiterating on re-
direct that he “knew of no entity that tracks and reports the
frequency of . . . practitioner error rate[s]”)

T The Court notes that neither Mtchell’s attorney nor Agent
Meagher differentiated between the error rate for fal se positives and
fal se negatives.

2.2.2-00 Tr. at 133 In. 24-25.
3 See 2-2-00 Tr. at 150 In. 20-25.

4 See 2-2-00 Tr. at 151 In. 5-19. Wien cross-exam ned the next
day, Agent Meagher attenpted to explain that the steps a fingerprint
exan ner follows are objective (i.e. each exaniner follows the sane
basi c anal ytical process), but how a particul ar exam ner decides he
has a match m ght vary anong exaniners (i.e. what conclusions he draws
fromthat process is subjective). See 2-4-00 Tr. at pp. 57-59. Wile
this later testinony is nore nuanced, the fact remains that the jury
heard Agent Meagher testify several tines that the overall process is
subj ective. And so the Court believes that despite this testinony,
Mtchell’s attorneys were still able to effectively highlight that the
fingerprint identification process has a significant subjective
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adm ssion was especially significant because a central thene of
Mtchell’s defense was to equate questionable reliability with
the |l ack of objective standards for nmaking a natch.

Agent Meagher testified nore extensively than any ot her
Wi t ness about issues relating to the general reliability of
fingerprint identification. But notably the testinony from other
W t nesses on these issues was remarkably consistent. For
exanpl e, Agent Johnson, the Governnent’s other fingerprint
expert, agreed (under cross exam nation) w th Agent Meagher that
a fingerprint conparison is (at least in part) a subjective
exerci se because the training, education, experience and approach
varies anong ‘qualified exam ners.’” He went further, however,
and testified that there was al so no uniform standard for what
constitutes a “match.”’® Sone jurisdictions enploy a
guantitative point system (like Maine), while others (like the

FBI) rely upon a nore qualitative approach.’ Fingerprint

conponent .

> See 2-3-00 Tr. at pp. 35-36. Another aspect of fingerprint
identification | acking standardi zation is in its nonmenclature. See id.
at 38 In. 11-19. (noting at least three different terns are used to
denote attributes that are natching between a | atent and known
fingerprint).

® See 2-3-00 Tr. at pp. 47-48.
" See, e.q9., 2-3-00 Tr. at pp. 48-49 (FBI's qualitative approach

to matching); id. at pp. 148-51 (Mine enployed a 10-point standard in
1999). See also supra Note 9.
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exam ners called by the defense concurred on several of these
points - that the process is (at least in part) subjective
because of differences in experience and training,® and that
there is no single standard for concluding that an exam ner has a
“match. " "®

The jury therefore heard five fingerprint experts®

testify that the field of fingerprint identification “suffered”
froma lack of a known error rates, subjectivity in the
identification process and a general |ack of standards with
respect to training, education and when an exam ner has a
“match.” And Mtchell’s counsel did not fail to enphasize the
significance of these points during closing argunents.® So in
substance the jury heard testinony that did not differ materially

fromthat which Mtchell’'s Daubert experts could have offered.#

® See, e.qg., 2-3-00 Tr. at 188 In. 10-19 (Testinmony of M chael
McSparrin, Departnent of Public Safety, State of M ssissippi).

® See, e.qg., 2-4-00 Tr. at pp. 37-38. (Testinony of Raynond York,
Department of Law Enforcenent, |daho State Police).

8 The Court finds that defense counsel elicited testinony about
the general reliability (or lack thereof) of fingerprint
identification fromthe follow ng wtnesses: Agents Meagher and
Johnson, M chael MSparrin, Raynond York and John Qis.

81 See 2-4-00 Tr. at 149 In. 2-9; id. at 160 In. 13-17; id. at pp.
166-67.

82 See, e.q., 7-12-99 Daubert Tr. at pp. 88-89 (Dr. Stoney

descri bing fingerprint conparison as |acking an objective standard);
id. at pp. 96-98; p. 244 In. 13-25 (Dr. Stoney noting that the
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To this point, the Court has treated Mtchell’s chall enge
to the specific identification made in this case as distinct from
hi s broader assault on the general reliability of fingerprint
identification. But this distinction is somewhat artificial.
There is no obvious reason to treat an attack on a specific
identification as anything | ess than anot her way of chall enging
the general reliability of fingerprint identification.® One
could sinply view it as a specific exanple illustrating many of
t he aspects that raises questions (in Mtchell’s view) as to the
general reliability of fingerprint identification. Using this
identification, Mtchell’s attorneys highlighted: (1) that there
was no uni form standard across jurisdictions (that received the

FBI survey) for what constitutes a “match; (2) a |l ack of

compari son and eval uation process is subjective and decision m ght
vary based on an examiner’s training and experience); id. at pp. 101-
05 (Dr. Stoney discussing error rates generally); id. at 237 In. 11-15
(Dr. Stoney acknow edging the | ack of peer review); id. at 160 In. 17-
19 (Prof. Starrs noting lack of uniformtermni nology in the fingerprint
comunity); id. at pp. 160-62 (Prof. Starrs discussing the |ack of
standards for determ ning when an exam ner has a match); id. at p. 165
(Prof. Starrs discussing the lack of training standards for
fingerprint exam ners).

8  The Court fully recognizes that sinply illustrating that this
(or any) match was faulty does not necessarily inmpugn the entire field
of fingerprint identification. The point the Court is trying to
illustrate (in the main text) is that Mtchell’'s attorneys used
aspects unique to this specific identification (in particular the
FBI's survey) to tease out for the jury those aspects (e.g., lack of
standards) that go to underm ning the general reliability of
fingerprint identification.
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uniformty with respect to the training each fingerprint exam ner
recei ved; and (3) nost significantly, that nine jurisdictions
initially had been unable to nake a positive match as to one or
both of the latent prints.

Finally, Mtchell’s Daubert experts could not directly
underm ne the specific identification made by the FBI (and
verified by virtually every exam ner who received their survey)
that matched the latent fingerprints found in the bei ge getaway
car to Mtchell. First (as the Court noted earlier), none of his
Daubert experts were asked to performan identification or
verification in this case. Second, they could provide no
testimony or evidence suggesting that the nmethods or processes
(both inlifting the latent prints and during the ACE-V process)
used by the FBI were inproperly perfornmed. And perhaps nost
importantly, they could provide no evidence that any conpari son
and match perfornmed in this case resulted in a false positive
(i.e. neither the FBI nor any of the jurisdictions surveyed nmade
an incorrect affirmative match - that is, matched the | atent
prints to someone other than Mtchell).

In sum the Court concludes that Mtchell did not suffer
prejudice as a result of his trial attorneys’ error. The trial

record reflects that he was able to present evidence about the
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general reliability (or lack thereof) of fingerprint
identification that in substance did not materially differ from
what his Daubert experts woul d have reasonably testified to.
That coupled with the fact that these sane experts could offer no
evi dence refuting the specific identification made in this case
| eaves the Court confident in the jury's verdict.
V. Certificate of Appealability

Finally, the Court must determ ne whether a certificate
of appealability (“CoA’) should issue. See Third Circuit Loca
Appel late Rule 22.2. A certificate of appealability is
appropriate only if the petitioner "has nade a substanti al
showi ng of the denial of a constitutional right." 28 U S.C. §
2253(c)(2). The petitioner nust "denonstrate that reasonable
jurists would find the district court's assessnent of the

constitutional clainms debatable or wong." Slack v. MDaniel, 529

U S. 473, 484 (2000). The Court concludes that reasonable

jurists could find its resolution of Mtchell’s Strickland cl aim

debatable or wong. Mtchell’s claimraised a novel question

under Strickland that had not been previously addressed. And so

the Court is convinced that the “issue[] presented [was] adequate
to deserve encouragenent to proceed further.” Slack, 529 U S. at

484 (citation and quotation marks omtted). Accordingly, the
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Court will grant Mtchell a CoA with respect to his ineffective
assi stance of counsel claim
V. Concl usi on

For the foregoing reasons, the Court concludes that the
performance of Mtchell’s counsel was constitutionally deficient
for failing to call (or attenpting to call) his expert w tnesses
at trial, but that Mtchell did not suffer prejudice fromthis
error because he has failed to establish that there is a
reasonabl e probability that the jury' s verdict would have been
different if not for this error. In other words, the Court’s
confidence in the verdict is not undernmned by his trial
attorneys’ failure to put on the additional expert witnesses to
testify as to the various factors that m ght raise questions as

to the general reliability of fingerprint identification.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

United States of Anerica, : CIVIL ACTI ON
05-cv-823
96-cr-407-1

V.

Byron Mtchell

ORDER

AND NOW this 21t day of My, 2007, it is hereby ORDERED:

1. Petitioner Byron Mtchell’s 28 U.S.C. § 2255
Motion for Habeas Corpus is DEN ED.

2. Petitioner Byron Mtchell is GRANTED a
Certificate of Appealability with respect to his
claimof ineffective assistance of counsel under
Strickland v. Washington, 469 U S. 668 (1984).

3. That the derk of Court is to CLOSE this matter.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




