I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GEORGE E. RAY, : Cl VIL ACTI ON
: NO. 05- 2507
Pl ai ntiff,
V.
FEDERAL | NSURANCE COVPANY AND E
CHUBB GROUP OF | NSURANCE :
COVPANI ES,

Def endant .

MEMORANDUM
EDUARDO C. ROBRENO, J. MAY 10, 2007

Plaintiff George E. Ray filed this pro se conplaint against
def endant s Federal |nsurance Conpany and Chubb G oup |Insurance
Conpani es (“Federal”) based on Federal’s denial of Ray’s total
disability benefits. Ray argues that his disability is caused by
his fall down the stairs; Federal argues that the disability is
caused, at least in part, by Ray s degenerative nedi cal
condi tion, spondylotic cervical nyel opathy.

Ray all eges that Federal breached its contract with Ray by
not providing himwith disability benefits. Federal argues that
it did not breach the contract because the contract provided

coverage only for “accidents” that are the “direct” cause of the



disability, and that the contract specifically excluded from
coverage disabilities resulting fromdisease or illness.
Federal has noved for sunmary judgnment.! For the reasons

that follow, Federal’s notion will be granted.

BACKGROUND

A Factual History

Ray entered into an insurance contract with Federal whereby
Federal woul d provide coverage for Ray for “accidenta
disabilities.” Coverage was effective June 1, 2002. A copy of
the insurance plan is attached to Federal’s notion as Exhibit B.

The plan provides for paynment of total disability benefits
if “accidental bodily injury causes the primary insured person to
have a permanent total disability.” Certificate of I|nsurance
Declarations 8 IV. The plan provides coverage only for an

“accidental bodily injury,” which is defined as “bodily injury,
which is accidental and the direct cause of a loss.” Certificate

of I nsurance Contract § VI. “Accident or accidental” is in turn

' First, Federal noved for sunmary judgnent (doc. no. 46).
Second, Ray responded (doc. no. 48). (This docunent is titled
“Plaintiff’s supplenent to existing notion for sunmary
judgnment.”) Third, Federal filed a reply brief (doc. no. 49).
Fourth, Ray sur-responded (doc. nos. 51, 52). (This sur-response
is actually two letters to the Court in response to Federal’s
brief.) Fifth, Federal filed a sur-reply (doc. no. 53). (This
docunent is titled a “second sur-reply brief,” but it is actually
a sur-reply brief.) Sixth, and finally, Ray filed a sur-sur-
response (doc. no. 54). (This docunent is titled “petition for
judicial notice.”)



defined as “a sudden, unforseen, and unexpected event which

happens by chance, arises froma source external to the injured

person, is independent of illness, disease or other bodily
mal function and is the direct cause of loss.” Certificate of
| nsurance Contract 8 VI. In addition, the plan specifically

excl udes from permanent total disability coverage “di sease or
illness”: “This insurance does not apply to | oss caused or
resulting froman insured person’s enotional trauma, nmental or
physi cal illness, disease, pregnancy, childbirth or m scarri age,
bacterial or viral infection, or bodily malfunctions.”
Certificate of Insurance Contract 8§ V.

Essentially, to receive benefits under the insurance
contract, Ray nust show (1) that he had an accident, (2) that he
has a disability, and (3) that the accident was the “direct”
cause of the disability. The first two prongs are not contested:
(1) Federal assunes arguendo that Ray did fall down the stairs
and (2) although Ray has not spelled out his specific disability,
his conplaint states that he has “pernmanent nerve danage” and the
medi cal exhi bits suggest that he has reduced usage of his |inbs
and extremties. Federal bases its argument on the third prong,
that the fall down the stairs cannot be the “direct” cause of the
disability, because the disability is caused, at |east in part,

by Ray’s degenerative nedical condition.



Ray all eges that, on February 1, 2004, he slipped and fel
down his basenent stairs. Pl.’ s Depo. at 96-101. After his
fall, Ray’'s first encounter with professional nedical care was on
February 26, 2004, when he went to Tenple University Hospital.
Doc. No. 46, Ex. C, at 13; Pl.’s Depo. at 104. According to the
admtting nurse’s screening sheet, Ray stated his reason for
adm ssion was “because ny hands are weak and no feeling,” and
that he answered “no” to the question “Have you had a recent fal
or do you need to hold on to things in order to keep your
bal ance?”. Doc. No. 46, Ex. C, at 13, 14.

The hospital’s “general history and physical exam nation”
sheet, conpleted on February 26, 2004, indicates that Ray’s
“chief conplaint” is “progressive weakness and nunbness of hands
and feet,” and that his “history of present illness” is that the
“problem started 9 nonths ago when he felt that his right hand is
getting nunb, and cannot feel objects in his hand.” Doc. No. 46,
Ex. C at 1.

On March 11, 2004, at Tenple University Hospital, Dr.
Devanand A. Dom ni que performed a surgery (a C3 through C7
| am nopl asty) on Ray. Doc. No. 46, Ex. C, at 10. Dr.
Dom ni que’s notes indicate that Ray had spondyl otic cervi cal
myel opat hy, and that the surgery was perforned to alleviate Ray’s

synptons fromthe condition. 1d.



Federal has pointed to the notes fromRay's primary care
physician, Dr. Francis Hunter, that seemto indicate that Ray had
simlar nobility problens prior to his February 1, 2004, fall.
Over the course of four visits in 2003, Dr. Hunter’s handwitten
notes report:

[July 9, 2003:] [P]ast 5-6 weeks patient has been
havi ng nunbness in both hands and weakness in right |eg
and right armgets weak off and on. Patient states it
started around 6 nonths ago and has gotten gradually
Wor se.

[July 30, 2003:] [S]till with sone paresthesias;
decreased strength in right upper and | ower
extremties.

[ August 27, 2003:] [DJecreased strength in his upper
extremties.

[ Sept enber 24, 2003:] [S]tiffness in his hands .

[ S| one neurol ogi cal mal function--needs neuro consult
and CT of head, patient referred to City dinic to be
eval uated and get studies.

Doc. No. 46, Ex. E, at 1-3.

B. Procedural History

This litigation, which at first blush | ooks |ike an ordinary
i nsurance contract dispute, has proved to be quite contentious.
Ray’s pro se conplaint, filed May 26, 2005, alleges that Federal,
in addition to inproperly denying Ray disability benefits, lied
to the Pennsylvani a | nsurance Conmi ssion. In over tw dozen
letters and notions sent to the Court, Ray alleges that Federal

and its counsel engaged in several acts of m sconduct, nost



notably lying to Ray and to this Court.?

The issues in this case are obviously very personal to Ray,
as he believes he is entitled to insurance paynents from Federal
to help himwith his nmedical condition. Unfortunately, Ray’s
enotions have seeped into his filings and other litigation-
related activities, oftentines overpowering his reasoning and
| egal argunents. In fact, sentinents ran so high, Federal’s
deposition of Ray had to be conducted in front of a nagistrate

judge. Ray’s unfounded objections to sone of Federal’s discovery

2 Al'l egi ng defense m sconduct, Ray noved for sanctions
agai nst Federal, alleging generally that Federal “lied,”
“falsified evidence,” and violated the Court-inposed deadlines
for producing discovery and filing certain notions (doc. no.
45). Federal filed a detail ed response (doc. no. 47).

The crux of Ray’s notion for sanctions is that counsel for
Federal commtted forgery when he sent Tenple University Hospital
a subpoena that was issued by this Court. Ray m sunderstands, as

a layman concei vably woul d, how a subpoena is “issued.” 1In a
civil case such as this, an attorney for a party can obtain a
bl ank subpoena fromthe Cerk of Court, fill in the details

hi msel f, and serve the subpoena on a third party. Counsel did
not commt forgery; rather, he followed the proper procedures.

Simlarly, Ray alleges that counsel for Federal commtted
sone sort of m srepresentation by presenting to Magi strate Judge
Rueter a proposed order, which Judge Rueter then signed. Ray
argues, sonewhat plausibly, that a judge signing an order
presented to himby counsel is fundanentally unfair. Again,

t hough, this dispute stens froma m sunderstandi ng of court
procedures. It is not only common practice for counsel to
provide a judge with a copy of a proposed order, but to do so is
actually required by the Court’s local rules. See Local R Cv.
P. 7.1(a).

After thoroughly investigating all of Ray’'s allegations of
wr ongdoi ng, the Court concludes that Ray’ s all egations have no
merit. Ray’'s notion for sanctions wll be deni ed.
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requests also precipitated detailed nonitoring of this case by
t he Court.

In short, what should have been a sinple case involving the
“cause” of Ray’' s disability turned into an ei ghteen-nonth ordeal
t hat explored tangential paths, sapped the tinme and energy of al
parties (including the Court) involved, and resulted in
unsubstantiated finger-pointing and all egati ons of w ongdoi ng.

Wth this Menorandum the case cones to a cl ose.

1. DI SCUSSI ON

A.  Summary Judgnent St andard

A court should grant summary judgnent when “the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). A fact is “material” if its existence or non-existence
woul d affect the outcone of the suit under governing | aw

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). An

issue of fact is “genuine” when there is sufficient evidence from
whi ch a reasonable jury could find in favor of the non-noving
party regarding the existence of that fact. 1d. at 248-49. *“In
considering the evidence, the court should draw all reasonable

i nferences against the noving party.” El v. Se. Pa. Transp.




Auth., 479 F.3d 232, 238 (3d Cir. 2007).

“The non-novi ng party cannot rest on nere pleadi ngs or
all egations; rather it nust point to actual evidence in the
record on which a jury could decide an issue of fact its way.”
El, 479 F.3d at 238. “[SJunmary judgnment is essentially ‘put up
or shut up’ tinme for the non-noving party: the non-noving party
must rebut the notion wth facts in the record and cannot rest
solely on assertions made in the pleadings, |egal nenoranda, or

oral argument.” Berckeley Inv. Goup, Ltd. v. Colkitt, 455 F. 3d

195, 201 (3d Gr. 2006).
Typically, courts grant pro se litigants sone latitude in

their pleadings. D uhos v. Strasberg, 321 F.3d 365, 369 (3d Cr

2003). However, a pro se plaintiff is not relieved of his
obligation under Rule 56 to point to conpetent evidence in the
record that is capable of refuting a defendant’s notion for
summary judgnent. “[Merely because a non-nobving party is
proceedi ng pro se does not relieve himof the obligation under
Rul e 56(e) to produce evidence that raises a genuine issue of

material fact.” Boykins v. Lucent Technologies, Inc., 78 F

Supp. 2d 402, 408 (E.D. Pa. 2000) (Robreno, J.).

B. Application of the Summary Judgnent St andard

Acci dental insurance policies, construed under Pennsylvani a

| aw, can be placed in two classes. The first class is for



i nsurance policies that provide for disability benefits when an
accident, external to the insured, is the direct cause of the
disability. The second class enconpasses the first, and includes

i nsurance policies wwth additional restrictions specifically

excluding fromcoverage any disability caused directly or

indirectly by physical illness or disease. See Cox v. Nw._Nat’l|

Life Ins. Co., 1990 W 121225, at *2 (E.D. Pa. Aug. 14, 1990)

(construing Johnson v. Ky. Cent. Life & Accident Ins. Co., 18

A.2d 507, 511 (Pa. Super. Ct. 1941), and Weiner v. Metro. Life

Ins. Co., 416 F. Supp. 551, 553 (E.D. Pa. 1976)). The insurance
contract in this case falls into the latter class: it provides
coverage only for “accidental” bodily injuries, and it
specifically excludes coverage for bodily injuries caused by
di sease or illness. In this situation, the plaintiff’s burden is
qui t e hi gh:
[1]t is not sufficient for the insured to establish a
direct causal relation between the accident and the
| oss or disability. He must show that the resulting
condition was caused solely by external and acci dental
means, and if the proof points to a pre-existing
infirmty or abnormality which nay have been a
contributing factor, the burden is upon himto produce
further evidence to exclude that possibility.

Lucas v. Metro. Life Ins. Co., 14 A 2d 85, 86 (Pa. 1940).

As the Third Circuit has held with respect to simlar
i nsurance policies for accidental deaths, when an insurance
policy provides coverage for injury “caused solely through

viol ent external and accidental neans,” and an “additional clause



precl uding recovery if the death was caused directly or
indirectly by disease,” the insured “may recover only if [a]
pre-existing disease did not contribute” to the injury. Shiffler

v. Equitable Life Assurance Soc’'y of U S., 838 F.2d 78, 84 (3d

Cir. 1988). The lesson from Cox, Lucas, and Shiffler is that the

burden is on Ray to present evidence that his disability was
caused “solely” by an accident and that a di sease or nedical
condition did not contribute to the disability.

Federal has pointed to specific evidence that Ray’'s
degenerative nedical condition is at |east contributing factor,
if not the sole cause, of his disability. The records from
Tenpl e University Hospital indicate that Ray was admtted because
of weakness in his linbs, that he was di agnosed with spondylotic
cervical nyel opathy, and that he had surgery to relieve sone of
t he disease’s synptons. The records from Ray’'s persona
physician, Dr. Hunter, further indicate that Ray was experiencing
simlar synptons (consistent with spondylotic cervical
myel opat hy) in 2003, well before his alleged fall.

Once Federal put forth this evidence that Ray’'s disability
was caused at least in part by Ray’ s spondylotic cervical
nmyel opat hy, Ray could survive summary judgnent only by pointing
to specific evidence in the record to support his contention that
his disability was caused solely by his “accident,” i.e. his fal

down the stairs. See Berckeley, 455 F.3d at 201.
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Ray has not pointed to any evidence to support his claim
He rests nerely on his allegations and his refutations of
Federal s evidence. Typically, a causation analysis requires

expert testinony. See Albert v. Alter, 381 A 2d 459, 470 (Pa.

Super. C. 1977) (“[When there is no obvious causal relationship
bet ween the accident and the injury, unequivocal nedical
testinmony is necessary to establish the causal connection.”).?
This holds true even for pro se litigants. Moreover, in his
response to Federal’s summary judgnent notion, Ray points to the
report of an independent nedi cal exam nation conducted by Dr.
El i zabet h Post, a neurosurgeon, on March 4, 2005, that refutes
his own argunents. Doc. No. 48, at 2. Dr. Post wites:

Wthin a reasonabl e degree of nedical certainty, M.

Ray suffers fromthe effects of spondylotic cervical

myel opat hy, which is a progressive degenerative

di sease. Wile this condition can be aggravated by

falls, there is no evidence in the record that supports

his version of the events that imredi ately preceded his

hospitalization, and, in fact, there is evidence that

his synptonms predated his adm ssion by al nost one year.
Doc. No. 7, Ex. 1

In short, there is factual evidence to support Federal’s

argunent; there is no factual evidence to support Ray’s argunent.

Therefore, Federal is entitled to judgnent as a matter of law *

3 Albert and simlar cases usually involve personal injury
or nedi cal nmal practice clains; nevertheless, the need for expert
testinmony to denonstrate causation is also applicable in
i nsurance cases involving nedical issues.

4 Ray submitted two notions for sunmmary judgnment (doc. nos.
6 & 8), which were denied by the Court as premature (doc. nos. 27
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I11.  CONCLUSI ON
Federal is entitled to summary judgnent on Ray’'s clai mthat
Federal breached the insurance contract by not providing Ray with

disability benefits. An appropriate Order follows.

& 32). To the extent that Ray’s comments at oral argunent
constitute an “oral notion” for summary judgnment under Rul e 56,
he has failed to show that he is entitled to judgnent as a matter
of law. Ray’s oral notion for summary judgnent is therefore

deni ed.

12



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GEORGE E. RAY, : ClVIL ACTI ON
: NO. 05- 2507
Pl aintiff,

V.

FEDERAL | NSURANCE COVPANY AND :
CHUBB GROUP OF | NSURANCE :
COVPANI ES,

Def endant .

ORDER

AND NOW this 10th day of May 2007, after a hearing on the
record on May 8, 2007, for the reasons stated in the acconpanying
Menorandum it is hereby ORDERED that Defendant’s notion for
sumary judgnent (doc. no. 46) is GRANTED

| T 1S FURTHER ORDERED that Plaintiff’s notion for sanctions
(doc. no. 45) is DEN ED

| T 1S FURTHER ORDERED t hat Defendant’s notion for |eave to
file areply brief (doc. no. 49) is GRANTED.

| T 1S FURTHER ORDERED t hat Defendant’s notion for |eave to

file a second sur-reply brief (doc. no. 53) is GRANTED
AND I T IS SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GEORGE E. RAY, : CIVIL ACTI ON
: NO. 05- 2507
Pl aintiff,
V.
FEDERAL | NSURANCE COVPANY AND :
CHUBB GROUP OF | NSURANCE
COVPANI ES,
Def endant .

JUDGMENT

AND NOW this 10th day of May 2007, it is hereby ORDERED
that, pursuant to the Court’s Order of May 10, 2007, JUDGVENT is

entered in favor of Defendant and against Plaintiff as to all

cl ai ns.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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