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MEMORANDUM

EDUARDO C. ROBRENO, J. April 19, 2007

Tyrone Martin has filed a pro se petition for habeas
relief pursuant to 28 U.S.C. 8§ 2255 asking this Court to vacate,
set aside, or correct his sentence. The Court held an
evidentiary hearing to allow Martin to provide evidence in
support of his petition. For the reasons set forth below, the

Court will deny the petition.

BACKGROUND
Late one winter night in Philadel phia, Martin was

circling around a bl ock plagued by drug-activity in a rented van
with out-of-state tags. Police stopped Martin, searched the van,
and discovered it was full of drugs, a gun, and anmunition. At a
pre-trial suppression hearing, Martin challenged the search of
his vehicle as being w thout probable cause. After this Court
deni ed his suppression notion, Martin proceeded to trial, and a

jury convicted himof possession of cocaine base with intent to
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distribute, in violation of 21 U S.C. § 841(a)(1), and with
carrying a firearmin relation to a drug trafficking crine, in
violation of 18 U S.C. 8§ 924(c)(1). Martin unsuccessfully
chal l enged the search at trial, post trial, and on his direct

appeal to the Third GCrcuit. United States v. Martin, 69 Fed.

App’ x 46 (3d Cir. 2003).

On August 2, 2004, Martin filed a pro se petition for
habeas relief pursuant to 28 U . S.C. 8 2255 asking this Court to
vacate, set aside, or correct his sentence (doc. no. 91). The
Court granted in part and denied in part Martin' s petition, and
ordered a hearing on the two grounds on which he may have had

meritorious clains. United States v. Martin, 454 F. Supp. 2d

278, 288-89 (E.D. Pa. 2006). Those grounds involve clains of
i neffective assistance of counsel through (1) counsel’s prior
representation of a Governnment witness and (2) counsel’s failing

toinformMartin of a plea offer made by the Governnent.

1. CONFLICT OF | NTEREST

Martin alleges in his 8 2255 petition that his trial
counsel, Tariqg Karim El - Shabazz, Esq., failed to informMartin
that he had previously represented Johnny Cul pepper, one of the
Government w tnesses who testified at trial. Specifically,
Martin alleges in his petition that during cross-exam nation, M.

El - Shabazz di sclosed for the first tine “that he represented M.
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Cul pepper in the past.” (Pet. 5B). Martin clainms that M. El-
Shabazz’ s representation of M. Cul pepper in the past “was
fraught with the danger of dividing counsel’s loyalties as to
justify a present finding of a Sixth Amendnent violation as a
result of conflicting interests.” (Pet. 5B).
The Court decided that Martin should be entitled to an
evidentiary hearing based on these allegations, but confined the
hearing to the foll ow ng scope:
At the hearing, petitioner will have the
opportunity to show whether M. El-Shabazz
represented M. Cul pepper in the past, and if he
did, whether M. El-Shabazz had a conti nuing
financial interest in his relationship with M.
Cul pepper and how, if at all, the past
representation provided M. El-Shabazz with
confidential information that affected his
representation of the petitioner.

454 F. Supp. 2d at 283.

The Court held an evidentiary hearing on Decenber 20,
2006 (doc. nos. 110, 114). At the hearing, Martin testified
that, during the course of his trial, M. El-Shabazz told Martin
that he “knew’ M. Cul pepper, not that he actually represented
him Tran. of Hrg. of 12/20/06 at 22. Martin “took it,”
however, that M. El-Shabazz “represented [ Cul pepper] in the past
by saying that, I know him” Martin conceded that this inference
was probably a “msinterpretation of [ M. El-Shabazz's] |anguage

that he used to ne.” 1d. at 23. Martin had no ot her evidence

that M. El-Shabazz ever represented M. Cul pepper. 1d. at 31.
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Furthernore, M. Martin’ s current counsel, Mchael E
Brunnabend, Esq., summarized for the Court his efforts to
determ ne whet her M. El-Shabazz had ever represented M.

Cul pepper. 1d. at 32-34. Al these efforts indicated that he
had not. 1d.

Finally, M. El-Shabazz also testified at the hearing
that he never had represented M. Cul pepper. 1d. at 36. Nor,
according to M. El-Shabazz, had he ever indicated to Martin that

he ever represented M. Cul pepper in the past. 1d.

[11. FAILURE TO | NFORM OF PLEA OFFER

Martin also clainmed in his 8 2255 petition that his
trial counsel (both David Kozlow, Esq. and M. El-Shabazz) failed
to informhimof a plea offer nade by the Governnent.
Specifically, Martin clains in his petition that Assistant U S
Attorney Joseph G Pol uka sent defense counsel a discovery packet
that included a cover letter containing a Governnent settlenent
offer. According to Martin's petition, the letter stated that if
Martin pleaded guilty, the Governnent would recommend “at the
time of sentencing [that Defendant] receive a two point reduction
in his base offense | evel for acceptance of responsibility
pursuant to Sentencing Guideline 3E1.1.” (Pet. 5B). Martin
alleges in his petition that, had he known about it, he would

have accepted this plea offer. He also clainms that trial counsel



failed to informhimabout the lawin relation to the plea and
about the maxi num penalty. (Pet. 5B)
Based on these allegations, the Court found that:
[Pletitioner is entitled to an evidentiary
hearing on his claimfor ineffectiveness of
counsel based on his allegations that M. El-
Shabazz failed to informhimof the
governnment’s nmaking a plea offer that may
have resulted in a two-point reduction in his
base | evel sentence for acceptance of
responsi bility.
Martin, 454 F. Supp. 2d at 283.
At the hearing on Decenber 20, 2006, Martin testified

that, though he wanted to “know all [his] options,” his attorney
never brought to his attention the option of pleading guilty, and
Martin “was under the inpression [that] all we can do now, is
trial.” Trans. of Hrg. of 12/20/06 at 15. He asserted that
after he retained M. El-Shabazz, M. El-Shabazz never visited
him the only tine they met was at the suppression hearing and at
trial itself. 1d. at 26-27. Mrtin testified that he first
“found out” that he had an option of pleading guilty after he had
al ready been convicted following trial, when his subsequently
appoi nted def ense counsel, Joseph Mancano, cane to visit Martin
and asked “why did [you] go to trial?” 1d. at 20. Martin also
testified that Assistant U S. Attorney Pol uka al so asked him
after his trial, at the proffer hearing, “why didn't you just

plead out?” 1d. It was only then, according to Martin, that he

realized he had the option of pleading guilty.
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Martin did not initially testify regarding the cover
letter described in his 8§ 2255 petition.' Wen |ater questioned
regarding this letter, however, Martin stated that he had never
actually seen or heard of such a letter in this case. |1d. at 81.
Rat her, Martin testified, when fornulating his 8§ 2255 petition,
he used the format of a letter addressed to another inmate, which
contained a plea offer, and tailored that letter to this case.
Id. In other words, Martin nerely surm sed that there nust have
been a letter containing a plea offer in this case. He has no
personal know edge of the existence of such a letter.

The Federal Defender originally appointed to represent
Martin, M. Kozlow, also testified at the hearing. M. Kozlowis
the attorney who initially received discovery materials fromthe
Government, and he had no recollection of the Governnent offering
a pleainthis case. |d. at 57-61.2 He also did not recal

Martin being interested in pleading guilty. 1d. at 63.

! Martin's typed petition states: “On Assi st ant

US Attorney sent defendant attorney (sic) a discovery
packet including a cover letter containing the governnent
settlement offer.” 1In the second blank, Martin has handwitten
the nane “Poluka.” (Pet. 5B). The petition also states that
“It]he letter stated that the settlenent offer would expire at

.” In this last blank Martin handwote “N A."

2 Def ense counsel and the Governnent have asserted that

they could not find any plea offer within their files. However,
counsel on both sides have had sone difficulty locating their
conplete original files in this case. Nevertheless, the
testinmony of all the witnesses with personal know edge of the
case, including Martin’s own testinony, points to the concl usion
that there was never any cover letter containing a plea offer.
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M. El-Shabazz also testified at the hearing. He
stated that he nmet and spoke with Martin over the tel ephone on
numer ous occasi ons throughout his |egal representation and
di scussed all of Martin' s options with him 1d. at 49-50.
During those neetings, he testified, Martin was never interested
in pleading guilty, because Martin had a “vendetta” agai nst one
of the police officers involved in the case, id. at 51, 53, and
Martin thought he could sonehow settle that vendetta by
proceeding to trial in this case:

He woul dn’t even tal k about pleading, he was

too busy telling ne how much he disliked the

police, too busy telling ne how nuch they

didn’t have anything, too busy telling ne

about his tattoo that said, F the police and

too busy trying to direct the course of the

l[itigation in the case.

Id. at 36. WM. El-Shabbaz was enphatic that “[t] here was no

i ndi cation, whatsoever, on this side of the equator fromthis
young man, that he was interested in doing anything, other than
going to trial.” 1d. 46

M. El-Shabazz also affirnmed that the Governnent never
made a plea offer. 1d. at 36. He testified that, in his
experience in federal crimnal matters, it is not the general
practice of the Governnent to offer a plea to a defendant, and
general ly, the defendant nust approach the Governnent and express

a desire to plead guilty. 1d. at 45-46. After Martin |ost the

suppression hearing in this case, M. El-Shabazz advised Martin



that he should “re-think” his decision not to plead guilty, and
explained that it would be a “disaster” to take the stand in his
own defense and show off his “F_  the Police” tattoo. [|d. at
53. However, it was Martin’s desire to continue to trial and

di splay his tattoo, which he had the opportunity to do, and did.
Id. After hearing all the evidence, including Martin’s own

testinmony in his defense, the jury convicted Martin.

| V. CONCLUSI ON

Havi ng hel d an evidentiary hearing in which Martin was
provi ded an opportunity to provide additional “specific evidence”
to support the clains of his § 2255 petition, the Court is nowin

a position to rule on those clains. See United States v. Day 969

F.2d 39 (3d Gr. 1992). The Court finds that the files and
records of the case conclusively show that Martin is entitled to
no relief on his claimof ineffective assistance of counsel.
Martin has failed to show that his trial counsel previously
represented a Governnment witness. Martin has also failed to show
that his defense counsel failed to informhimof any plea offer
made by the Governnent.?3

An appropriate order foll ows.

3 Martin has al so submtted a nunber of pro se nenoranda

in which he conpl ains that his habeas counsel has been
ineffective (See doc. nos. 113, 116, 117, 119, 120). To the
extent Martin requests any relief on such grounds, the Court
denies this request w thout prejudice.

-8
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ORDER

AND NOW this 19th day of April, 2007, for the reasons
stated in the acconpanying Menorandum it is hereby ORDERED t hat
defendant’s petition for relief pursuant to 28 U S.C. § 2255

(doc. nos. 91, 93) is DEN ED.

AND I'T I S SO ORDERED.

S/ Eduardo S. Robreno

EDUARDO C. ROBRENG, J.



