IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

US Al RWAYS, | NC.
Plaintiff
VS.
GLAZER ENTERPRI SES, INC. t/a
ELLI OTT EQUI PMENT COMPANY
GLOBAL GROUND SUPPORT, LLC, :
FLU DI CS, | NC. : CIVIL ACTI ON NO 06-1481
Def endant s :
VS.
BAKER & ASSOCI ATES, INC., ALL ;
TEST AND | NSPECTI ON, | NC. :
Addi ti onal Def endant
O NEl LL, J. APRI L 17, 2007

VEMORANDUM

Pendi ng before nme is plaintiff’s notion for |eave to
file an anmended conpl ai nt addi ng Baker & Associates, |Inc.
(presently a third-party defendant) as a defendant, Baker’s
response, plaintiff’s reply, and Baker’s surreply thereto.

Baker asserts that permtting the anendnment woul d be
futile because plaintiff’s claimagainst it is barred by the
statute of |imtations.

Rel ying on Schach v. Ford Mdtor Co., 210 F.R D. 522

(MD. Pa. 2002), Baker argues that a notion for |leave to file an

anended conpl aint which, as here, attaches a proposed anended



conpl aint does not toll the statute and, alternatively, that
F.RCP. 15(c) (“Relation Back of Anmendnents”) is inapplicable to
plaintiff’s proposed anendnent.

As | hold that the proposed anendnent rel ates back to
the date of the original conplaint, I wll grant the notion for
t hat reason and need not consider Baker’s first argunent.

Both plaintiff and Baker make factual assertions in
their briefs which are not pled in the notion and the answer to
t he noti on. As both parties have done so, | wll consider these
assertions as having been properly made.

Plaintiff’s summary of the background facts foll ows.

On February 28, 2005, a US Al rways enpl oyee, Robert
Enmer son, was operating a piece of de-icing equipnent, a de-icing
boom located in slot 3B at the de-icing facility at the
Phi | adel phia I nternational Airport when the boom coll apsed on a
US Airways Airbus 330 causing severe danage to the plane. M.
Emer son sustained personal injuries. As a result of this
accident, various |lawsuits have been fil ed.

US Airways filed the present action on April 7, 2006
against Elliott Equipnment Co., dobal Gound Support, LLC and
Fluidics, Inc. This action was thereafter consolidated with

d obal Ground Support, LLC v. d azer Enterprises, Inc.,

2:05-¢cv-04373 and both actions are currently pending in this

Court under the | ead case bearing No. 2:05-cv-04373. Both of



t hese cases, one other case which is pending in this Court,

d obal Ground Support, LLC v. All Test and Inspection, Inc.,

2: 07-cv-00491, and a nunber of other cases which have been filed
by various parties in the Philadel phia Court of Comon Pl eas al
ari se out of the February 28, 2005 incident.

Defendant Elliot, the conpany that designed and
manuf actured the section of the boomthat failed, filed a third
party conpl ai nt agai nst Baker on Decenber 22, 2006.

Plaintiff clains that recently, during the course of
di scovery, it has conme to its attention that Baker was |ikely
responsi bl e for providing various engi neering services while the
de-icing facility at the Airport was bei ng designed and
constructed. Plaintiff believes that Baker nmay have contracted
with Fluidics, my have acted as a consultant with regard to the
desi gn and construction of the boom and al so revi ewed and
approved various engineering drawings relating to the facility
and the boom

Rul e 15(c) provides in effect that an anendnent of a
pl eading rel ates back to the date of the original pleading when

(1) the claimasserted in the anended pl eadi ng ari ses
out of the conduct, transaction, or occurrence set forth or
attenpted to be set forth in the original pleading; and

(2) the amendnent changes the party or the nam ng

of the party against whoma claimis asserted if the foregoing



provision is satisfied and the party to be brought in by
anendnent (A) has received such notice of the institution of the
action that it will not be prejudiced in maintaining a defense on
the nerits, and (B) knew or should have known that but for a
m st ake concerning the identity of the proper party the
action woul d have been brought against it.

Plaintiff concedes that it nust satisfy these three
requirenents in order to establish relation back

Baker’s contention to the contrary notw thstanding, it
is clear that the cause asserted in the proposed anended
conplaint arises fromthe occurrence that is set forth in the
original conplaint, nanely, the collapse of the boom at the
Phi | adel phia Airport in February, 2005. Baker has not contested
plaintiff’s assertion that a subpoena was served on Baker by
defendant Elliott on June 6, 2006, seeking Baker’s docunents
pertaining to the lawsuits; accordingly, Baker had adequate and
tinmely notice of this litigation.

The question that renmains is whet her Baker knew or
shoul d have known that the conplaint would have naned it as a
party defendant but for a m stake concerning its identity. The
law in this Crcuit is that “m stake” includes |ack of know edge

on the part of the novant. Arthur v. Maersk, 434 F.3d 196, 208-

209 (3d Cr. 2006). Arthur also holds that a delay of el even

nmont hs does not warrant refusal of |eave to anend. 1d. at 204.



The present notion was filed a little | ess than el even nont hs
after comrencenent of the action.

In Baker’s surreply, it argues that there is no basis
to concl ude that Baker knew or should have known that it would
have been joined but for plaintiff’s m stake. Baker notes that
US Airways was aware of Baker nonths before the statute of
[imtations expired and that defendant Elliott joined Baker as a
third party defendant nearly three nonths before the statute of
[imtations expired. Under Arthur, however, US A rways’
awar eness of Baker before the expiration of the statute of
limtations does not bar US Airways’ notion. “The |anguage of
Rul e 15(c) plainly inplies that the “m stake” nust have occurred
at the tinme the conplaint was filed.” 1d. at 207 n.13. Baker
does not contest that US Airways | acked knowl edge of Baker’s
potential involvenent at the tine the original conplaint was
filed.

An appropriate Order follows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

US Al RWAYS, | NC.
Plaintiff
VS.
GLAZER ENTERPRI SES, INC. t/a
ELLI OTT EQUI PMENT COVPANY,
GLOBAL GROUND SUPPORT, LLC, :
FLU DI CS, | NC. : CIVIL ACTION NO 06-1481
Def endant s :
VS.
BAKER & ASSCOCI ATES, | NC., ALL E

TEST AND | NSPECTI ON, | NC.
Addi ti onal Def endant

ORDER

AND NOW this 17TH day of April, 2007, upon
consideration of plaintiff’s notion for leave to file an anended
conplaint and the response of Baker and Associates, Inc., it is
hereby ORDERED that the nmotion is GRANTED. The anended
conplaint, attached as exhibit “A” to the notion, is accepted as
filed on this date. US Airways shall perfect service of the
anmended conpl ai nt.

An extension of discovery deadlines undoubtedly will be
needed. Counsel should agree on an extension and subnmt a
proposed order.

S/ITHOVAS N. O NEILL, JR

THOMAS N. O NEI LL, JR, J.



