IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
BARBARA DOUGHERTY, . CIVIL ACTION
Plaintiff, 5 05- 2336
V. :
TEVA PHARMACEUTI CALS USA, | NC.,

Def endant .

JOYNER, J. April 9, 2007

MVEMORANDUM AND ORDER

Presently before the Court is Defendant’s Mttion to
Reconsi der the August 30, 2006 Order! Denying Defendant’s Motion
for Judgnent on the Pleadings (Doc. No. 33). For the reasons
bel ow, the Court VACATES its August 29, 2006 decision (Doc. No.
32) holding that enployees may not waive clainms under the Famly
and Medi cal Leave Act (“FM.LA’) as part of a severance agreenent,
and now HOLDS that the operative regulation, 29 CF. R 8
825. 220(d), does not prevent an enployee from wai ving and/ or
settling any clains for past violations of the FMLA

Backgr ound

A Procedural History
On May 23, 2005, Plaintiff filed suit against her forner

enpl oyer, TEVA Pharmaceuticals (“TEVA" or “Defendant”), for

! Defendant’s notion incorrectly indicates that the Court issued its
deci si on on August 30, 2006. The Court issued its decision on August 29, 2006
and it was docketed on August 30, 2006.



all eged violations of the Americans with Disabilities Act, 42
US C 8§ 12101 et seq. (“ADA’), and the Fam |y and Medical Leave
Act, 29 U S.C. §8 2601 et seq. (“FM.A" of “Act”).? TEVA noved for
Judgnent on the Pl eadings and/or Sunmary Judgnment (Doc. No. 6)
arguing that Plaintiff’'s clains were barred by a rel ease
agreenent she entered into as part of her severance package.

Thi s agreenent provided that Plaintiff, in exchange for various
severance benefits, would voluntarily release TEVA fromliability

for any clains - including FMLA clainms — arising out of, or

rel ated to, her enploynent.3 See Dougherty v. Teva Pharm USA,
Inc., 05-2336, 2006 U.S. Dist. LEXIS 62179, at *4 (E.D. Pa. Aug.
29, 2006). Before ruling on TEVA's notion, the Court gave the
parties |leave to conduct |limted discovery concerning the

validity of the rel ease agreenent. See May 11, 2006 Order (Doc.

2 For a nore detailed factual background, see Dougherty v. Teva Pharm
USA, Inc., 05-2336, 2006 U S. Dist. LEXIS 62179, at *1-11 (E.D. Pa. Aug. 29,
2006). The particulars of Dougherty’s enploynment history and clains are
unnecessary to resolving the issue of the proper interpretation and
application of 29 C. F.R § 825.220(d) to severance agreenents.

% The Agreenent provides, in relevant part:

TEVA agrees to pay DOUGHERTY, by neans of a |lunp sum the equival ent
of two nonth’s wages, in addition to the equival ent cost of two
nonth’s COBRA coverage and further agrees not to contest DOUGHERTYS
[sic] application, if any, for unenploynent benefits and, in

consi deration of such and intending to be legally bound, DOUGHERTY
does hereby REM SE, RELEASE AND FOREVER DI SCHARGE TEVA...of and from
any and in all nanner of actions, causes of action, suits, debts,
clains and demands arising fromor relating in any way to her

enpl oyment with TEVA. DOUGHERTY specifically waives any clains that
she m ght have under...the Americans with Disabilities Act...and any
and all other federal, state or local statutory clains....

Def. Mdt. for Judgenment on the Pl eadi ngs and/or Sunmary Judgnent, Ex.
A, Separation Agreenent and CGeneral Rel ease (“Agreenent”).
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No. 19). Following this discovery, Plaintiff filed an Amended
Conpl aint (Doc. No. 22), and TEVA filed a supplenent to its
Motion (Doc. No. 23). The Court also requested both parties to
file additional briefing (Doc. Nos. 29, 30) addressing the
applicability of 29 CF. R 8§ 825.220(d) to the severance
agreenent . 4
B. This Court’s August 29, 2006 Deci sion

On August 29, 2006, this Court, relying principally on the

Fourth Crcuit’s decision in Taylor v. Progress Enerqy, lnc., 415

F.3d 364, 365 (4th Gr. 2005), vacated by 2006 U. S. App. LEXIS

15744 (4th Cir. June 14, 2006),° held that 29 C F.R § 825.220(d)
(“Section 825.220(d)”) precludes an enpl oyee from wai vi ng her

FMLA clains as part of a severance agreenent. See Dougherty, 2006

US Dist. LEXIS 62179, at *14-15. The Court agreed with
Taylor’ s reasoning that the regulation s plain |anguage and

adm ni strative history supported this result. See Dougherty, 2006

US. Dist. LEXIS 62179, at *19 (“Wile Taylor has recently been
vacated for unspecified reasons, we find that its core reasoning
is, nonethel ess, persuasive.”). Accordingly, TEVA could not rely
upon Plaintiff’'s rel ease of her FMLA clainms as a defense to the
present suit. The Court did not, however, reach the nerits of

Dougherty’s cl ai ns.

4 The Court requested this briefing by letter dated August 1, 2006.

5 The panel rehearing was schedul ed for Cctober 25, 2006.
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Section 825.220(d), in relevant part, provides that
“[ e] npl oyees cannot wai ve, nor nay enployers induce enpl oyees to

wai ve, their rights under [the] FMLA." 29 C.F.R § 825.220(d).°*

5 The complete text of Section 825.220 reads:

§ 825.220 How are enpl oyees protected who request |eave or otherw se assert
FMLA rights?

(a) The FMLA prohibits interference with an enployee's rights under the
law, and with |l egal proceedings or inquiries relating to an enployee's rights.
More specifically, the | aw contains the follow ng enpl oyee protections:

(1) An enployer is prohibited frominterfering with, restraining, or denying
the exercise of (or attenpts to exercise) any rights provided by the Act.

(2) An enployer is prohibited fromdischarging or in any other way
di scrim nating agai nst any person (whether or not an enpl oyee) for opposing or
conpl ai ni ng about any unlawful practice under the Act.

(3) Al persons (whether or not enployers) are prohibited fromdi scharging or
in any other way discrimnating agai nst any person (whether or not an
enpl oyee) because that person has --

(i) Filed any charge, or has instituted (or caused to be instituted) any
proceedi ng under or related to this Act;

(ii) Gven, or is about to give, any infornation in connection with an inquiry
or proceeding relating to a right under this Act;

(iii) Testified, or is about to testify, in any inquiry or proceeding relating
to a right under this Act.

(b) Any violations of the Act or of these regulations constitute interfering
with, restraining, or denying the exercise of rights provided by the Act.
"Interfering with" the exercise of an enployee's rights would include, for
exanpl e, not only refusing to authorize FM.A | eave, but discouragi ng an

enpl oyee fromusing such | eave. It would al so include nmanipul ation by a
covered enployer to avoid responsibilities under FMLA, for exanpl e:

(1) transferring enployees fromone worksite to another for the purpose of
reduci ng worksites, or to keep worksites, below the 50-enpl oyee threshold for
enpl oyee eligibility under the Act;

(2) changing the essential functions of the job in order to preclude the
t aki ng of | eave;

(3) reducing hours available to work in order to avoid enployee eligibility.

(c) An enployer is prohibited fromdiscrimnating agai nst enpl oyees or
prospective enpl oyees who have used FMLA | eave. For exanple, if an enpl oyee on
| eave wi thout pay would otherwi se be entitled to full benefits (other than
health benefits), the same benefits would be required to be provided to an
enpl oyee on unpaid FMLA | eave. By the sane token, enployers cannot use the
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Al t hough the pertinent |anguage is only fourteen words in |ength,
courts have spent thousands in trying to settle on its meaning.
And the result has been a | ack of consensus anong the federal
courts as to the correct interpretation of Section 825.220(d).’

| ndeed, this Court took as the starting point for its analysis
the divergent interpretations offered by the Fourth and Fifth
Circuits,® before rejecting the Fifth Circuit’s narrower
construction of Section 825.220(d).

In Faris v. Wllians WPC-1, Inc., the Fifth Crcuit

concl uded that Section 825.220(d)’s prohibition against waivers

taking of FMLA | eave as a negative factor in enploynent actions, such as
hiring, pronmotions or disciplinary actions; nor can FMLA | eave be counted
under "no fault" attendance policies.

(d) Enpl oyees cannot wai ve, nor may enployers induce enpl oyees to waive, their
rights under FMLA. For exanple, enployees (or their collective bargaining
representatives) cannot "trade off" the right to take FMLA | eave agai nst sone
ot her benefit offered by the enployer. This does not prevent an enpl oyee's

vol untary and uncoerced acceptance (not as a condition of enploynent) of a
"l'ight duty" assignnment while recovering froma serious health condition (see
§ 825.702(d)). In such a circunstance the enployee's right to restoration to
the sane or an equivalent position is available until 12 weeks have passed
within the 12-nonth period, including all FM.A | eave taken and the period of
"l'ight duty."

(e) Individuals, and not nerely enpl oyees, are protected fromretaliation for
opposing (e.g., file a conplaint about) any practice which is unlawful under
the Act. They are simlarly protected if they oppose any practice which they
reasonably believe to be a violation of the Act or regul ations.

” Compare Faris v. Wllians WPC-1, Inc., 332 F.3d 316, 322 (5th Cir.
2003) (holding that Section 825.220(d) applies “only to waivers of substantive
rights under the FMLA, rather than to clains for noney damages”) and Kuj awski
v. US Filter Wastewater Group, Inc., No. 00-1151, 2001 U S. Dist. LEXI S
17578 (D. M nn. Aug. 7, 2001)(approving validity of an enpl oyee’'s rel ease of
FMLA cl ai ns wi thout discussing Section 825.220(d)) with Brizzee v. Fred Myer
Stores, Inc., No. 04-1566, 2006 W. 2045857 (D. O. July 17, 2006) (adopting
Magi strate Judge’s decision to follow Taylor and hold that Section 825.220(d)
prohi bits both prospective waiver of FMLA rights and settlenent of FM.A
cl ai ns) .

8 The Third Circuit has not ruled on the applicability of Section
825.220(d) in this particular context.



applies only to the “prospective” waiver of “substantive rights
under the [ FMLA] such as rights to | eave, reinstatenent, etc.,
rather than to a cause of action for retaliation for the exercise
of those rights.” 332 F.3d 316, 320-21 (5th Cr. 2003). The
Fifth Court began its analysis by enphasizing that the “proper
focus is on the nmeaning of the phrase ‘rights under the FM.A. "
Id. at 320. It concluded that this phrase (when read in the
context of the regulation as a whole) referred only to the
substantive protections of the FMLA. This was so because nowhere
did the regul ati on descri be, for exanple, a “cause of action for
discrimnation . . . as an FMLA right.” |d. at 321. A cause of

action for discrimnation, and the like, are only “protection[s]

for FMLA rights, the waiver of which is not prohibited by the
statute.” 1d. (enphasis in original). Therefore, critical to the
Faris court’s analysis was the observation that Section

825. 220(d) di stingui shes between substantive FM.LA rights and
proscriptive ones (i.e. one’s renedies); this latter set being
susceptible to waiver. See id. (“A plain reading of the
regulation is that it prohibits the prospective waiver of rights,

not the post-dispute settlenment of clains.”).?®

® The Fifth Crcuit also reached this conclusion by relying, in part,
on an earlier decision by that court, which held that a cause of action for
retaliation (a proscriptive right) is distinct fromthe substantive rights
under the FMLA. See Faris, 332 F.3d at 321 n.5 (citing Chaffin v. John H
Carter Co., 170 F.3d 316, 319 (5th Cir. 1999)). In its briefing to this
Court, the Departnent of Labor (“DOL") rejects that the plain text of Section
825.220(d) distingui shes between substantive and proscriptive rights. See
infra Note 18 and acconpanyi ng text.




In contrast, this Court rejected that Section 825.220(d)
di sti ngui shed between either substantive rights and proscriptive
rights, or between prospective rights and retrospective cl ai ns.

See Dougherty, 2006 U.S. Dist. LEXIS 62179, at *14-15. | nst ead,

the Court whol eheartedly endorsed the Fourth G rcuit’s approach
in Taylor, and read the plain |anguage of Section 825.220(d) as
broadly prohibiting an enpl oyee fromwaiving either FMLA rights

(substantive or proscriptive ones) or clains. See Dougherty, 2006

US Dst. LEXIS 62179, at *19. The Court al so observed (like
the Taylor court) that this interpretation of Section 825.220(d)
was supported by its (albeit Iimted) adm nistrative history,
whi ch consi sted basically of the Preanble to the Fina

Regul ations | nplenenting the Fam |y and Medi cal Leave Act of

1993. 19 See Dougherty, 2006 U.S. Dist. LEXIS 62179, at *20-21.

0 |In relevant part, of the Preanble stated

Nat i onsbank Cor poration (Troutman Sanders), Southern Electric
International, Inc (Troutman Sanders), and Chamber of Conmerce of USA
expressed concerns with the “no waiver of rights” provisions included
in paragraph (d) of this section. They recomended explicit

al | owance of waivers and releases in connection with settlenent of
FMLA clainms and as part of a severance package (as al |l owed under
Title VI and ADEA clainms, for exanple). The ERI SA | ndustry
Conmittee raised a simlar concern with respect to the rule’ s inpact
on early retirenent wi ndows offered by enployers. Such wi ndows are
typically open for a limted period of tinme and require all enpl oyees
accepting the offer to be off the payroll by a certain date. |If

enpl oyees on FMLA | eave have the right to participate in an early
retirement program but may continue to have and assert |eave rights,
the | eave rights could adversely affect administration of the early
retirement program

The Department has given careful consideration to the coments
received on this section and has concl uded that prohi bitions agai nst
enpl oyees wai ving their rights and enpl oyers i nduci ng enpl oyees to
wai ve their rights constitute sound public policy under the FM.A as
is also the case under other |abor standards statutes such as the
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Because the Court concluded that the Departnment of Labor (“DOL")
did not intend to limt the application of Section 825.220(d) to
prohi biting only the prospective waiver of “rights,” it held that
the regul ation also prohibits an enpl oyee fromwaiving clains for
past FMLA viol ations through a severance agreenent. See id. at
*24.

C TEVA’s Mbtion to Reconsider this Court’s August 29, 2006
Deci si on

On Septenber 26, 2006, TEVA filed this Mtion to Reconsi der
the Court’s August 29, 2006 decision (Doc. No. 33). TEVA
contends that this Court’s interpretation of Section 825.220(d)
is erroneous in light of the position taken by the DOL in its
am cus briefing before the Fourth Grcuit supporting the

appel | ee-enpl oyer’s petition to rehear Taylor en banc. See TEVA

Menorandum i n Support of its Mtion to Reconsider (“TEVA Meno.”)

at 1. TEVA argues that while this Court correctly recogni zed

FLSA. This does not prevent an individual enployee on unpaid |eave
fromreturning to work quickly by accepting a “light duty” or

di fferent assignnment. Accordingly, the final rule is revised to
all ow for an enployee's voluntary and uncoerced acceptance of a
“l'ight duty” assignnent. An enployee’s right to restoration to the
sanme or an equival ent position would continue until 12 weeks have
passed, including all period of FMLA | eave and the “light duty”
period. In this connection, see also § 825.702(d).

60 Fed. Reg. 2180, 2218-19 (Jan. 6, 1995)(enphasi s added).

u On June 14, 2006, the Fourth Circuit vacated Taylor and granted a
panel rehearing. See Taylor v. Progress Enerqgy, Inc., No. 04-1525, 2006 U S
App. LEXIS 15744 (4th Cir. June 14, 2006). |In Taylor, the DOL filed an am cus
brief explaining that it had consistently interpreted Section 825.220(d) to
permt the retrospective settlenent of FMLA clains and this interpretation of
the FMLA is entitled to deference under Chevron. See TEVA Meno., Ex. A (Brief
for the Secretary of Labor as Amicus Curiae in Support of Defendant-Appellee’s
Petition for Rehearing En Banc (“DOL en banc Brief”)) at 4-6; TEVA Meno., Ex.
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that the DOL's interpretation of the FMLA through its

pronmul gati on of Section 825.220(d) was reasonable and entitled
def erence under Chevron, this Court neverthel ess erred by

m sreadi ng the plain text of the regulation and ascribing a
different (and indeed contrary) interpretation to it than that
taken by the DOL. The Court permtted the DOL to file an am cus
brief in support of TEVA' s position.?

Consistent with the position it took before the Fourth
Crcuit, the DOL contends that Section 825.220(d), by its terns,
bars only the prospective waiver of “rights” and not the
retrospective waiver of “clains”. See Brief of the Secretary of

Labor as Amicus Curiae in Support of Defendant’s Motion for

Reconsi deration (“DOL Ami cus Brief”) (Doc. No. 38) at 5-10.%

The DOL argues that both the Taylor court and this Court erred by
focusing on the word “waiver” in the first sentence of Section
825. 220(d), rather than on the word “rights.” See id. at 7 (“The
operative termin the regulation . . . is not ‘waiver’ but

‘rights . . . .”7). The DOL stresses that because Section

B (Suppl enmental Brief on Panel Rehearing for the Secretary of Labor as Anm cus
Curiae (“DOL Supp. Panel Brief”)) at 4 (“[T]he [DO.] has never interpreted
section [825.]220(d) as barring the private, retrospective settlenment of FM.A
clains.”).

12 By letter dated Septenber 27, 2006, the DOL had requested perm ssion
to file an amcus brief. The DOL filed its brief on Novenber 3, 2006.
Because TEVA' s brief acconpanying its Mtion for Reconsideration does little
nore than parrot the position taken by the DOL before the Fourth GCrcuit (as
wel | as subsequently this Court), the Court focuses principally on the
argunents advanced by the DOL.

13 See also Note 11, supra.




825.220(d) only refers to “rights,” its prohibition does not
extend to the settlenment of “clainms.” See id. at 7. And this
interpretation, the DOL asserts is “consistent with established
precedent in enploynent |aw that disfavor[s] the prospective
wai ver[] of rights, but encourag[es] the settlenent of clains.”

Id. at 9 (citing Al exander v. Gardner-Denver Co., 415 U.S. 36,

51-52 (1974) (“Although presumably an enpl oyee may wai ve his
cause of action under Title VII as part of a voluntary
settlenment, . . . an enployee’'s rights under Title VIl are not

suscepti bl e of prospective waiver.”); Eisenberg v. Advance

Rel ocation & Storage, Inc., 237 F.3d 111, 116-17 (2d G r. 2000)

(“Accordingly, a firmcannot buy froma worker an exenption from
the substantive protections of the anti-discrimnation |aws
because workers do not have such an exenption to sell, and any
contractual termthat purports to confer such an exenption is

invalid.”); Kendall v. Watkins, 998 F.2d 848, 851 (10th Gr

1993)). Thus, the DOL contends that it is reasonably
interpreting the FMLA through Section 825.220(d), and its
position is entitled deference. See DOL Am cus Brief at 10.

In the alternative, the DOL argues that even if this Court
concl udes that the rel evant | anguage of Section 825.220(d) is
anbi guous, the Secretary’s “perm ssible interpretation” of the
regul ation, as set forth in its amcus briefs before this Court

and the Fourth Grcuit, is nevertheless “entitled to controlling
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deference.” |d. at 11 n.10 (citing Auer v. Robbins, 519 U S. 452,

462 (1997)); Barnhart v. Wlson, 535 U S. 212, 217 (“Courts grant

an agency’s interpretation of its own regul ati ons consi derabl e
| egal | eeway.”).

The Court now considers TEVA's Mdtion to Reconsider in |ight
of the DOL’s interpretation of the FMLA vis-a-vis Section
825.220(d). This requires the Court to (once again) determ ne
whet her the DOL’s promul gati on of Section 825.220(d) is a
reasonable interpretation of the FMLA, and thus entitled to

def erence under the standard set forth in Chevron, USA, Inc., V.

Nat ural Resources Defense Council, Inc., 467 U S. 837 (1984)

(“ Chevron’).

St andard of Revi ew

The “purpose of a notion for reconsideration is to correct
mani fest errors of law or fact or to present newy discovered

evidence.” Post Confirmation Trust for Flemng Cos., Inc., V.

Fri edl and, No. 06-CVv-1118, 2006 U S. Dist. LEXI S 86608, at *3-4

(E.D. Pa. Nov. 21, 2006)(quoting Harsco Corp. v. Zlotnicki, 779

4 The Court agrees with the DOL that the fact that its “interpretation
[of Section 825.220(d)] cones . . . inthe formof a legal brief . . . does
not, in the circunstances of this case, make it unworthy of deference. The
[DOL's] position is in no sense a ‘post hoc rationalization advanced by an
agency seeking to defend past agency action against attack, Bowen v.
Georgetown Univ. Hospital, 488 U. S. 204, 212 (1988). There is sinply no reason
to suspect that the interpretation does not reflect the agency's fair and
consi dered judgnent on the matter in question.” Auer, 519 U S. at 462. But
inmplicit inthis statenent is the understanding that an agency’s
interpretation of a statute (or regulation) in a legal brief is
automatically entitled deference under Chevron, USA, Inc., v. Na
Resources Defense Council, Inc., 467 U S. 837 (1984).

not
tural
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F.2d 906, 909 (3d Cir. 1985), cert. denied, 476 U. S. 1171
(1986)). Thus, a notion for reconsideration will be granted if
the noving party, here TEVA, can show “one of the follow ng: 1)
an intervening change in the controlling law, 2) the availability
of new evidence that was not avail able previously; or 3)the need
to correct a clear error of law or fact to prevent nmanifest

injustice.” Mx's Seafood Café v. Quinteros, 176 F.3d 669, 677

(3d Cir. 1999). This notion raises the third situation - the
need to correct a clear error of |aw

Di scussi on

In review ng an agency’s construction of the statute which
it admnisters the Court nust ask “first, always,. . . whether
Congress has directly spoken to the precise question at issue.”
Chevron, 467 U.S. at 842. *“If the intent of Congress is clear,
that is the end of the matter; for the court, as well as the
agency, nust give effect to the unanbi guously expressed intent of
Congress.” 1d. at 842-43 (" Chevron Step One”). In determning
whet her congressional intent is clear, the Court nmust exam ne the

statute’s | anguage and |l egislative history. See K Mart Corp. v.

Cartier, Inc., 484 U S. 281, 291 (1988). The initial inquiry

under Chevron, therefore, is whether Congress, in enacting the
FMLA, explicitly provided for or precluded the waiver of clains.
The statutory text of the FMLA is silent with respect to the

wai ver or settlenment of clains. See 29 U . S.C. 8§ 2601 et. seq.;

12



Taylor, 415 F.3d at 369. And its legislative history does not
clearly evince Congress’s intent to permt or preclude the waiver
or settlenment of FMLA clains. Thus, Congress has not spoken
directly to the issue of waiver. It has, however, directed the
Secretary of Labor to issue such regulations as are “necessary to
carry out” the statute. 29 U S.C. § 2654. Accordingly, Congress
“has by inplication del egated authority to the agency” to

promul gate regul ations to deal specifically with this issue.

Taylor, 415 F. 3d at 369 (quoting United States v. Deaton, 332

F.3d 698, 708 (4th Gr. 2003)).

In the absence of express congressional intent, a court nust
determ ne whet her the agency’s answer to a specific issue is
“based on a perm ssible construction of the statute.” Chevron,
467 U.S. at 843 (“Chevron Step Two”). At this stage, it is not
the role of the Court to determ ne whether the DOL’s
interpretation is correct or whether another interpretation is
preferable. Rather, the Court exercises a limted interpretive
role. It nust only determ ne whether the DOL reasonably
interpreted the FMLA through Section 825.220(d). And if so, the

Court nust defer to that interpretation. See, e.qg., Sommer V.

Vanguard G oup, 461 F.3d 397, 399 n.2 (3d Gr. 2006). But

whet her Section 825.220(d) is a reasonable interpretation of the
FMLA, first requires the Court to determ ne what the regul ation

nmeans.
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In its earlier decision, the Court (follow ng Taylor) held
that Section 825.200(d), by its terns, prohibits an enpl oyee from
wai vi ng either prospective rights or accrued FMLA clains. As
detail ed above, TEVA (and nore inportantly the DOL) argues that
this interpretation was clearly erroneous. After considering the
additional briefing (primarily that fromthe DOL), the Court
agr ees.

Section 825.220(d), in relevant part, provides that
“enpl oyees cannot wai ve, nor may enpl oyers induce enployees to
wai ve, their rights under [the] FMLA 29 C. F. R 825.220(d)
(enphasi s added). Notably, the regulation’s plain | anguage
mentions only the waiver of rights. 1t is, however, silent with
regard to the waiver of “clains” (the word claimdoesn't even
appear in the regulation). And so to properly interpret Section
825. 220(d) (according to the DOL), requires the Court to focus on
the word “rights,” not the word “waiver.” The DOL is partially
correct.

By not focusing on the word “rights,” this Court (like
Taylor) did conflate the notion of a ‘right’ with that of a
‘claim’?® But properly understood, these are distinct concepts.
So to use theminterchangeably, as this Court and the Fourth
Crcuit previously did in analyzing Section 825.220(d), is what

(in part) led to the erroneous conclusion that an enpl oyee may

15 gpecifically, a claimwhich has accrued.

14



not waive clains for past violations of the FM.A

Contrary to the DOL's suggestion, however, it is not enough
to sinply focus on the word “rights.” And as it wll becone
clear, momentarily, it is also not enough to focus on the word
“claim” To properly analyze the neaning of this regulation,
requires the Court (as the Fifth Crcuit did in Faris) to
consi der the nmeaning of the entire phrase “rights under the
FMLA.” Section 825.220(d) will bar the waiver of an existing
claimonly if such a waiver anobunts to a waiver of an enpl oyee’s

ri ghts under the FM.A.

A claimmaterializes only after the violation of a right.
Therefore, absent the violation of sone right, one has no
claim?®® |n other words, elenmentary as this may seem an
enpl oyee, who freely exercises her FMLA rights w thout incident,
wi Il never have a claimfor violations of the FMLA agai nst her
enployer. This sinplistic exanple illustrates the distinction
between a right and an accrued claim A claimis essentially
backwards | ooking. One asserts a clai mbecause they have
al l egedly endured sone past legal harm Rights, on the other

hand, are essentially forward | ooking; they informus as to the

6 Though the ol d adage clains that “where there is a right, there is
renedy,” this is not entirely true. It is not always the case that there
exists a private renmedy (i.e. an individual cause of action) for the violation
of one’s rights. See, e.qg., Alden v. Maine, 527 U S. 706 (1999) (Because
Congress | acks the power under its Article | powers to abrogate state
sovereign i munity, state enployees do not have a private remedy in either
state or federal court against their state enployers for violations of the
Fair Labor Standards Act).

15



scope of perm ssible (or inpermssible) conduct. And so while
anyone covered by the FMLA always has rights under the statute,

they don’t necessarily have any clains. E.g., Di Biase v.

Sm t hKli ne Beecham Corp., 48 F.3d 719, 729 (3d Cir.), cert.

denied, 516 U. S. 916 (1995) (“Aright to be free prospectively
fromcertain fornms of discrimnation always is worth sonet hing;
however, whether a person has accrued a claimbased on a right
depends entirely on what previously has occurred.”).

So far, so good. It appears that the DOL's focus on the
word claimworks in their favor; there appears to be a clear
di chotony between rights and clains. But the problemis that an
enpl oyer coul d seize upon the DOL’s enphasis of the word ‘claim
and effectively force an enpl oyee to waive a subset of her rights
under the FMLA. Specifically, it is not enough to consider the
word ‘claim in isolation because doing so fails to distinguish
between interfering with an enployee’s ability to bring a claim
in the future versus settling one for past conduct.

When a person sues (i.e. brings a claim for violations of
the FMLA, she is exercising one set of rights - proscriptive
rights'” - to protect another set - substantive rights (in this
i nstance the FMLA's substantive protections). But if an

enpl oynent contract requires a prospective enployee to ‘waive any

7 The FMLA codifies three types of clains (i.e. proscriptive rights).
See 29 U.S.C. 8§ 2615(a)(1) (interference clains); 29 U S.C. 8§ 2615(a)(2)
(discrimnation clains); 29 U S.C. § 2615(b) (retaliation clainmns).
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clainms she m ght have for future violations of the FMLA,’ this
woul d be asking the enployee to do little nore than forfeit her
proscriptive rights under the FMLA (i.e her FMLA renedies). The
net effect being that the enployee would still have substantive
rights under the FMLA but no way to enforce them Section
825. 220(d) does not permt this type of agreenent, however. The
regul ati on prohibits the waiver of any right under the FMLA. Its
text does not evince that its applicability islimted to the
FMLA' s substantive protections. To read the regulation in that
manner woul d be introducing a distinction that the text does not
support. The Court can think of no good reason to do so. And it
will not.?®

The basic point here is that there is nothing magi cal about
enphasi zing the word “clainf over “right.” An enployer could
readily draft a contract which uses the word “clainms” that is
functionally equivalent to drafting one wwth the word “rights.”
Wth the effect being that under either of these agreenents, the

enpl oyee is waiving her rights under the FMA  The Court

therefore rejects the DOL’s argunent that the applicability of

8 As noted earlier, the DOL reads the Fifth Circuit’s decision in
Faris to suggest that Section 825.220(d) only prohibits the prospective waiver
of substantive rights under the FMLA (e.g., the right to take FMLA | eave), but
not the prospective waiver of proscriptive rights (e.g., the right to sue for
violations of the FMLA). See DOL Amicus Brief at 4 n.6. The DOL explicitly
rejects this interpretation of Section 825.220(d). See id. (“The [DQ]
construes the regulation as barring the prospective waiver of any right under
the FMLA. ") (enphasis in the original). As noted in the nmain text, the Court
agrees that the regul ation does not facially distingui sh between proscriptive
and substantive rights under the FMLA.  And so an enpl oyee may not
prospectively waive (or be induced to do so) either set of rights.
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Section 825.220(d) turns solely on the general distinction
bet ween rights and cl ai ns.

Now one m ght argue that the reverse (Il ooking at accrued
rather than future clains) is also true. 1Isn't it the case that
the ability to bring a claim(once it accrues) is in fact a right
initself, i.e. the aggrieved enployee is now exercising her
“right” to bring a clain? Yes. |In one sense that is true. It is
a kind of right; but inportantly, not a right under the FM.A

By electing to waive (or settle) a claimthat has accrued,
an enpl oyee i s not waiving any proscriptive or substantive rights
under the FMLA. This is so because the decision to bring a claim
(i.e. exercise one’s proscriptive rights) is not a separate right

under the Act. And Section 825.220(d) only prohibits the waivers

of rights under the FMA. Those rights include its substantive
protections (i.e. FMLA leave) and its proscriptive ones (i.e.
right to sue for retaliation). |In other words, the decision to
bring a claim(saying that you are going to exerci se your right
to sue) is not a separate right under the FMLA. Nowhere does the
FMLA (or regul ation) mandate that an aggri eved enpl oyee nust
exerci se her proscriptive rights and bring an FMLA claim An
enpl oyee’ s decision to exercise her proscriptive rights is an

i ndependent one that she al one nust make. Thus, the decision to
exercise the FMLA's proscriptive protections stands apart from

the FMLA. That right (the decision whether to file suit or not)
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ari ses only when an enployer has violated the FMLA. So it can't
be right "under the FMLA" because it doesn't exist in the absence
of an FMLA violation (whereas the proscriptive right to protect
agai nst FMLA viol ations does). So by settling a past FMLA claim
the enpl oyee still retains all of her substantive rights and
remedi es (proscriptive rights) under the FMLA. After a
settlenment, an enpl oyer cannot, for exanple, deny her of FM.A
leave. And if it does, the enployee always has a renedy
(proscriptive right) under the FMLA to chall enge that action
Entering into a settlenent or severance agreenent therefore
doesn’t change anything for the enployee in terns of rights under

the FMLA — she still retains all of them?°

19 By concluding that the plain text of Section 825.220(d) permits an
enpl oyee to wai ve past FMLA clains, the Court obviously rejects the DOL’'s
alternative contention that Section 825.220(d) is anbiguous. And for severa
reasons this position is unpersuasive. First, Section 825.220(d) clearly
prohi bits the waiver of rights under the FMLA. The regulation is not
anmbi guous as to which rights an enpl oyee may not waive. For exanple, had the
regul ation sinply provided that enpl oyees nay not “waive their rights,” there
woul d be sone question as to which rights — rights under the FMLA? O al
federal rights? O all rights under the sun? That issue does not present
itself as the regulation helpfully nmakes clear that the lintation on waivers
pertains only to “rights under the FMLA.” Second, the fact that the Fourth
and Fifth Crcuits disagreed on which type of waivers were perm ssible under
Section 825.220(d) does not render the regul ation anbi guous. Their
contradi ctory readi ngs of Section 825.220(d) resulted fromeach court focusing
on a different word (or words) in the regulation (the Fourth Crcuit -

“wai ver” and the Fifth Crcuit “rights under the FMLA"). And havi ng done so,
it is not possible to conclude that any particular word (or phrase) of Section
825.220(d) is anbiguous that woul d make the regul ation as a whol e anbi guous.
Moreover, the regulation is not ambi guous because separate courts chose to
enphasi ze different aspects of it. Take for exanple the situati on where Kathy
tells her friends Leah and Al ex that she just bought a new brown and wooden
chair over the weekend. Later that day, Alex tells sone friends that Kathy
bought a brown chair. Leah, however, tells others that Kathy bought a wooden
chair. Even though Al ex and Leah chose different details to enphasize, there
is no anbiguity as to what type of chair Kathy actually bought. It was brown
and wooden. Likew se, by enphasizing different particul ar phrases (or words)
of Section 825.220(d) (as the Fourth and Fifth Circuits did) does not nake the
regul ati on ambi guous. It prohibits the waiver of any right under the FM.A
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The Court therefore holds that Section 825.220(d) does not
prohi bit an enpl oyee from wai ving past FMLA clains as part of a

severance agreenment or settlenment.

The Court finally reaches Chevron Step Two: |Is the DOL's
interpretation of the FMLA through Section 825.220(d) reasonabl e

and therefore entitl ed deference? See Chevron, 467 U.S. at 843.

For several reasons, the Court concludes that it is. First,
Section 825.220(d) is not inconsistent with the plain | anguage of
the FMLA (as neither the FMLA nor any other regul ation

promul gated t hereunder prohibit the settlenent of past FM.LA
clainms). Second, insofar as the regulation bars the prospective
wai ver of rights, but permts (if not encourages) the private
settlenent of FMLA clains, the DOL has elected to treat the
settlement of FMLA clains as being no different fromthe

settlement of other federal enploynent clainms. See, e.q.,

Al exander v. Gardner-Denver Co., 415 U.S. 36, 51-52 (1974)

(“Al t hough presunmably an enpl oyee may wai ve his cause of action
under Title VII as part of a voluntary settlenent, . . . an
enpl oyee’ s rights under Title VII are not susceptible to

prospective waiver.”); Rivera-Flores v. Bristol-Mers Squib

Cari bbean, 112 F.3d 9, 11 (1st Cir. 1999) (Courts have, in the

enpl oyment | aw context, comonly upheld rel eases given in

So its applicability depends solely upon addressing the issue of whether an
enpl oyee’ s decision to waive “x” constitutes a waiver of rights under the FM.A
In other words, a court nust decide whether “x” is a right under the FM.A
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exchange for additional benefits. . . . Thus, release of past

cl ai rs have been honored under [Title VIl and the ADEA].”");

Kendal | v. Watkins, 998 F.2d 848, 851 (10th Cr. 1993) (“[A]ln
enpl oyee may agree to waive Title VII rights that have accrued,
but cannot waive rights that have not yet accrued.”), cert.

denied, 510 U. S. 1120 (1994); Rogers v. Gen. Elec. Co., 781 F.2d

452, 454 (5th Cr. 1986) (upholding the validity of a private
rel ease of accrued Title VIl clainms). The Court knows of no good
reason why it is unreasonable for the DOL to permt waivers of
FMLA cl ai n8 when such waivers are permtted of Title VII and Age

Di scrimnation in Enploynent Act (“ADEA’) clains.? Cf Faris, 332

2 |n Taylor, the Fourth Circuit thought there was a good reason. By
concl uding that the renedial structure of the FMLA nost closely resenbl es that
of the Fair Labor Standards Act (“FLSA"), the Fourth Circuit concluded that it
was reasonable for the DOL to bar an enpl oyee from wai vi ng past FMLA cl ai ns as
part of a severance agreenent. See Taylor, 415 F.3d at 373-74. (It should be
noted that the FLSA has a nore el aborate enforcenent schene than nost other
federal enploynent laws.) This was so for three reasons. First, the Fourth
Crcuit believed that the DOL had “explicitly anal ogi zed” the FMLA to the FLSA
in the Preanble to the Final Regulations Inplenenting the FMLA (“Preanbl e”).
Id. at 373; see also 60 Fed. Reg. at 2218. Second, it observed that the
| egislative history of the FM.A reveal ed that Congress intended to nodel the
FMLA' s enforcenent schene after that of the FLSA. See id. (citing S. Rep. No.
103-3, at 35 (1993); Arban v. W Publ’'g Corp., 345 F.3d 390, 407-08 (6th Gr.
2003)). And third, it noted that the Suprene Court has consistently held that
an enpl oyee may not wai ve clains under FLSA by way of private agreenent. See
id. at 374 (citations omtted). Wile the Fourth Grcuit found clarity in the
adm nistrative and legislative history, this Court sees only a fog at best.

First, the Court disagrees that the DOL “explicitly anal ogi zed” the FM.A
to the FLSA in the Preanble. In addressing the issue of waiver, the DOL
explained that its policy of prohibiting the waiver of rights under the FMLA
woul d be consistent with “other | abor standards statutes such as the FLSA.” 60
Fed. Reg. at 2218 (enphasis added). This statenent indicates little else then
that the DOL's policy with respect to the waiver of rights would be no
di fferent under the FMLA then ot her federal |abor statutes, including, as an
exanple, the FLSA. Contrary to the Fourth Circuit’s reading, nowhere in the
Preanbl e does the DOL indicate that it intends to treat the FMLA as nore
simlar to the FLSA than other federal enploynent statutes. See Taylor, 415
F.3d at 373. The DOL’'s response sinply does not indicate an unanbi guous
intent to mirror the FLSA's renedial structure in the FMLA. The DOL was
silent on the issue (which had been raised by three commentators during the
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F.3d at 321-22. And therefore it concludes that the DCL
reasonably interpreted the FMLA in Section 825.220(d) because it

is a perm ssible construction of that statute.

Concl usi on

For the foregoing reasons, this Court VACATES its August,
30, 2006 decision holding that enpl oyees may not waive cl ai ns
under the FMLA as part of a severance agreenent. An appropriate

Order foll ows.

rul emaki ng process) of whether Section 825.220(d) bars the waiver of past FMLA
clains. Nevertheless, while noting that “inferences from congressi ona
silence, in the context of administrative |aw, are often treacherous,” the
Fourth Circuit failed to explain why inferences fromagency silence are not
simlarly treacherous. 1d. at 373 (citing EECC v. Seafarers Int’'|l Union, 394
F.3d 197, 202 (4th Cr. 2005)). The Court therefore believes that the Taylor
court commtted the very error that it warned against in interpreting the
Preanbl e

Second, the Court rejects the Fourth Crcuit’s reliance on the FMLA' s
| egi slative history as supporting the contention that waivers of past FM.A
clains are inpermissible. The nere fact that Congress nodel ed the FMLA' s
enforcenent schene on the FLSA's does not nean that it adopted it whol esal e.
I ndeed, the requirenent that the DOL supervise settlenents in FLSA cases is a
judicially created mandate — one that Congress was aware of at the tine it
enacted the FMLA. Yet, Congress did not explicitly require that the DOL
directly supervise the settlement of FMLA clainms (and, obviously, the FMLA
does not even nention waivers and/or settlenents of past clainms). The DOL
al so did not establish an adm nistrative system (like that which exists under
the FLSA) for reviewing FMLA settlenents in the wake of its enactnent. It is
al so debatabl e as to whether Congress enacted the FMLA with the same policy
consi derations as they had in mnd when enacting the FLSA to support the
assertion that both nust have exactly the sane renedial schene. Inits
briefing to this Court and the Fourth Circuit, the DOL explicitly rejects the
Tayl or court’s contention that these statutes were enacted with the sane
policy considerations. See DOL en banc Brief at 13-15 (describing the FMLA' s
policy concerns as nore akin to those underlying Title VII and the ADEA). And
t hough reference to this legislative history is ultimtely unnecessary to
resol ving the reasonabl eness of Section 825.220(d), the Court believes that
the DOL’s vi ews about the purpose of a statute for which it is responsible for
enforcing are entitled special solicitude.

In sum there is sinply no clear adninistrative of |egislative history
that makes the DOL's interpretation of the FMLA through the pronul gati on of
Section 825.220(d) unreasonabl e or inpernmni ssible.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BARBARA DOUGHERTY, ) ClVIL ACTI ON

Pl ai ntiff, : 05- 2336

TEVA PHARVACEUTI CALS USA, | NC

Def endant .

ORDER

AND NOW this 9th day of April, 2007, the Court GRANTS

Def endant TEVA Pharmaceuticals USA, Inc.’s Mtion for

Reconsi deration (Doc. No. 33) AND VACATES its August 30, 2006
Deci sion. The Court now HOLDS that 29 C.F.R § 825.220(d), does

not prevent an enployee from waiving and/or settling any clains

for past violations of the Famly and Medi cal Leave Act.

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.



