IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD J. COPPOLA, JR : Cl VIL ACTI ON
. :
TRAVELERS | NDEMNI TY COVPANY E NO. 07-39
MEMORANDUM
Bartl e, C. J. March 27, 2007

Plaintiff, Richard J. Coppola, instituted this action
in the Court of Common Pleas of Bucks County, Pennsylvania
against defendant, Travelers Indemnity Company ("Travelers").
Travelers removed the action to this court based on our diversity
jurisdiction. After we denied plaintiff's motion to remand,
plaintiff filed an amended complaint against Travelers alleging
breach of contract, bad faith under 42 Pa. Cons. Stat. Ann.

§ 8371, and concerted tortious action. Now before this court is
the motion of Travelers to strike certain paragraphs contained in
plaintiff's amended complaint and to dismiss plaintiff's claim
for concerted tortious action.

Rul e 12(f) of the Federal Rules of Civil Procedure
provi des:

Upon notion nmade by a party before respondi ng

to a pleading or, if no responsive pleading

is permtted by these rules, upon notion made

by a party within 20 days after the service

of the pleading upon the party or upon the

court's own initiative at any tine, the court

may order stricken from any pl eadi ng any
i nsufficient defense or any redundant,



immaterial, inpertinent, or scandal ous
matter.

Fed. R Cv. P. 12(f).

Travel ers noves to strike five paragraphs in

plaintiff's amended conpl aint that nmake factual allegations

related to his bad faith claimpursuant to 42 Pa. Cons.
Ann. 8 8371. The paragraphs all ege:

22. A mere eight days later, [after
plaintiff filed suit against Travelers], on
August 8, 2006, Defendant issued an

i nspection report by MIIennium Survey that
reported an alleged increase in the square
footage of the covered residence and that
made other errors of fact pertinent to the
val uati on of the covered residence. A true
and correct copy of this report is provided
at EXHBIT E.

23. Based on this assessnent of the covered
resi dence, Defendant unilaterally raised
Plaintiff's premiumto $3,054.00, an action
that Plaintiff avers was nmade in direct
retaliation for his having filed suit agai nst
Def endant ei ght days earlier.

24.  On Novenber 6, 2006, M I ennium Survey
agai n, at Defendant's direction, conducted
anot her survey of Plaintiff's residence. A
true and correct copy of this report is
provi ded at EXH BI T F.

25. In this survey, MIIlenniumagain
overstated the square footage of Plaintiff's
resi dence, and agai n made several errors of
fact pertinent to the valuation of the house,
as well as concluding erroneously that the
roof was in acceptable condition.

26. On the strength of the |atest survey,
Def endant again attenpted to increase
Plaintiff's premumto an even hi gher anount:
$5, 370. 00.

Pl.'s Am Conpl. 11 22-26.

St at .



The five paragraphs allege, in essence, that Travel ers
adjusted plaintiff's insurance premuns in retaliation after he
filed suit against Travelers. The retaliation purportedly began
on August 8, 2006, eight days after he sued Travelers for its
failure to pay himafter his roof was danaged in a wind storm!?

Travel ers argues that these allegations are not
actionabl e under the Pennsylvania bad faith statute. The statute
st at es:

In an action arising under an insurance

policy, if the court finds that the insurer

has acted in bad faith toward the insured,

the court nmay take all of the follow ng

actions:

(1) Award interest on the anount of the claim

fromthe date the clai mwas nade by the

insured in an anount equal to the prine rate

of interest plus 3%

(2) Award punitive damages agai nst the

i nsurer.

(3) Assess court costs and attorney fees

agai nst the insurer.

42 Pa. Cons. Stat. Ann. § 8371

The notion to strike is not a notion to dismss. At
this time we cannot conclude as a matter of |law that the
par agraphs in issue contain "redundant, immaterial, inpertinent,
or scandal ous matter" insofar as plaintiff's claimunder the bad
faith statute is concerned. See Fed. R Cv. P. 12(f).

Accordingly, defendant's notion to strike will be deni ed.

1. Plaintiff filed a | awsuit agai nst Travel ers on August 1,
2006. This court dismssed it wthout prejudice on Novenber 27,
2006 upon the notion of the plaintiff. The present action is
based on the sane operative facts.
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Def endant has al so noved to dismss plaintiff's
concerted tortious action claimunder Rule 12(b)(6) of the
Federal Rules of Civil Procedure for failure to state a claim
upon which relief can be granted. A claim should be dismissed
under Rule 12 (b) (6) only where it appears beyond doubt that the
plaintiffs can prove no set of facts in support of their claim

which would entitle them to relief. Cal. Pub. Employvees' Ret.

Sys. v. Chubb Corp., 394 F.3d 126, 143 (3d Cir. 2004). All well-

pleaded allegations in the amended complaint must be accepted as
true, and all reasonable inferences are drawn in favor of the
non-moving party. Id.

Travel ers argues that plaintiff's concerted tortious
action claim which is based on the sane retaliatory actions
Travel ers noved to strike with regard to his claimunder the bad
faith statute, nust be dism ssed under the "gist of the action
doctrine.”™ The doctrine precludes plaintiffs frombringing tort
clainms when the true "gist" of the claimsounds in contract.

Freestone v. New England Log Hones, 819 A 2d 550, 554 (Pa. Super.

2003). Travelers asserts that plaintiff cannot bring a separate
tort claimbecause the gravanen of plaintiff's suit is based on
the denial of his insurance claim Therefore, according to
Travelers, the gist of plaintiff's action sounds in contract,
not in tort.

Plaintiff argues that his concerted tortious action
cl ai m shoul d not be di sm ssed because it is based on entirely

different facts than his breach of contract claim He argues
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that the Pennsylvania bad faith statute, 42 Pa. Cons. Stat. Ann.
§ 8371, inposes a statutory duty on Travelers to act in good
faith, and that if there is any overlap between the clains in the
anended conplaint, it is between plaintiff's statutory cl ai mand
common law tort claim W di sagree.

The gist of the action test is used to distinguish
contract clains fromtort clains:

The test determnes fromthe conplaint the
essential nature of the clains alleged by

di stingui shing between contract and tort
actions on the basis of source of the duties
al l egedly breached; if the conpl aint
essentially alleges a breach of duties that
flow froman agreenent between the parties,
the action is contractual in nature, whereas
if the duties allegedly breached were of a
type i nposed on nmenbers of society as a
matter of social policy, the action is
essentially tort-based.

Anerican Guar. & Liab. Ins. Co. v. Fojanini, 90 F. Supp. 2d 615,

622 (E.D. Pa. 2000).

Plaintiff argues that the duties allegedly breached in
his concerted tortious action claimflow fromthe Pennsylvani a
bad faith statute, not fromthe insurance contract. The
Pennsyl vani a bad faith statute, however, does not create a new
duty but only provides for additional renedi es when the court
finds that an insurer has acted in bad faith. W have previously
st at ed:

I n Pennsyl vani a, breach of a duty of good

faith pertaining to an insurance policy

sounds in contract, not in tort. The right

to punitive damages under the "bad faith"

statute is allowed in an action "arising
under an insurance policy,” which is a
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contract. Accordingly, there is no
actionable tort of conspiring or taking
concerted action to breach a duty of good
faith,.

Geater N.Y. Mut. Ins. Co. v. North River Ins. Co., 872 F. Supp

1403, 1408 (E.D. Pa. 1995) (internal citation omtted).
Accordingly, the gist of plaintiff's action sounds in
contract, and plaintiff's claimfor concerted tortious action

will be dismssed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
Rl CHARD J. COPPOLA, JR ) CVIL ACTI ON
V.

TRAVELERS | NDEMNI TY COVPANY : NO. 07-39
ORDER

AND NOW this 27th day of March, 2007, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendant to strike paragraphs 22,
23, 24, 25, and 26 of plaintiff's anmended conplaint is DEN ED;
and

(2) the notion of defendant to dismss plaintiff's
claimfor concerted tortious action is GRANTED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



