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Plaintiff, Elliott & Frantz, Inc., was fornerly a
di stributor of the products of the defendant (earth-novers and
simlar heavy equi pnent). Ingersoll-Rand Conpany term nated the
di stributorship contract as of the end of 2003. This |awsuit
f ol | owed.

Initially, plaintiff contended, principally, that the
defendant had no right to termnate the contract, because it
could only be termnated for cause, and cause was | acki ng.
Plaintiff also contended that the defendant had breached its
obligation of good faith and fair dealing, because the
termnation was the result of a secret change in policy in which
t he defendant decided to termnate its distributorships in favor
of conpany-owned st ores.

At an early state of this litigation, | granted the
defendant’s notion for summary judgnent, ruling (1) that the
contract could be term nated w thout cause, provided specified
notice was given (and it was, in this case); (2) that the parties

had not anmended the contract’s term nation provisions; and (3)



that the defendant had the right to change its policy, and
therefore could not be held liable for breach of faith or unfair
dealings. Plaintiff appealed. The Third Crcuit Court of
Appeal s affirmed ny rulings that the defendant had properly
term nated the contract, and was not guilty of bad faith. The
Court reversed in part, however, concluding that there were

di sputed issues of fact with regard to whether the defendant had
breached a provision in the distributorship agreenent which
required the defendant to “provide sal es assistance, engineering
and application advice, reasonable quantities of advertising
materials, and canpaigns and instruction in sales and service.”
The case was remanded for trial of those remaining factua

di sputes (together with defendant’s countercl ai m agai nst
plaintiff, which had been severed and was not included in the
appeal ).

After a four-day trial, which was very aggressively
conducted, the jury rendered a verdict in favor of the plaintiff,
in the net amount of $315,329.54. More specifically, the jury
found that the defendant had failed to supply the required sal es
assistance, etc., and that this failure damaged plaintiff in the
total armount of $420,000. The jury further found that plaintiff
owed t he defendant $135,692.46 on its counterclaim but that
plaintiff was entitled to credit against this sumin the anount

of $31, 022.



In the course of the trial, the defendant had filed a
motion for judgnent as a matter of law. | deferred ruling on
that notion, and submtted the case to the jury. After the jury
rendered its verdict, | entered an order on January 23, 2007,
denyi ng defendant’s notion for judgnent as a matter of |aw, and
declining to grant a newtrial. The defendant has now renewed
its notions, contending that the jury’s verdict is not adequately
supported by the evidence; that the verdict represents an award
of consequential danmages, which were expressly barred in the
witten distributorship contract; that, in any event, there was
no proof that the damages awarded were caused by the defendant;
and that, for these reasons, the jury’'s verdict should be set
asi de, and judgnent entered in favor of the defendant.

Alternatively, the defendant seeks a newtrial. In
support of that notion, the defendant refers to “the court’s
erroneous and inproper charge to the jury” which, according to
def ense counsel, “was m sl eading and did not adequately apprise
the jury of the law, it was unfairly prejudicial, and it anmounted
to fundanental error and a mscarriage of justice.”

Jury I nstructions

The issues to be decided by the jury were
straightforward: Did the defendant fail to provide the agreed
| evel of sales support and assistance? |If not, did its breach of

the contract cause plaintiff to suffer damages, and, if so, in



what anount? These issues were submtted to the jury in a
relatively brief charge, to which neither side expressed any
obj ecti on.

A possi bl e exception to this statenent: after the
charge was conpl eted, defense counsel asked that the jury be
instructed that it should disregard any evidence which it heard
concerning the termnation of the contract. | rejected that
request as unnecessary, and | now adhere to that view, since (1)
the jury had not heard any evidence to suggest that the
termnation of the contract was inproper; (2) all attenpts to
i ntroduce evidence on that subject (nost of which had come from
t he defendant), had been rejected; (3) plaintiff’s counsel had
expressly stated, in his closing argunent, that the defendant had
a perfect right to termnate the contract as it did; and (4) the
court’s charge, and the jury interrogatories, adequately
instructed the jury about the issues that they were to consider.
Def endant’s notion for a newtrial is totally lacking in nerit.

Sufficiency of the Evidence

As noted by the Court of Appeals, the relevant |anguage
of the distributorship agreenent was sonewhat anbi guous, open to
different interpretations as to what constituted the required
anount of “sal es assistance, engineering and application advice

and canpai gns and instruction in sales and service.” The

jury was told that it would be appropriate to consider the



parties’ actions in carrying out the agreenent, as a guide to how
the parties thenselves had interpreted their agreenent. There
was anpl e evidence to support the notion that both sides had been
happy with the anount of support being provided by the defendant
until, in early 2002, the person who had been principally
involved in fulfilling these responsibilities on behalf of the
def endant was replaced, and that his replacenent virtually
ignored the plaintiff and its sales efforts. It was also
reasonably clear that, fromand after this personnel change,
plaintiff’'s revenues from sal es of defendant’s products declined
sharply. There was al so evidence which purported to rule out any
ot her cause of the declining revenues except defendant’s failure
to provide the custonmary degree of support. Plaintiff presented
expert testinony to the effect that, if the defendant’s breach
was the sole cause of the decline in revenues, plaintiff’s
damages ambunted to $560, 000 (calcul ated at the rate of $35, 000
per nmonth for a period of 16 nonths). It was not unreasonabl e
for the jury to conclude that sone of the decline in revenues may
have been the result of general econom c conditions, and/or that
t he period of breach was sonmewhat |ess than the clained 16
months. But the jury was not required to cal cul ate damages with
mat hematical precision. | amnot at liberty to interfere with

the jury’s ultimte resolution of these issues.



The defendant further contends that the jury awarded
“consequential” damages, and that such danmages are precluded by
t he | anguage of the contract, which provides, in paragraph 12(C)

“Except for clains by third parties, in no

event shall either party to this Agreenent be

liable to the other for any consequenti al,

incidental, indirect, special or punitive

| oss or damage arising out of this Agreenent,

whet her or not such |oss or danage is based

on contract, warranty, negligence, indemity,

strict liability or otherw se.”

Contrary to the defense argunment, | conclude that the
damages awarded by the jury in this case constitute direct
damages. The jury found that the defendant failed to conply with
its contractual obligation to provide sal es support and
assi stance, etc., and that this caused a reduction in plaintiff’s
revenues (without any reduction in plaintiff’s expenses). Unless
this type of damage is regarded as direct, defendant woul d
totally avoid liability for breaching the contract. This cannot
have been the intention of the contracting parties, and woul d
violate public policy if it were. Here again, | amsatisfied

that the jury reached a reasonabl e and sustai nabl e verdict.

Mbtions to Anend the Verdict

Both parties seek to have the verdict nolded to include
pre-trial interest, and the defendant al so seeks attorney’'s fees
on its counterclaim Neither side raised the issue of pre-
judgment interest at trial, and | consider that issue to have

been wai ved. Mreover, in view of the uncertainty as to

6



preci sely when each party should have paid the other, | doubt the
feasibility of re-visiting the issue post-trial. Defendant’s
claimfor attorney’'s fees is devoid of nerit: the Security
Agreenent relied upon contenplated attorney fees only in
connection wth foreclosure sale of collateral.

Concl usi on

The evidence was sufficient. There is no basis for
granting a new trial, or for anmending the verdict. Al post-

trial notions will be deni ed.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELLI OTT & FRANTZ, |NC : CIVIL ACTI ON
V. :
| NGERSOLL- RAND COVPANY E NO. 03- 04746- JF
ORDER

AND NOW this 27'" day of February, 2007, IT IS
ORDERED:

1. Al post-trial notions are DEN ED

2. JUDGMENT is ENTERED in favor of the Plaintiff,
Elliott & Frantz, Inc., and agai nst the Defendant, I|ngersoll-Rand
Conpany, in the sum of $315, 329. 54.

3. The Cerk is directed to close the file.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




