IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAUL M PRUSKY, et al. ) G VIL ACTI ON
V.

RELI ASTAR LI FE | NSURANCE )
COVPANY ) NO. 03-6196

MEMORANDUM

Dal zel I, J. February 22, 2007

This case addresses the liability of an investnent
intermediary for its refusal to execute trade requests
confornmable with the parties' contract. Having recently entered
partial summary judgnment for plaintiffs as to liability, we
convened a hearing to address the uncomon and | argely unexpl ored
damages issues this case presents. This Menorandum constitutes

our Rule 52(a) findings of fact and concl usi ons of |aw.

Fi ndi ngs of Fact®

Paul and Steven Prusky, father and son, are investnent
advi sors. Over the past three decades, they have devel oped
proprietary analysis techniques that allow themto profit from
short-term anomalies in nmutual fund pricing caused by narket
psychol ogy and other factors. Based on their daily analysis,

t hey have invested very successfully for their clients and for

t hensel ves. Because their strategy focuses on short-term

! Although the facts presented here are nmuch the sane
as those in our earlier opinion, see Prusky v. ReliaStar Life

Ins. Co., --- F. Supp. 2d ----, 2007 W 43641, (E.D. Pa. Jan. 05,
2007) ("Prusky ") because we are nOM/adoptlng t hem as our
findings of fact, we rehearse themagain in full. W heard

testinony and adni tted vol uni nous exhibits at the February 15,
2007 damages heari ng.



di screpanci es between a fund's price? -- as the fund cal cul ates
it daily -- and its value, their approach requires themto nmake
frequent, often daily, exchanges of sone or all of their
investnent capital. It is rare for a significant portion of

their noney to remain in a single nmutual fund for nore than a

week. Investnent strategies of this sort are known as "narket
timng." Although nmutual fund conpanies often frown upon narket
timng, see, e.qg., Wndsor Sec., Inc. v. Hartford Life Ins. Co.,

986 F.2d 655, 666 & n.15 (3d Cr. 1993), it is a perfectly |lega
i nvest nent strategy.

In addition to managi ng funds for their investnent
clients, the Pruskys manage significant funds of their own
t hrough the MFI Associates, Ltd. Profit Sharing Plan (the
"Plan").® Paul and Steven Prusky are the sole trustees of the
Plan. In 1998, the Pl an bought seven variable life insurance
policies fromReliaStar with face val ues of between $2 mllion
and $10 nmillion each.® The policies jointly insured the lives of
Paul Prusky and his wife, Susan. They are so-called "second to
die" policies, and so provide for paynent of a death benefit upon
the death of both insureds. These policies permtted the Plan to

i nvest their cash values in the Select*Life Variable Account, a

> This is generally referred to as a fund' s Net Asset
Val ue (NAV) or Accunul ation Unit Val ue (AWY)

® At the time the policies in this case were purchased,
the Plan was known as the Wndsor Securities, Inc. Profit Sharing
Pl an.

* According to our Court of Appeals, the total face
value of the policies is about $42 mllion. Prusky v. ReliaStar
Life Ins. Co., 445 F.3d 695, 696 (3d Cr. 2006).
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unit investnent trust created under the Investnent Conpany Act of
1940. See 15 U.S.C. 8 80a-4. The Vari able Account was divi ded
into a series of nutual fund sub-accounts, allow ng the trustees
to select froma portfolio of nutual funds for investnent.

When it issued the policies, ReliaStar knew that the
Pruskys intended to engage in market timng and would need to
meke frequent trades in order to execute their strategy. The
prospectus for the Select*Life Variable Account allowed only four
sub-account transfers a year, so the Plan negotiated an anendnent
to all of the policies, which was signed in each instance by
ReliaStar Vice-President MC. Peg Sierk. Jt. Ex. 10-H  These
anendnents have been referred to throughout the litigation as the
"Sierk Menos." The Sierk Menos allowed the Plan to nake
unlimted transfers between the sub-accounts within the Variable
Account by phone or fax w thout any fee and wai ved any
restriction as to the dollar anobunt of those transfers.

The Pl an began maki ng sub-account transfer requests in

March, 1998. Oten, these requests were nade daily. For nore
than five years, ReliaStar executed the Plan's trades in

conformty with the prospectus as the Sierk Menps anended it. °

® The Sierk Menps also allowed the Pruskys to use a
practice commonly known as |late trading, which allowed themto
trade after the daily NAV cal culus for the fund. This strategy
violates the Securities and Exchange Comm ssion's forward pricing
rule, 17 C.F.R § 270.22c-1(a). The SEC and other authorities
have recently cracked down on late trading in the nutual fund
i ndustry, and in Novenber, 2002, ReliaStar notified the Pruskys
that federal |aw precluded it fromhonoring their late trading
requests. The Pruskys no |onger seek to enforce the late trading
provi sions of their agreenment with ReliaStar through this action.
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On Cctober 6, 2003, ReliaStar received an inquiry from
Pi oneer Investnent Managenent, one of the fund conpanies the
Vari abl e Account was invested with, about a series of trades that
Pi oneer thought m ght be linked to market timng. Wen ReliaStar
investigated, it found that the Plan had i ndeed nmade the trades.
On Cctober 8, 2003, Christie Gutknecht, a director at |ING
ReliaStar's parent conpany, sent a letter to Paul Prusky noting
t hat Pi oneer was concerned about the transactions and had a no-
market-timng policy. Jt. Ex. 10-V. The letter inforned Prusky
that, effective inmediately, the Plan would only be permtted to
meke trades in Pioneer funds by U S. mail. The Cctober 8 letter
went on to warn that any further market timng transactions would
result in the placenent of a simlar restriction on all trading
under the policies.

The next day, Steven Prusky sent a response to
GQut knecht, with a copy to the Pruskys' attorney, asserting that
ReliaStar had violated the terns of the insurance contracts and
threatening to hold ReliaStar |iable for any | osses as a result
of refused transaction requests. Jt. Ex. 10-W Notw t hstandi ng
these threats, on Novenber 5, 2003 -- after another inquiry from
the Fidelity group of funds -- Gutknecht infornmed Prusky that
ReliaStar woul d no | onger accept any trades fromthe Pl an by
phone or fax but would require that all trades be made by U. S
mail . Jt. Ex. 10-X

The foll ow ng day, Steven Prusky again wote to

@Qut knecht, with an indicated copy to the Pruskys' |awer



In response to your letter of this week
regarding restrictions on transfers
concerning the Fidelity Advisor H gh Incone

fund, | hereby strenuously protest. Your
actions are in violation of your contracts
with us.

In light of this breach, we will follow these
procedures: we wll continue to send you two
faxes, one noting our "desired" exchanges,
representing what our transfers would be if
not restricted by you, the other fax noting
our "actual" exchanges, representing
exchanges that neet your restrictions.

By this nethod we will track our damages and
hol d I NG Rel i astar responsible for them The
actual exchanges are our best attenpt at
mtigating those damages. |f you believe
there is a better course of mtigation,

pl ease informus i mediately so we can
consider it.

Jt. Ex. 10-Y.

Wthin a week, the Pruskys sued. The Plan has
continued to send ReliaStar daily sub-account transfer requests,
whi ch ReliaStar has not executed. Jt. Ex. 8. The Plan has not,

however, sent ReliaStar requests for the "actual" exchanges

mentioned in Steven Prusky's letter. Instead, the Plan
transferred the bal ance of all seven policies -- well over $7
mllion -- into ReliaStar's noney narket sub-account "in order to
mtigate any damages and mnimze risk." Jt. Ex. 12, | 5.

On January 5, 2007, we held that ReliaStar's refusal to
execute the Plan's trades was a breach of their contract. W
reserved the question of the proper neasure of damages, and on
February 15, 2007 held an evidentiary hearing to determ ne what

the Plan suffered as a result of ReliaStar's breach.



On January 12, 2007, we clarified that ReliaStar shoul d
begin perform ng under the terns of the contract imrediately.
Al t hough the trades of January 12, 2007 through January 18, 2007
were rejected because they requested trades into or out of funds

6

that were no |longer available to the Plan, ®> since January 19,

2007 ReliaStar has been executing the Plan's requested trades.

Possi bl e Measur es of Danmges

The parties have offered up a nunmber of possible
neasures of the danages the Plan suffered. On October 9, 2003,
the day ReliaStar inposed the first restrictions on the Plan's
tradi ng, the conbined value of the seven policies was
$7,240,882.41. It is undisputed that, as of January 31, 2007,
the actual cash value of the policies was $7,045,349.01. ° The
parties have stipulated that, had all of the proposed trades been
executed, the cash value of the policies on January 31, 2007
woul d have been $8, 064, 642.29, a difference of $1, 019, 293. 28.

Pl. Ex. 69. If the trades had all been processed but, in keeping

® On April 28, 2006, several sub-accounts available in
t he Variable Account were closed to new i nvestnment and several
new sub-accounts were added. See Jt. Ex. 7-C. Although the Pl an
was notified of this change, it did not anend its orders
accordingly. The parties have, however, stipulated that
plaintiffs were "generally aware" of those changes. ReliaStar's
policy is that if any aspect of a trade request cannot be
executed, it wll be disregarded in its entirety. Thus,
begi nning April 29, 2006, any transfer into or out of one of the
cl osed funds woul d have caused the entire day's order to be
di sregar ded.

" The val ue has declined because the cost of insurance
-- that is, the prem um paynents on the policies thenselves -- is
automatically deducted nonthly. The total cost of insurance
during the breach period was about $915,000. Al of the
valuations in this section are net of those i nsurance costs.
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with ReliaStar's policies, trades into or out of closed funds had
been rejected, the total cash val ue woul d have been
$8, 705,048.47.° Pl. Ex. 68.

ReliaStar, which anong other clains asserts that the
Pruskys failed to mtigate damages, provides sone additiona
benchmar ks agai nst which to neasure the return on the Plan's
i nvestnents.® These benchmarks are all predicated on the
assunption that ReliaStar's breach forced the Plan to adopt sone
sort of buy-and-hold strategy rather than the daily trading
strategy the Pl an had used. Def. Ex. 14.

The first benchmark ReliaStar provides is the result of
sinply keeping the funds distributed as they were on Novenber 5,
2003 when ReliaStar halted all of the Plan's tel econmuni cated
trading. That approach results in a balance of $9, 404, 000, over
$1.3 million nore than the Plan's proposed trades.

ReliaStar's next proposal accounts for the fact that,
on average during the breach period, 44% of the value of the

policies remained invested in the noney market account. *® As

® This approach has the effect of cancelling many of
the trades in May of 2006 and all of the trades between My 31,
2006 and January 19, 2007 because each of theminvolved at | east
one cl osed fund.

® The val ues ReliaStar presented are as of January 12,
2007 rather than January 31, 2007, so they are not precisely
conparable to the plaintiffs' nunbers. In addition, ReliaStar's
exanpl es are rounded to the nearest $1000. The actual cash val ue
of the accounts on January 12, 2007 was $7,040,000. The cash
val ue of the Pruskys' desired trades on that date was $8, 100, 000.
Def. Ex. 14.

% The Pruskys' strategy called for using the noney
mar ket fund as a repository when there were no advant ageous
(continued...)



ReliaStar's expert, Dr. Vincent Warther, testified, an investnent
strategy's risk is primarily driven by its degree of exposure to
equities and other securities whose values fluctuate with the
markets. In order nore closely to replicate the risk profile of
the Pruskys' plan, Dr. Warther calculated the results of |eaving
44% of the value in the noney market fund and pl acing the other
56% in securities the portfolio held on Novenber 5, 2003. This
resulted in a cash val ue of $8, 364,000 or $264, 000 nore than the
Pruskys' desired trades woul d have yi el ded.

Finally, in an attenpt to replicate the Pruskys' risk
profile even nore closely, Dr. Warther presented a portfolio that
held the funds in which the Plan invested in the sanme proportions
and during the sane tine periods as the Pruskys' desired

trades. !

Thi s approach results in a cash value of $7,952, 000,
significantly better than the actual noney market return, but

$148, 000 | ess than the Pruskys' desired trades woul d have netted.

Concl usi ons of Law

Amount of Danmmages

We begin our analysis of the proper nmeasure of damages

wi th the guidance of our Court of Appeals in the Pruskys' nearly

(... continued)
investnents to be nmade on a particular day. At tines, therefore,
the entire value of the fund would rest briefly in the noney
mar ket .

" Dr. Warther did not provide details on the precise
al gorithmused to construct this portfolio. Because plaintiffs
rai sed no objection to his sumary, however, we will accept his
assertion that it accurately reflects the returns of the strategy
he described and that such a strategy could have been inpl enent ed
in keeping with ReliaStar's trading restrictions on the Pl an.
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identical |awsuit against Aetna. "Damages can be cal cul ated
based on the never-executed faxed instructions for transfers
bet ween sub-accounts, which instructions the Plaintiffs (and
presumably the I nsurance Conpani es) have retained.” Prusky v.
Aetna Life Ins. & Annuity Co., 2006 W. 952320 at *1 (3d Gr.

April 13, 2006) (non-precedential).' Even had our Court of
Appeal s not specifically endorsed this approach, it would be the
obvi ous place to begin our analysis. W wll refer to this
amount as the "Desired Trade" val ue.

Wiile the Desired Trade value is a good polestar to
gui de our anal ysis, we cannot sinply accept that value w thout
further inquiry. 1In addition to ReliaStar's clains about
mtigation, which we address shortly, the Desired Trade val ue
potentially fails to account for two inportant factors in
assessing the Plan's actual damages.

First, it is by no neans certain that, even had
Rel i aStar accepted each of these trades, the fund conpanies would
have honored them The fund conpani es had al ready raised
concerns about sone of the Plan's earlier trades. See, e.qg.,
Def. Ex. 1 (e-mail exchange between Fidelity and | NG expressing
concern about the Plan's trading activity). Had the trading
continued, some or all of the funds could have refused to honor

trades fromthe Plan. As we found in our January 5, 2007,

2 As we noted above, it is undisputed that this
cal cul ati on produces a damage award in this case of
$1, 019, 293. 28.



ruling, ReliaStar was entitled to enforce restrictions on the
Plan's trading that the funds thensel ves i nposed.

Rel i aStar, however, has introduced no evi dence that
would allow us to find that sone or all of the Plan's desired
trades woul d have been rejected. Because of this |ack of
evi dence, any decision to exclude certain trades on this basis
woul d be pure speculation. Wile we expect that, had all of the
desired trades been carried out, the Pruskys' would have been
subject to sone restriction by sone of the funds, the record
before us sinply does not permt nodification of the danage award
on that basis.

Second, because the Pruskys knew that none of the
desired trades woul d be executed, they were protected from any
serious downside risk associated with their investnent strategy.
As an illustration of this point, inmagine that the result of
executing the Pruskys' desired trades was $6 mllion instead of
slightly nmore that $8 million. Under that scenario, although the
Pruskys woul d not be entitled to conpensatory damages, they would
still be entitled to keep the $7, 045,349.01 that was the result
of their actual investnent in the noney market fund. Thus,
unl i ke where they were investing real noney, the Pruskys could do
no worse than realize the result of their safe noney market
investnent. If their strategy worked, they could sue for
damages; if it did not, they could keep their noney narket
return.

Gven this insulation fromnost risk of |oss, a

sophi sticated investor would |ikely undertake a nore aggressive
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-- read, riskier -- investnent approach than woul d be warranted
W t hout any such protection. |In order to prove their danmages,
therefore, it was incunbent on the Pruskys to denonstrate that
their so-called desired trades were the sane trades they would
have made if they had really thought that the trades would be
execut ed.

Steven Prusky testified, however, that their daily
anal ysi s was unchanged during the breach period. He further
reported that, based on that analysis, he and his father nade
trades closely anal ogous to the desired trades in other accounts
t hey managed. Defendants did not challenge this testinony. W
are satisfied, therefore, that the Pruskys woul d have nmade the
trades they faxed to ReliaStar during the breach period even had
t hey expected that ReliaStar would actually execute them

Because the Pruskys have addressed the two concerns
that woul d make us hesitant to adopt the Desired Trade val ue as
our starting point, we find that the Pruskys suffered damages in
t he amount of $1,019,293.28 as a proximate result of ReliaStar's

breach. *®

Mtigation

3 The Pruskys' other proposed val uation, representing
the result of ReliaStar's policy of rejecting trades into or out
of closed funds, see Pl. Ex. 68, is not worthy of consideration.
The plaintiffs are not entitled to a windfall because they failed
to adjust their trading formto account for the changed nenu of
funds after April 28, 2006. Further, had ReliaStar in fact been
processing the trades, the Plan woul d no doubt have corrected its
formin short order. There is, therefore, no reason to adopt any
val uation other than the stipul ated value of the account had the
desired trades been executed during the breach peri od.
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That finding, however, does not end our inquiry. The
Pruskys are not entitled to recover danmages that they "could have
avoi ded wi t hout undue risk, burden or humliation." Rest.

(Second) of Contracts, 8 350(1); see also Bafile v. Borough of

Muncy, 588 A 2d 462, 464 (Pa. 1991).

The Pruskys claimthat their decision to place the
entire $7 mllion cash value of the policies in a noney market
fund made mtigation sense because it guarded agai nst the
possi ble loss of principal if the noney was invested el sewhere.
In determ ning the appropriateness of the Pruskys' mtigation, we
exam ne whet her their conduct was reasonable given all the facts
and circunstances at the tine they nade the mtigation decision

Toyota I ndus. Trucks U S.A., Inc. v. Ctizens Nat. Bank of Evans

Cty, 611 F.2d 465, 471 (3d Gr. 1979). |If the Pruskys' action
was reasonable, we may not penalize them because we now know - -
wi th 20/20 hindsight -- that another reasonabl e choice would have

reduced damages further. 1n re Kellett Aircraft Corp., 186 F.2d

197, 198 (3d Cir. 1951).

W find that the decision to place nore than $7 mllion
in a noney market fund for over three years was not reasonable.
The Pruskys knew, at the tine they nade their mtigation
decision, that this litigation would extend for nonths or even

years.' They also had the opportunity to adjust their

4 Steven Prusky testified that he hoped that this
di spute could be resolved within a matter of weeks. Because he
had t he assi stance of able and seasoned counsel, however, we find
that his hope was nothing nore than a pipe dream The realities
of federal court litigation precluded such a snap resol ution, and
(continued...)
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mtigation strategy based on the actual progress of the

litigation as it ground on.

The Pruskys had previously
i nvested those funds in vehicles with substantial exposure to the
equity markets and had produced double-digit returns. Placing
such a large sum of noney in an investnent vehicle that has often
underperforned inflation (nuch | ess the general markets) is not a
reasonabl e mtigation strategy under these circunstances. *°

Where a breach of contract prevents an investor from
pursuing his desired investnent strategy, a reasonable mtigation
i nvestnent nust, to the degree possible, reflect a simlar
risk/reward profile to that of the desired strategy. See

Teachers Ins. & Annuity Ass'n of Am v. O nmesa CGeothermal , 791 F

Supp. 401, 416 (S.D.N. Y. 1991) (holding that reasonable
mtigation required an investnent that "shoul d have investnent
characteristics as close as possible to the original

investnent”). The Restatenent does not limt required mtigation
to alternate plans without any risk; rather, it says "undue
risk." We can think of no better neasure of what risk is "due"

than the very trades the Pruskys wanted to nake.

(... continued)

t he Pruskys knew it.

> As grind on it nost assuredly did, as we rehearsed
in our Jan. 5, 2007 decision. See Prusky | at *2.

% | ndeed, Steven Prusky's Novenber 6, 2003 letter
acknow edges the necessity of a nore robust mitigation strategy.
See Jt. Ex. 10-Y. That letter contenplates that the Pl an woul d
request "actual" exchanges as part of its mitigation strategy.
No such actual trades ever materialized.
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The Pruskys al so place great weight on the final
sentence of Steven Prusky's Novenber 6, 2003 letter: "If you
believe there is a better course of mtigation, please informus
i mredi ately so we can consider it." Jt. Ex. 10-Y. This was
surely a ploy' that |awers (and judges) nust admire for its
cl everness. But the question for us is whether it really works.

We first note that the actual mtigation the Pruskys
undert ook was very different fromwhat they proposed in the
Novenber 6 letter, which contenplated "'actual' exchanges".

Thus, even if ReliaStar had deened the Pruskys' proposed course
acceptable, it could still raise the issue of failure to mtigate
because the Pruskys did not in fact execute the mtigation
strategy they thensel ves proposed.

More inportantly, however, we are aware of no | ega
authority that allows a plaintiff to shift his duty of
mtigation' to the defendant through this stratagem Honoring
such a facile delegation would turn the duty of mtigation on its
head, reducing it to nerely a duty to conply with the reasonable

mtigation requests of the defendant. W are unwilling to so

" W use the word in Stephen Potter's coi nage, which
i s now enbedded in our |anguage. See |X The Oxford English
Dictionary 1066, col. 1, def. 2 (2d ed. 1989) (citing, as first
usage, Potter's Lifemanship 15 (1950)). See also Robert Haner,
School for Scoundrels or Howto Wn Wthout Actually Cheating!
(1960) (filmbased on Potter's books)

® Technically, mitigation is not really a "duty" since
failure to mtigate does not result in liability. See Rest.
(Second) of Contracts, 8 350, cnt. b. Mtigation is perhaps
better viewed as a condition precedent to recovery.
Nevert hel ess, because the phrase "duty of mtigation" is so
common in the jurisprudence, we use it here.
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easily pull down a pillar of contract law. The |ast sentence of
Steven Prusky's Novenber 6, 2003 letter, clever a ploy though it
was, has no | egal effect.
The Pruskys al so argue that, because their investnent
expertise is entirely focused on short-time-horizon investing,
t hey should not be required to mtigate by adopting a buy-and-
hol d i nvestnent strategy. There is no question, however, that
any mtigation the Pruskys undertook woul d have to take some form
of a buy-and-hold strategy. ReliaStar's breach required that.
Even the decision to place the policy value in the noney market
fund represented a buy-and-hold strategy. Wile we understand
t hat the Pruskys have no particular skills in buy-and-hold
i nvesting, they are certainly capable of identifying and adopting
sone reasonable allocation of funds for a |longer tinme horizon.
Thus, while we will not inpute to themthe skills of an expert
buy-and- hol d investor |ike Warren Buffett, we do require themto
find sone reasonabl e neans of investing their nmoney, in spite of
ReliaStar's breach, during the pendency of this litigation.
Havi ng now determ ned that the Pruskys did not fulfill
their duty of mtigation, we nust take one nore step. A failure
to mtigate does not act as a conplete bar to recovery, but
i nstead reduces recovery by the amount of |oss that coul d have

been avoi ded by reasonable mtigation. State Pub. Sch. Bl dg.

Auth. v. WM Anderson Co., 410 A 2d 1329, 1331 (Pa. Cmth.

1980). CQur holding that the Pruskys' chosen strategy was
unreasonabl e allows us to consider other possible mtigation

strategi es, but the burden of show ng what damages coul d have
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been avoided lies with the breaching party. [d. |In attenpting
to carry that burden, Dr. Warther proposed and anal yzed the three
schenmes we catal oged above. W will address each of themin
turn.

ReliaStar's first proposed mtigation scheme was sinply
to |l eave the noney allocated as it was after Novenber 5, 2003,
the | ast day on which the Plan's trades were executed. This
produces investnment results that are nore than $1.3 mllion
better than the Pruskys' proposed trades. Wile this has sone
superficial appeal, the allocation of funds on that date was
designed for a very short tinme horizon, a few days at nost. To
adopt that allocation for nore than three years, therefore, would
be arbitrary at best. While it happens that this allocation
significantly outperforned the Plan's desired trades, the results
of leaving the funds in the Novenber 5 allocation could just as
easi |y have been disastrous. Furthernore, because the noney was,
on that date, allocated 90%to equities and 10%to high yield
bonds, see Jt. Ex. 8 (trades for Novenber 5, 2003), the Novenber
5 investnment portfolio was nuch riskier than the Plan's desired
trades. Since we have held that the mtigation strategy should
match, as closely as possible, the risk profile of the strategy
t he breach prevented, we cannot adopt the Novenber 5, 2003
al l ocation as a reasonabl e neasure of the damages that coul d have
been avoi ded t hrough mtigation.

ReliaStar's second proposal reflects the fact that
about 44%of the time the Plan had its noney in the noney market

account. Thus, in an attenpt to nore accurately match the risk
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profile of the Prusky's desired trades, Dr. Warther l|left 56% of

t he noney allocated as it was on Novenber 5, 2003 and noved the
rest to the noney market fund. This allocation still
outperformed the desired trades, but not as handsonely. \While
this allocation nore closely mrrors the desired trades' risk, it
still cannot escape the fact that the allocation of funds on
Novenmber 5 is, froma long-terminvesting standpoint, arbitrary.
Because the Plan only intended to keep its noney in those funds
for a matter of days, there is -- without the benefit of

hi ndsi ght -- no reason to believe that those particular funds
woul d represent a sensible allocation for a buy-and-hold strategy
when the nmusic stopped on Novenber 5, 2003. |In fact, all of the
equity investnents on that date are held in small cap and
international funds, two of the npbst volatile sectors of the
equities market. This allocation happened to performremarkably
wel | over the breach period, largely due to the extraordi nary
performance of sone international funds, see Def. Ex. 12, but we
cannot use such hindsight in evaluating the reasonabl eness of a
particular mtigation strategy.

ReliaStar's final proposal attenpts to match the
desired trades' risk profile even nore closely. Wthout trading
daily, it allocates the noney across all of the avail able funds
in the same proportion, and during about the sane tines, as the
desired trades. This proposal underperforns the desired trades
t hensel ves by $148, 000, denonstrating that the Pruskys' short -
ti me-horizon anal ysis does indeed add value. But it is nore

reasonabl e than the other two proposals as a neasure of
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mtigation because it does not rely on the arbitrary allocation
of funds as they happened to be on Novenber 5, 2003. Instead, it
mmcs the Plan's exposure to particular funds over tinme while
still complying with ReliaStar's restrictions. Because it
closely approximates the risk profile of the desired trades and
because it relies on information that Pruskys had at their

di sposal -- nanmely, the desired trades thenselves -- it
represents a reasonable mtigation strategy that was readily
available to the Pruskys. As this strategy outperfornmed the
Pruskys' unreasonabl e noney market nmitigation strategy by

$912, 000, see Def. Ex. 14, we will reduce the Pruskys' recovery
by that anount.

In sum we find that ReliaStar's breach was the | ega
cause of $1,019,293.28 in harmto the Pruskys, but that their
failure adequately to mtigate their damages reduces their
recovery by $912,000. W will therefore enter judgnment for the
Pruskys in the anount of $107, 293. 28.

BY THE COURT:

[s/ Stewart Dal zell, J.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAUL M PRUSKY, et al. ) ClVIL ACTI ON
V.

RELI ASTAR LI FE | NSURANCE )
COVPANY ) NO. 03-6196

JUDGVENT
AND NOW this 22nd day of February, 2007, in accordance
with the acconpanying findings of fact and concl usi ons of |aw,
JUDGVENT |'S ENTERED in favor of plaintiffs Paul M Prusky &
Steven G Prusky and agai nst defendant ReliaStar Life |Insurance

Conpany in the anount of $107, 293. 28.

BY THE COURT:

/sl Stewart Dal zell, J.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAUL M PRUSKY, et al. ) ClVIL ACTI ON
V.

RELI ASTAR LI FE | NSURANCE )
COVPANY ) NO. 03-6196

ORDER

AND NOW this 22nd day of February, 2007, the Court
having this day entered judgnent in this matter, it is hereby
ORDERED that the Clerk of Court shall CLOSE this matter

statistically.

BY THE COURT:

[s/ Stewart Dal zell, J.




