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MEMORANDUM

Baylson, J. February 15, 2007

Thisisan ERISA case where the Plaintiff has filed a Motion to Compel Discovery (Doc.
No. 17) and the Defendant has filed a Motion for a Protective Order (Doc. No. 20). The parties
have submitted extensive briefing on the issue of discovery, but both parties have delved deeply
into the merits of the case aswell. Thisdecisionislimited to the discovery issues.

Paintiff asserts that he is entitled to de novo review in which additional information, over
and above what isin the administrative record, is relevant to show that the Defendant is liable
and had a conflict of interest as both the administrator and funder of the ERISA benefits, and
breached its obligations to the Plaintiff. On the other hand, Defendant maintains that Plaintiff is
not entitled to any discovery of evidence outside the administrative record, which has been
produced to Plaintiff, and that the terms of the ERISA plan make it clear that Defendant does not
have any liability, and even if any externa facts were available, they are not relevant and/or
would not show that Defendant did anything improper under ERISA.

The Court believes that under the Third Circuit case of Pinto v. Reliance Standard Life

Insurance, 214 F.3d 377 (3d Cir. 2000), because Defendant allegedly both funded and
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administered benefits in this case, there may have been a conflict of interest and the Court may
have to use the Pinto dliding scale of determining what form of arbitrary and capricious standard
of review should apply in this caseif Defendant is liable, but there is no de novo review.

The Court also believes, from Luby v. Teamsters, 944 F.2d 1176 (3d Cir. 1991) and

Gritzer v. CBSInc., 275 F.3d 291 (3d Cir. 2002), if thereis de novo review, that there are certain

ERISA situations in which external evidence, outside the administrative record, may be
considered, and the Court may order discovery. Other circuits have criticized these cases, but
they still remain Third Circuit law. Defendant asserts that their facts are distinguishable, and to a
certain respect that is correct, but the Third Circuit cases have broad language that appliesto
Plaintiff’s allegations.

The Court has determined that the appropriate and equitable way to deal with this
discovery issueisto alow Plaintiff alimited amount of document discovery and to require
Defendant to answer certain interrogatories and requests for admissions. The Court does not
believe that thisinitial discovery ruling will be unduly burdensome; however, it may provide
Plaintiff some relevant evidence and is also likely to provide the Court with more information
with which to determine, if Plaintiff so requests, whether additional discovery should be
required. Accordingly this Order is without prejudice for both parties renewing their positions
after Defendant has supplied the discovery which the following Order will detail, most likely at a
pretrial conference.

An appropriate Order follows.
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ORDER

AND NOW, this 15"  day of February, 2007, it is hereby ORDERED that Plaintiff’s
Motion to Compel Discovery (Doc. No. 17) and Defendant’s Motion for a Protective Order (Doc.
No. 20) are GRANTED in part and DENIED in part, without prejudice to renewal of Plaintiff’s
or Defendant’ s positions. In this regard, within twenty-21 (21) days, Defendant shall:

1 Answer “yes’ or “no” to those Interrogatories which Plaintiff has propounded,
which are subject to a“yes’ or “no” answer. Thereafter, Defendant may explain the answer.
However, objections to these Interrogatories are overruled.

2. Produce the claims manual or procedura manual requested in Request No. 4, and
documents responsive to Requests No. 6 and 7.

3. Respond to the following Requests for Admissions: 2, 3, 6, 7, 8, 9, with reasons if
the Requests are not admitted. Any objections are overruled.

Once Defendant has submitted its discovery responses, counsel shall promptly have a
discovery conference to determine what other discovery can be completed without further
involvement of the Court. Within seven (7) days thereafter, the parties shall submit renewed
briefs, not exceeding ten (10) pages in length, summarizing their positions asto any still-

outstanding discovery issues.



The Court will aso consider the extensive briefing already on file in determining this

issue and may convene a pretrial conference.

BY THE COURT:

s/Michael M. Baylson

Michael M. Baylson, U.S.D.J.



