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Presently before the Court is an affidavit and notion filed
by Defendants Arnold Lincow, D.O, and 7622 Medical Center, P.C
(collectively, Dr. Lincow) seeking the presiding judge' s recusal
fromthis case (doc. no. 155). Dr. Lincow alleges that the
presiding judge is biased or prejudiced against Dr. Lincow and/or
that the presiding judge s actions and conmments, in this case and
an earlier case, denonstrate at |east an appearance of
inpropriety sufficient to warrant the presiding judge s recusal.

Plaintiffs State Farm Mutual Autonobile Insurance Co. and
State Farm Fire and Casualty Co. (collectively, State Farm
oppose the notion to recuse (doc. no. 160). None of Dr. Lincow s

co- Def endants has filed its own notion to recuse or has supported



Dr. Lincow s notion.
For the reasons that follow, Dr. Lincow s notion for
recusal, evaluated under both recusal statutes--28 U S.C. § 144

and 28 U.S.C. 8§ 455--will be deni ed.

BACKGROUND

A. Facts of the Case Sub Judice

State Farminitiated this suit on October 13, 2005, agai nst
Dr. Lincow, Steven Hi rsh, and several other individuals and
entities, including doctors, nedical offices, nedical office
adm ni strators, and nedical technicians.! M. Hirsh was
all egedly the owner of a pharmacy that did business with the
def endant doctors and ot her nedical providers. Dr. Lincow was
the owner of, inter alia, 7622 Medical Center, P.C. and other
medi cal facilities at issue.

State Farm al | eges that Defendants, through a common schene,
viol ated the Racketeer Influenced and Corrupt Organi zations
(RICO statute by fraudulently submtting to State Farm and ot her
i nsurance conpanies bills for nedical services of patients.

State Farm al | eges that the nedical services were not actually
provi ded, not provided by a |icensed physician, not nedically
necessary, and/or not reinbursable under Pennsylvania | aw.

This litigation has been contentious. There are about a

1 The identities of the other Defendants are not rel evant
for purposes of this Menorandum



dozen Defendants. To date, the Court has held six hearings and
ruled on about twenty discovery notions; about ten nore notions
are currently pending. At the request of the parties, the

di scovery deadl i ne has been extended to March 1, 2007.

On Novenber 21, 2006, Dr. Lincow noved for the presiding
judge to recuse hinself and filed an affidavit explaining the
basis for his notion (doc. no. 155 & ex. 4). The crux of Dr.
Lincow s affidavit is that the presiding judge nade di sparagi ng
remar ks about Dr. Lincow during the course of M. Hrsh's
crim nal prosecution, over which the presiding judge al so
presided.? 1In that case, the Governnent prosecuted M. Hirsh for
a violation of the wwre fraud statute, 18 U S.C. § 1343, for
filing false insurance clains for nedications that were never

prescribed.® See United States v. Hirsh, Gim No. 03-58 (E. D

Pa. filed Jan. 29, 2003) (Robreno, J.). The affidavit also
all eges that certain coments by the presiding judge in the case
sub judice evidence the presiding judge' s bias toward Dr.

Li ncow. *

2 M. Hirsh has neither noved for the presiding judge's
recusal nor supported Dr. Lincow s notion.

3 M. Hirsh pled guilty, and the presiding judge sentenced
himto one year and one day in custody, three years of supervised
rel ease, $750,000 of restitution, and a $100 special assessnent.

4 Dr. Lincow does not allege that any of the presiding
judge’ s decisions are thensel ves biased against Dr. Lincow Cf.
Litkey v. United States, 510 U. S. 540, 555 (1994) (“[J]udici al
rulings al one al nost never constitute a valid basis for a bias or
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B. Allegations of Bias and/or Appearance of |npropriety by

t he Presidi ng Judge

1. The presiding judge's statenents in a prior

crimnal matter

The Court will recite, in detail, the statenents nade at M.
Hirsh’s arrai gnnent and sentencing because Dr. Lincow all eges
that these statenents denonstrate the presiding judge’' s bias
towards Dr. Lincow

At M. Hrsh's arraignnent, the Assistant United States
Attorney (AUSA) stated the factual basis for M. Hirsh's guilty
pl ea:

The Def endant purchased the pharmacy fromthe

owner, Gary Bruder, in February of 1996 and renaned it

Qgontz Pharmacy. Wiile he was there, Defendant and

others working at his direction prepared clains for

rei mbursenment for prescription[] nmedications to

i nsurance conpani es and health benefit prograns

i ncl udi ng I ndependence Blue Cross. Those are known as

third party payers and are so identified in the

i nformation.

The vast majority, approximtely 99 percent of the

billing for Ogontz Pharmacy was done by conputer and
woul d be electronically submtted when the pharmnaci st
or technician entered information to fill a

prescription.

The insurers[’] prescription plans were
adm ni stered by clains processors such as Paid
Prescriptions LLC, which processed clains for
rei nbursenent on behal f of these health insurers.

partiality nmotion.”). In fact, as State Farmpoints out inits
subm ssions, the Court’s decisions appear in a nunber of
i nstances to have been largely favorable to Dr. Lincow.
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Those clains for rei nbursenent again were
el ectronically submtted by wire at the tine that
information was entered into the conputer to fill a
prescription. The clainms processors would then pay
clainms for reinbursement to Ogontz Pharmacy on behal f
of the insurers.

Now, Your Honor, beginning in approximately 1996
whi |l e the Def endant was enpl oyed at Bruder Pharnmacy
wor ki ng for Gary Bruder, he entered into a schene to
defraud that was already in progress between and anong
ot her individuals including M. Bruder and a physi ci an.

The manner in which the schene operated was that
t he Def endant and the others would file false insurance
clainms for nedications that were neither prescribed,
nor di spensed to patients.

The primary source of prescriptions, Your Honor,
that were used in order to facilitate the schenme was
t he physician who owned the nedical practice and the
of fice in which Ogontz Pharnacy was | ocat ed.

In order to conpensate the physician who was
assisting in this schene the Defendant paid an inflated
nmonthly rent of $5,000 for the office space in the
[ physi cian’ s] Medical Building which was far in excess
of the fair commercial rent for that area.

This schenme was begun when the Defendant was an
enpl oyee of M. Bruder, and he continued the schene
once he purchased the pharmacy from M. Bruder.
Hirsh, Trans. of Arraignnent (Mar. 14, 2003), at 18-20. Although
the identity of the “physician” was not disclosed at the hearing,
it is apparently Dr. Lincow.
The foll ow ng exchange then took place between the presiding

j udge, defense counsel, and the AUSA:

THE COURT: How about the physician, is he -- what
is the status of his role in this case?



[ DEFENSE COUNSEL]: | think | have to differ [sic]
to the Governnent in that, Your Honor.

[ AUSA] : Your Honor, | could address that at
si debar, which m ght be nore appropriate to do so.

THE COURT: Ckay. Well, at sonme point, we’'ll have
to address that.

[ AUSA] . But, at this point, Your Honor, he’s not
been char ged.

THE COURT: COkay. | address that because | had the
deci si on whet her to charge or conduct investigations of
course solely with in [sic] the discretion of the
prosecution, but | had another case in which a non-
physi ci an was charged on an office arrangenent type and
none of the physicians were charged either.

So, | hope that is not a |ocal practice, although
| couldn’t do much about it, because that’'s entirely
Wi thin your discretion. But it does not |ook |ike a
fair thing to do if that’s the case

Id. at 22-23. After a Rule 11 colloquy, the presiding judge
accepted M. Hrsh's guilty plea.

Several nonths later, the foll ow ng exchange took place at
M. Hrsh' s sentencing hearing:

THE COURT: Ckay, |’ve had a nunber of these cases.
It seens, frankly, that there -- there is a -- and |
have nentioned this before, this is a matter of
executive discretion, but physicians are wal ki ng away.
There seens to be a |lack of desire to take the extra
step here, for sonme reason. | -- | don't know, that’s
entirely up to you, but --

[ AUSA] : Well, Your Honor, | could --

THE COURT: And then you -- and you nay not know of
t he other cases, but | have M. Levin® here, | know, in

> This reference should probably be to “M. Lindy,” M.
Hirsh’s counsel at the hearing.



anot her matter, where we had sone poor schnuck,
frankly, taking the brunt for the physician’s conduct.

[ AUSA] : Well, Your Honor, all | can only represent
and, in fact, I -- | amnow one of the persons in ny
of fice who is designated to investigate and prosecute
heal thcare fraud. | unfortunately did not have this

investigation fromthe inception, which is not to
criticize other assistants in ny office, but neither
the agent sitting to ny left or nyself were the persons
who began this investigation. Attenpts were nade, Your
Honor, to attenpt to incrimnate this physician.

THE COURT: Well, | just gave you two piece -- two
pi eces of evidence --

[ AUSA] : Well, but Your -- but --

THE COURT: -- | mean, he was getting the rent and
there are two people --

[ AUSA] : Wl l, Your Honor, what we --

THE COURT: -- are saying, that as a purpose of --
of the paynents. | nean --

[ AUSA] : Wl l, Your Honor, unfortunately, we only
have the testinony of two witnesses, plus | -- you
know, certainly, in the governnent’s viewis an
inflated rent. Wether or not the defense and of
course, in the governnent’s view, being able to carry
its burden beyond a reasonabl e doubt that that was the
pur pose for --

THE COURT: Well, that’s a decision you have to
make, but I'’mjust -- I’mjust commenting that, from
the cases that |’ve seen, the -- the prosecution seens
to end at the water’s edge here. And for deterrence
pur poses, there isn’t going to be nuch deterrence until
you get it right to the people w thout whomthe schene
can’t work.

[ AUSA] : W& don’t disagree, Your Honor. And there
were attenpts to nake -- and let ne just say, Your
Honor, that was the reason why there were attenpts to
make recordings, multiple ones, in the hope to attenpt
to corroborate the testinony of the wi tnesses. And,
unfortunately, the target was either sufficiently
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cagey, but we were unable to devel op recordings that
woul d - -

Hirsh, Trans. of Sentencing (Sept. 24, 2003), at 18- 20.
Later in the hearing, the presiding judge asked defense
counsel whether he would |ike to add anything for the record:
[ DEFENSE COUNSEL]: Your Honor, | have nothing
further. | don’t nmean to be glib here, but if I were
sitting on a jury, | would convict the doctor based on
this and this is sonmething that | have been saying to
t he governnent for four years now.
THE COURT: Well --

[ DEFENSE COUNSEL]: And | don’t nean to be glib,
don’t nean to be angry, but | am angry, Your Honor.

THE COURT: Mm hmm
Id. at 47.
Then, the presiding judge explained his reasons for granting
M. Hrsh's notion for a downward departure under the Sentencing
Gui del i nes: “He cooperated against the -- the defendant Gary
Bruder and al so attenpted to cooperate agai nst the physician who
was apparently receiving sone kickbacks in this scheme. The
cooperation was significant, according to the governnment it was
reliable and truthful, although inchoate and unsuccessful as to
the physician.” [d. at 48.
Next, in proposing the sentence, the presiding judge stated:
As far as the 1,000 pound gorilla, | guess, who
woul d be this unidentified physician, | |eave that up
to the discretion of the executive authorities to | ook
into that; perhaps even a suggestion that this still

may be going on. So, that’'s sonething that the Court
cannot -- cannot decide, other than to suggest that the
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public interest would be served by exam ni ng that
situation closely.

Id. at 69-70 (enphasis added). Thereafter, the presiding judge

sentenced M. Hirsh.

2. The presiding judge's actions in the case sub

j udi ce

Dr. Lincow points to two instances of the presiding judge’s
“hostile behavior” toward Dr. Lincow and his counsel in the case
sub j udi ce:

At oral argunment on June 29, 2006, this Court becane

very agitated and summarily concl uded the proceedi ngs

by getting up and marching off the bench while Counsel

were in md-sentence. At oral argunent on Novenber 29,

2006, this Court was hostile and condescending to ny

attorney when it asked why he was “wasting” the Court’s

time with opposition to a second inspection of ny

medi cal facilities and further asked whether “he knew

what aut henti cation was.”

Li ncow Aff. § 12.

1. DI SCUSSI ON

Dr. Lincow has not indicated on which of the two recusa
statutes--28 U.S.C. 8§ 144 or 28 U S.C. § 455--his present notion
is based. For the sake of conpleteness, the Court will address

the notion under both statutes.

A. Recusal Under 28 U.S.C. 8§ 144

Section 144 provides:



Whenever a party to any proceeding in a district court
makes and files a tinely and sufficient affidavit that
t he judge before whomthe matter is pending has a
personal bias or prejudice either against himor in
favor of any adverse party, such judge shall proceed no
further therein, but another judge shall be assigned to
hear such proceedi ng.

The affidavit shall state the facts and the reasons for
the belief that bias or prejudice exists, and shall be
filed not I ess than ten days before the begi nning of
the termat which the proceeding is to be heard, or
good cause shall be shown for failure to file it within
such time. A party may file only one such affidavit in

any case. It shall be acconpanied by a certificate of
counsel of record stating that it is made in good
faith.

28 U.S.C. §8 144. An affidavit nade pursuant to 8 144 does not
automatically result in a judge' s recusal. The affidavit nust be
both legally sufficient and procedurally conpliant (including the
requi renment of tineliness) to warrant a judge’s

di squalification.® See Cooney v. Booth, 262 F. Supp. 2d 494, 500

(E.D. Pa. 2003) (Robreno, J.), aff’'d sub nom, Cooney ex rel.

Cooney v. Booth, 108 Fed. App’x 739 (3d Cir. 2004).

1. Legal sufficiency of the affidavit

Al'l factual allegations contained in an affidavit filed

under § 144 nust be taken as true, even if the Court knows them

® The judge to whomthe notion to recuse is directed first
determ nes whether the affidavit is both legally sufficient and
procedurally conpliant; if so, the notion is then heard by
anot her judge. See 8§ 144(a); In re Kensington Int’l Ltd., 353
F.3d 211, 223 n.12 (3d Gr. 2003). |If the affidavit fails one or
both of the prongs, the notion to recuse is denied w thout
referral to a different judge.
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to be false. Cooney, 262 F. Supp. at 500 (citing United States

v. Furst, 886 F.2d 558, 582 (3d Cir. 1989), and United States V.

Rankin, 870 F.2d 109, 110 (3d Cr. 1989)). *“Conclusory
statenents and opi nions, however, need not be credited.” United

States v. Vespe, 868 F.2d 1328, 1340 (3d G r. 1989). “Accepting

the facts alleged as true, but not the conclusions, conjecture
specul ation or surm ses, the court nust answer whether ‘a
reasonabl e person woul d concl ude that a personal bias, as

di stinguished froma judicial bias, exists.”” Cooney, 262 F

Supp. at 501 (quoting Mns v. Shapp, 541 F.2d 415, 417 (3d Grr.

1976) (alterations omtted)).

Dr. Lincow nakes two factual allegations in his affidavit.
One is that the presiding judge made di sparagi ng remarks about
Dr. Lincow during the H rsh case. The other is that, in the case
sub judice, the presiding judge acted inappropriately and/or nade
di sparagi ng remarks about Dr. Lincow and/or his counsel.

The Court addresses each of these allegations in turn to

determ ne whether they are legally sufficient to warrant recusal.

a. The presiding judge's statenents during the

Hi rsh_case
During the H rsh case, the presiding judge inquired as to
whet her the Governnent woul d be prosecuting the physician at

i ssue; opined that it would not be “fair” to not prosecute the
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physi ci an; expressed his concern that sone “poor schnuck” woul d
be “taking the brunt for the physician’s conduct”; comrented that
there woul d not be “nuch deterrence until you get it right to the
peopl e wi t hout whom the schene can’t work,” i.e. the physicians;
and suggested that the “public interest” would be served if the
Governnment were to investigate and prosecute the physicians.

The Court will also take as true Dr. Lincow s factual
allegation that “[t]he Court knows that | amthe ‘unidentified
physician” with whom M. H rsh allegedly conspired.” Lincow Aff.
1 9.

Thus, the issue is whether these coments by the presiding
judge, and the presiding judge's all eged know edge that the
physician in question was Dr. Lincow, are legally sufficient to
enabl e a reasonabl e person to conclude that the presiding judge
has a personal bias against Dr. Lincowin this case. They are
not .

The Suprene Court’s directions in Liteky v. United States

are particularly hel pful:

[Q pinions formed by the judge on the basis of facts
i ntroduced or events occurring in the course of the
current proceedings, or of prior proceedings, do not
constitute a basis for a bias or partiality notion
unl ess they display a deep-seated favoritismor

ant agoni smthat would make fair judgnent inpossible.
Thus, judicial remarks during the course of a trial
that are critical or disapproving of, or even hostile
to, counsel, the parties, or their cases, ordinarily do
not support a bias or partiality challenge. They may
do so if they reveal an opinion that derives from an
extrajudicial source; and they will do so if they
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reveal such a high degree of favoritismor antagoni sm
as to make fair judgment inpossible.

510 U. S. 540, 555 (1994). 1In addition, the Suprenme Court
expl ained the ternms “bias and prejudice” in relation to the
necessity of a judge’s recusal:

The words connote a favorabl e or unfavorable

di sposition or opinion that is sonmehow wongful or

i nappropriate, either because it is undeserved, or
because it rests upon know edge that the subject ought
not to possess . . . [,] or because it is excessive in
degree .

Id. at 550 (enphasis in original).

In Litkey, a crimnal defendant noved to disqualify a
district judge frompresiding at his 1991 trial because the judge
had presided at the defendant’s 1983 crim nal bench trial and had
made certain statenents and taken certain actions during the 1983
trial that, the defendant all eged, denonstrated the judge s bias
agai nst the defendant in the 1991 trial. 1d. at 542. The
Suprenme Court held that coments nmade by the judge in the 1983
trial properly relied upon know edge acquired during the course
of a judicial proceeding and did not rise to the high | evel of
“deep- seat ed and unequi vocal antagoni sni that would render fair
j udgnent inpossible. [d. at 556.

The Supreme Court’s only exanple of a degree of antagoni sm
SO great as to warrant recusal was the district court judge's
statenents in the Wrld War | espi onage case agai nst Ger man-

Aneri can defendants that “One nust have a very judicial mnd,
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i ndeed, not to be prejudiced against the German Anericans because
their hearts are reeking with disloyalty.” 1d. at 555 (quoting

Berger v. United States, 255 U S. 22, 41 (1921) (alterations

omtted)).

Expressing a belief based on facts | earned during a judicial
proceedi ng that a non-party should be investigated and/or
prosecuted is not deep-seated antagonismtoward that non-party;
it is the judge doing his job. A judge who is “exceedingly il
di sposed” toward a defendant at the conpletion of a trial,
because the facts elicited at the trial showed the defendant to
be a reprehensi bl e person, should not recuse hinself based on
bias or prejudice. 1d. at 550-51.

If Dr. Lincow s allegations are accepted as true, the
presi ding judge strongly encouraged the Governnent to investigate
and prosecute Dr. Lincow. Sinply, this is not unreasonable. In

United States v. WIlkerson, during a pretrial conference, the

district judge, while recogni zing that charging decisions are
squarely within the Governnment’s purview, neverthel ess chastised
t he Governnent for charging the defendant with armed bank robbery
but not for carrying a firearmduring the comm ssion of a crine
of violence. 208 F.3d 794, 796-97 (9th Cr. 2000). Thereafter,

t he Governnment added a firearmcount to the indictnment. [d. at
796. The district court denied the defendant’s notion to recuse

under 8 455(a), and the Ninth Crcuit affirnmed. [d. at 797-98.
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“[T]he [district] court’s comentary on his role as ‘representing
the community’ and that the community was ‘tired of arned
robbery and guns did not denonstrate the kind of ‘truly extrenge’
remarks that are required for recusal.” 1d. at 799 (alterations
omtted).

It is routine for judges to nmake recommendations to AUSAs to
take their investigations in certain directions. Indeed, it is a
sentencing judge’'s role to inquire of the status of co-defendants
and/ or others who m ght have been involved in the ill egal
activity. This information is vital to the sentencing judge in
i nposi ng the proper sentence.

A judge’s comments made in a prior crimnal case regarding
the probable culpability of a third party do not give rise to a
duty to recuse in a later civil case in which that third party is
now a defendant. Accepting Dr. Lincow s factual allegations as
true for purposes of this notion, the judge's coments do not
evi dence any inperm ssible bias or prejudice against Dr. Lincow.

See Litkey, 510 U. S. at 555.

b. The presiding judge' s conduct on the bench in

t he case sub judice

Accepting all facts as true,’ the presiding judge sumarily

" The Court takes only facts as true; opinions are
di sregarded. Vespe, 868 F.2d at 1340. Thus, the Court gives no
wei ght to Lincow s allegations that the presiding judge was
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concl uded a hearing by |eaving the bench while counsel were in
m d- sentence; asked Dr. Lincow s attorney why he was “wasting”
the Court’s time; and asked Dr. Lincow s attorney if “he knew
what authentication was.” Lincow Aff. § 12.

Again, the Suprenme Court’s instructions in Litkey are
hel pful. There, the parties seeking the district judge’' s recusal
all eged that the judge had “di spl ayed i npatience, disregard for
the defense and aninosity” toward the parties and their beliefs.
510 U.S. at 542. The Suprene Court held that such actions were
not ground for recusal:

[ E] xpressi ons of inpatience, dissatisfaction,

annoyance, and even anger, that are within the bounds

of what inperfect men and wonen, even after having been

confirmed as federal judges, sonetines display [do not

establish bias or partiality]. A judge s ordinary

efforts at courtroom adm ni stration--even a stern and

short-tenpered judge s ordinary efforts at courtroom

adm ni stration--renmai n i nmune.
ld. at 555-56 (enphasis omtted).

Here, the presiding judge s actions and conments during the
hearings are not legally sufficient to enable a reasonabl e person

to conclude that the presiding judge has a personal bias agai nst

Dr. Lincowin this case.

2. The affidavit's procedural requirenents

The second paragraph of 8 144, by its own terns, inposes

“agitated,” “hostile,” or “condescending.” Lincow Aff. § 12.
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three procedural requirenments on a party submtting an affidavit
seeking a judge's disqualification: (1) the affidavit shall be
filed at | east ten days before the relevant court term (“or good
cause shall be shown for failure to file it within such tine”),
(2) a party shall file only one such affidavit in a case, and (3)
the affidavit shall be acconpani ed by counsel’s certification
that it is made in good faith. 28 U S.C. § 144.

The affidavit at issue here clearly fails to neet two of
these three requirenents. Wiile it is Dr. Lincow s only such
affidavit in this case, it is both untinely and unacconpani ed by

a certificate of counsel

a. Tineliness

“I'l]n order for an affidavit to be deened ‘tinely’ under 28
US C 8§ 144, the application for recusal nust be nmade at the
earliest nonent after the novant obtains know edge of the facts

denonstrating the basis for disqualification.” Heinbecker v. 555

Assocs., 2003 W 21652182, at *4 (E.D. Pa. Mar. 26, 2003) (Davis,
J.). The novant nust be reasonably diligent in filing the
affidavit. Furst, 886 F.2d at 581 n. 30.

As this Court has previously expl ai ned:

The reason for this requirenent is obvious--a party

wi th know edge of facts that may inplicate the need for

the presiding judge to recuse hinself may not sit idly

by and ganbl e upon the outconme of a proceedi ng, secured

in the know edge that, if the wong result ensues, it
can always cry foul.
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Cooney, 262 F. Supp. 2d at 503-04.

Here, Dr. Lincow does not specify when he | earned that the
presi ding judge al so presided over co-defendant M. Hirsh’'s
crimnal case in 2003 and/or made certain comments about Dr.
Lincow during that case. Dr. Lincowfiled his affidavit on
Decenber 21, 2006, thirteen nonths after the case began and
al nost three years after the presiding judge nade the rel evant
comments on the record. Therefore, Dr. Lincow has failed to show
that he was reasonably diligent in filing this notion.?3

Dr. Lincow s affidavit is untinely under 8§ 144, and

therefore it is procedurally defective.

b. Certificate of counsel

The statute is clear that the affidavit “shall be
acconpani ed by a certificate of counsel of record stating that it
is made in good faith.” 28 U S.C. 8 144. “The certificate
requi renent serves the significant purpose of preventing abuse by
protecting agai nst obviously untruthful affidavits and
unjustified attenpts by a party to disqualify a judge.”

Hei nbecker, 2003 WL 21652182, at *4. “[T]he absence of a

certificate of counsel constitutes a valid basis to deny a notion

8 Gven that the references to the presiding judge' s conduct
at the June 29, 2006, and Novenber 29, 2006, hearings are
predi cated on the assertion of the presiding judge s bias during
the 2003 Hirsh case, they are also untinely.
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to disqualify under 28 U S.C. § 144.” United States V.

Pungi tore, 2003 W 2257078, at *2 (E.D. Pa. Cct. 24, 2003) (Van
Ant wer pen, J.).
Here, no such certificate was filed by counsel. Therefore,

the affidavit is procedurally defective on this separate ground.

B. Recusal Under 28 U.S.C. 8§ 455

Section 455 states that a judge “shall disqualify hinself in
any proceeding in which his inpartiality m ght reasonably be
questioned.” 28 U.S.C. § 455(a).° “The inquiry under 8 455(a)
focuses not on whether the particular judge subjectively harbored
a bias, bur rather on ‘whether the record, viewed objectively,
reasonably supports the appearance of prejudice or bias.’”

Pungi tore, 2003 W 2257078, at *4 (citing S_.E.C v. Antar, 71

F.3d 97, 101 (3d Cr. 1995)). The test is whether a “reasonable
person, with knowl edge of all the facts, would conclude that the
judge’s inpartiality m ght be reasonably be questioned.”

Kensi ngton, 368 F.3d at 301. An analysis under 8§ 455(a) requires
a determ nation of whether there is an appearance of inpropriety,
not necessarily whether there is actual bias. Furst, 886 F.2d at

580.

° Anotion to recuse under 8 455 is heard by the judge whose
inpartiality is being questioned. Kensington, 353 F. 3d at 223
n.12. There is no nmechanism unlike under 8§ 144, for referring
the notion to a different judge.
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“[ T] he scope of § 455(a) is broader than 8§ 144 and is
unencunbered by the latter’s stiff procedural requirenents.”
Pungi tore, 2003 W 2257078, at *4. However, in deciding a notion
for recusal under 8§ 455(a), the Court need not accept the
nmovant’s factual allegations as true. Cooney, 262 F. Supp. 2d at
504. Rather, “the presiding judge may contradict the [njovant’s
factual allegations with facts derived fromthe judge’ s know edge
and the record.” |d.

Therefore, the issue is whether the presiding judge' s
coments during M. Hrsh’s case and/or comments and actions
during the case sub judice create an appearance of inpropriety.

They do not.

1. The presiding judge's statenents during the H rsh_case

During the H rsh case, the presiding judge sinply expressed
his opinion to the Governnent that, in cases such at M. Hrsh's,
t he Governnment should investigate and prosecute, in addition to
t he pharnaci sts who were filling bogus prescriptions and payi ng
inflated rent as a formof kickback, the physicians who were
actually receiving the kickbacks. These comments are no
different froma judge recommendi ng that the Governnent go after
the drug supplier as well as the drug user, or the person who
contracted a killer for a hire in addition to the person who

actually perfornmed the killing.
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In addition, Dr. Lincow states: “The Court knows that | am
the *unidentified physician with whom M. Hirsh allegedly
conspired.” Lincow Aff. § 9. Dr. Lincow does not, however,
provi de any support for this factual assertion. |In fact, the
presi di ng judge does now know that Dr. Lincow is the
“unidentified physician,” but only by the virtue of Dr. Lincow s
claims to be so in his affidavit! Certainly, a party cannot
educate a judge on a certain fact and then base its notion for
the judge’ s recusal on that very fact. To put it another way:
you cannot kill your parents and then be heard to conpl ain that
you are now an or phan.

At the Hirsh hearings, the presiding judge encouraged the
Governnment to investigate and prosecute (1) the physician
involved in the scheme with M. Hirsh and (2) physicians invol ved
in other simlar schenmes. The presiding judge did not encourage
t he Governnent to prosecute Dr. Lincow specifically. (In fact,
there is no evidence that the presiding judge even knew that Dr.
Li ncow was the “unidentified physician” in the Hrsh case before
Dr. Lincow clainmed in his current affidavit that it was him) A
civil litigant who m ght have commtted a particular type of
crime cannot base a notion for recusal on a judge’s
recommendation to the Governnent, in an earlier crimnal case,

that it be nore vigilant in prosecuting that type of crine.
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2. The presiding judge's conduct on the bench in the case

sub judice

Dr. Lincow alleges that during two hearings the presiding
judge took certain actions and nmade certain comrents that
evi dence the judge’ s bias.

At the outset, comments nade to counsel or parties in the
course of litigation--including “expressions of inpatience,

di ssati sfaction, annoyance, and even anger”--are not grounds for
recusal. Litkey, 510 U. S. at 555-56. Therefore, these
all egations will not support the recusal notion.

However, for purposes of conpl eteness, the Court wll
explain nore fully the circunstances of the two hearings at
i ssue.

The affidavit alleges that at the June 29, 2006, hearing,
the presiding judge summarily concluded the proceedings. It is
uncl ear how a judge’s summarily concl udi ng a proceedi ng--and a
j udge nust sonehow concl ude every proceedi ng over which he
presi des--evidences bias against Dr. Lincow. A judge’s summarily
concl udi ng a proceeding m ght evidence that the judge is
frustrated with the defense attorney (the inplication here) or
the plaintiff’s attorney, that he had heard enough to nmake his
decision, or sinply that there was sonewhere el se he needed to
be. A judge’'s concluding a proceeding--even “sumarily”--does

not create an appearance of inpropriety sufficient to warrant
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recusal .

The affidavit also alleges that the presiding judge nmade
condescending remarks to Dr. Lincow s counsel at the Novenber 29,
2006, hearing. At this hearing, the Court heard eight discovery-
related notions. Sonme of the notions, or oppositions to the
nmotions, were conpletely without nerit. The presiding judge
adnoni shed M. Todd, Dr. Lincow s counsel, that “you have enough
to fight over . . . . | think you are going to have to exercise
sone restraint as to what’s worth fighting, and what is not.”
Trans. of Hearing (Nov. 29, 2006), at 35.

Dr. Lincow s opposition to this particular notion was
W thout nmerit. State Farm had noved to conpel a full and
conplete site inspection of 7622 Medical Center, P.C.,1° and for
sanctions!! (doc. no. 117). Apparently, both sides had agreed on
a particular date and tinme to performthe inspections, and State
Farm had arranged with nunerous attorneys, photographers, and
others to be available. Wen the date and tine arose, M. Todd
i nexplicably refused to allow State Farmto photograph and/ or
vi deot ape certain portions of the medical center. M. Todd s

refusal precipitated State Farm s notion to conpel

107622 Medical Center, allegedly owned by Dr. Lincow, is
also itself a defendant in this case.

21 91n spite of Dr. Lincow s unsupported opposition to the
site inspection and the notion to conpel the site inspection, the
Court did not grant State Farmthe sanctions it requested.
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M. Todd’s opposition to the site inspection was w thout
nerit under Federal Rule of Civil Procedure 34(a)(2),' and his
opposition exposed State Farmto significant inconveni ence and
expense.

The presiding judge thus told M. Todd that he was “wasti ng
our tinme” by opposing the notion. Trans. of Hearing (Nov. 29,
2006), at 35. The presiding judge's use of the word “our”
referred to not only the presiding judge’'s tinme, but also the
time of State Farnis attorneys, the court staff, and the
litigants thensel ves who were present in the courtroomthat day.

Finally, the presiding judge asked M. Todd “have you ever
heard of authentication?” |d. at 34. M. Todd was arguing that
if State Farmwas all owed to vi deotape the prem se of a nedical
center that a patient was not treated at, State Farm coul d
sonehow spring the videotape on the patient on the w tness stand
and confuse himor her. The presiding judge suggested to M.
Todd that this was not a w nning argunent, because any vi deot ape
sought to be entered into evidence or shown to a witness would
have be authenticated under the Federal Rules of Evidence.

Aski ng an attorney whether he has ever heard of a |egal

2 The Rule permits any party to “serve on any other party a
request to permt entry upon designated | and or other property in
t he possession or control of the party upon whomthe request is
served for the purpose of inspection and neasuring, surveyi ng,
phot ographing, testing or sanpling the property or any designated
obj ect or operation thereon, within the scope of Rule 26(b).”

Fed. R Cv. P. 34(a)(2).
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concept--even if, as Dr. Lincow alleges, it was done in a
condescendi ng manner--can hardly be the basis for a show ng of
bi as.

Therefore, a reasonabl e observer would not believe that the

presiding judge's actions and/or comments create an appearance of

i npropriety.

I11. CONCLUSI ON
Dr. Lincow s notion for the presiding judge s recusal fails
under both 8 144 and § 455(a). Therefore, the notion will be

deni ed.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STATE FARM MUTUAL AUTOMOBI LE CIVIL ACTI ON
| NSURANCE COVPANY, ET AL. . : NO. 05- 5368
Plaintiffs, :

V.

ARNCLD LI NCOWN ET AL.,

Def endant s.

ORDER
AND NOW this 8th day of February 2007, after a hearing on
the record, it is hereby ORDERED that Defendants Arnold Lincow,
D.O, and 7622 Medical Center, P.C.’s notion for trial judge to
recuse hinsel f based on appearance of bias (doc. no. 155) is

DENI ED for the reasons stated in the acconpanyi ng Menorandum

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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