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Plaintiff, an attorney, is suing his mal practice
i nsurance carrier to recover attorney’'s fees incurred by
plaintiff in defense of clains brought agai nst himwhich he
contends shoul d have been paid by the defendant. This is the
second | awsuit brought by plaintiff against the defendant for the
sane relief; an earlier case was voluntarily withdrawn after the
defendant filed prelimnary objections.

Plaintiff acted as counsel for plaintiffs in an earlier
air-crash lawsuit. The pilot, his wife and his nother were all
killed when the plane he was piloting crashed. Plaintiff brought
suit against three defendants whose all egedly defective equi pnment
contributed to causing the crash. M dway through a | engthy
trial, the case settled, for a total of approximtely $4, 666, 666.
Shortly after the settlenment was reached and the trial aborted,
however, one of the three defendants sought to void the
settl ement, because the personal representative who was plaintiff
had not disclosed the existence of additional liability insurance

covering the pilot. The contention was that, had the conpl ai ni ng



def endant known about this potential additional coverage, its
contribution to the settlenent would have been nmuch less. It was
asserted that the plaintiff had m srepresented or failed to

di scl ose the insurance coverage, and that M. Wl k, his attorney,
had participated in the coverup. On behalf of his client, M.
Wbl k sought to enforce the settlenent. The trial judge agreed
wth M. WIlk and dism ssed the challenge to the settlenent, but
did so without permtting discovery and w thout hol ding an
evidentiary hearing. On appeal, the decision was reversed and
the case remanded for additional discovery and an evidentiary
hearing. After further proceedings, the trial court found that
neither M. Wl k nor his client had know ngly conceal ed or

m srepresented any i nsurance cover age.

The opinion of the appellate court sending the case
back for a hearing was the first indication of a possibility that
soneone m ght seek to hold M. Wl k responsi ble for damages of
sonme sort (for his alleged participation in fraudulently inducing
the settlenent). M. Wl k sent a copy of the appellate opinion
to the defendant, noting that possibility. The defendant
acknow edged recei pt of the comunication, and it was agreed that
M. Wl k woul d keep the defendant advised as the case progressed.

It should be noted that the only “clainf then being
asserted was against M. Wlk' s client, not M. Wlk. It should

al so be noted that the defendant offered to provide counsel for



M. WIlk if requested to do so, but M. Wl k advised that he
woul d obtain his own counsel for his client and hinsel f.

M. Wl k now alleges that, at sonme point, one of the
attorneys involved in the state-court litigation advised that if
the ultimte outcome was unfavorable to that attorney’s client,
he m ght nmake a claimagainst M. Wl k personally. Allegedly,
M. Wl k conveyed that information (orally) to the defendant.

| have concl uded that the defendant’s notion for
summary judgnent nust be granted. Defendant issued a “clains
made” policy. Coverage would be triggered by a “claini against
M. WIlk. Intentional m srepresentation or other fraudul ent
conduct would not be covered. No “clainmf has ever been actually
made against M. Wl k. The nost that can be said is that there
was notice of a possibility of a claimbeing asserted |ater.
This does not anmpbunt to a “claim” And, in any event, the
def endant never received witten notice of that purported
“claim” Finally, the attorney’s fees for which plaintiff seeks
rei mbursenent were incurred on behalf of his client, not on
behal f of M. Wl k. For all of these reasons, it is apparent
that this lawsuit is without nerit.

An Order foll ows.
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AND NOW this 29" day of January 2007, upon
consi deration of defendant’s notion for summary judgnent and
plaintiffs’ response, |IT IS ORDERED:
1. Def endant’ s notion for summary judgnent is GRANTED
2. This action is DISM SSED w th prejudice.

3. The Cerk is directed to close the file.

BY THE COURT:

/s/ John P. Full am

John P. Fullam Sr. J.



