I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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V. :

DR. VONKI EL, et al., : NO. 05-4133
Def endant s :

MVEMORANDUM AND ORDER

McLaughlin, J. January 25, 2007

The plaintiff brings this civil rights suit against the
defendants in connection with an accident at Lehi gh County
Prison, where he was fornerly incarcerated. He alleges that the
def endants were negligent in assigning hima roomon the top tier
of the cell block, which led to his falling down the stairs and
aggravating a preexisting nmedical condition. He alleges that the
defendants were deliberately indifferent to his nedical needs in
violation of the Ei ght and Fourteenth Anendnments. The defendants

have noved to dismss. The Court will grant the notions.

Fact ual Backgr ound*

On Decenber 12, 2002, the plaintiff was confined at

Lehi gh County Prison. Soon thereafter, he was told by defendant

. The Court assunes that the allegations in the anended
conplaint are true for the purposes of this notion.



Von Kiel (identified in the anmended conplaint as “Dr. Vonkiel”),
a doctor at Lehigh County Prison, that he would receive a cell on
the prison’s |lower |evel because the foot and body braces he
wears for his herniated discs make it difficult for himto

negoti ate stairs.

Nonet hel ess, on Decenber 15, 2002, the plaintiff was
noved to a cell on the second floor of the prison. He inforned a
prison official of his need for a bottomtier room because of his
back and foot problenms, but the official told himthat the room
request was not in the conputer. The plaintiff alleges that it
was def endant Bahnick (identified in the original conplaint and
“Bonhi h”), a nurse at Lehigh County Prison, who failed to place
his request for a bottomtier cell in the conputer.

On Decenber 16, 2002, the plaintiff fell down the
stairs, and his head got stuck between the railings, causing
severe neck pain. The plaintiff was placed on a board and
carried to the prison’s nedical facility, where he sat for 45
m nutes wi thout receiving care. Wen he was eventual |y seen by
the nedical staff, which is supervised by defendant Wexford
Heal th Sources (identified in the original conplaint as “Wxford
Medi cal Services”), he asked them and specifically Von Kiel, for
an MRI to nmake sure there was no further injury to his neck.

They declined, saying it would be too expensive.

The plaintiff was given over-the-counter nedicine,



which was insufficient to relieve his severe pain. Wen the
supply ran out, he sought additional nedication fromthe Wxford
staff, which ignored his requests. The plaintiff was then
transferred to SCI Canp Hill Cassification Center, where Dr.
Lat sky, al so enpl oyed by Wexford, simlarly refused to prescribe
additional nedicine to relieve the plaintiff’s pain.

On March 20, 2003, the plaintiff was transferred to
SCl - Rockvi ew, where he suffered severe pain, partial paralysis,
tingling and nunbness down both arns and | egs, convul sions, and
uncontrol | abl e shaking. A doctor told himthat his fall at
Lehi gh County Prison aggravated his herniated di scs and
prescri bed hi m nor phi ne.

The plaintiff then submtted a grievance to defendant
Mei sel, the warden of Lehigh County Prison, concerning the
i ndi fference of Von Kiel, Bahnick, and the Wexford Medical staff

to his pain, but the warden never replied.

1. dains
The plaintiff initiated this lawsuit by filing a notion

to proceed in forma pauperis on August 3, 2005. He nanmed Von

Ki el , Bahnick, Misel, Wford Medi cal Sources, the Lehigh County
Comm ssi oners, Lehigh County Prison, and John Does 1-10 as
def endants. The defendants noved to dism ss, but the notions

were nooted by the plaintiff’s amended conplaint, filed on June



30, 2006. The anended conpl ai nt dropped the Lehi gh County
Comm ssi oners, Lehigh County Prison, and John Does 1-10 as
defendants, and alleges that the remai ni ng def endants were
indifferent to his nedical needs in violation of his due process
ri ght under the Fourteenth Anendnment and the prohibition against
cruel and unusual puni shnment contained in the E ghth Anendnent.
Specifically, he clains that his rights were violated
by: 1) Von Kiel’'s failure to secure hima bottomtier cell,
prescri be adequate painkillers, and performan MR ; 2) Bahnick’'s
failure to enter his bottomtier request into the conputer; 3)
Wexford Medical Sources’s failure to train and supervise its
enpl oyees and adequately fund its services; and 4) Meisel’s
know edge and acqui escence to the conduct of the other three

def endant s.

[, Di scussi on

The defendants argue that the plaintiff’s clainms should
be di sm ssed because of the statute of lintations and because of
his failure to state a clai munder section 1983. The Court finds

the statute of limtations argunent dispositive.?

2 The plaintiff has not filed any opposition to the
notions to dism ss the amended conplaint. (The notions were
filed in July of 2006, and the plaintiff’s opposition, after the
Court granted himtwo extensions of tine in which to respond, was
due on January 8, 2007.) He did, however, file a nmenorandum of
law in response to the defendants’ notions to dism ss the
original conplaint at the sanme tinme he filed his anmended

4



The expiration of the statute of limtations is
ordinarily raised as an affirmati ve defense, but it may be
asserted in a Rule 12(b)(6) notion to dismss if it is clear from

the face of the conplaint that a claimis untinely. Robinson v.

Johnson, 313 F.3d 128, 135 (3d Cr. 2002); Bethel v. Jendeco

Construction Corp., 570 F.2d 1168, 1174 (3d Gr. 1978). See also

5B Wight & MIler, Federal Practice and Procedure 8§ 1357 at 708

(3d ed. 2004)(“[T]he conplaint is also subject to dism ssal under
Rul e 12(b)(6) when its allegations indicate the existence of an
affirmati ve defense that will bar the award of any renedy[.]")
Section 1983 clainms originating in Pennsylvania borrow
Pennsylvania’ s two year statute of |[imtations for personal

injury actions. Lake v. Arnold, 232 F.2d 360, 368-69 (3d Cr

2000). The plaintiff’s fall and alleged maltreatnment at Lehigh
County Prison occurred in Decenber of 2002. The plaintiff filed

his notion to proceed in forma pauperis on August 3, 2005, nore

than two years after his clains arose, and therefore his suit is
time-barred.

The plaintiff argues that his clains are tinely because
of the discovery rule. The discovery rule tolls the statute of
[imtations when a plaintiff is unable, despite the exercise of

due diligence, to know of an injury or its cause. Mest v. Cabot

conplaint. That menorandum responded to the defendants’ statute
of limtations argunent.



Corp., 449 F.3d 502, 510 (3d Gr. 2006). Wen the plaintiff
di scovers, or exercising reasonable diligence, should have
di scovered, the injury and its cause, the statute of limtations
begins to run. [d. at 511.

Whet her a plaintiff should have nmade a tinely discovery
of his injury is ordinarily a question for the jury. Bohus v.
Belof f, 950 F.2d 919925 (3d G r. 1991). But a court can grant a
motion to dismss on statute of limtations grounds, despite a
plaintiff’s invocation of the discovery rule, if the conplaint
reveal s that the discovery rule does not apply as a natter of

| aw. See OGshiver v. Levin, Fishbein, Sedran & Berman, 38 F.3d

1380, 1391 (3d Cir. 1994); Reinsmth v. Borough of Bernville,

2003 W 22999211 at *5 n. 3; McDowel | v. Raynond | ndustries

Equi pnent, Ltd., 2001 W 115463 at *2 (E.D. Pa. 2001); Credit

Control Services v. Geate Bay Hotel and Casino, Inc., 1994 W

483454 at *5 (E. D. Pa. 1994); Cardone v. Pathnmark Super market,

658 F. Supp. 38, 40 (E.D. Pa. 1987).

The plaintiff alleges that he did not know that his
current pain and suffering were the result of his fall at Lehigh
County Prison until he was exam ned by the doctor at SCl -
Rockview. But the cause of his painis imuaterial to his section
1983 clains that allege that the nedical treatnent he received
fromthe prison staff was deficient. The injury underlying these

clainms is the prison staff’s indifference to his “severe and



excruciating pain.” Conpl. § 13. This indifference was
i mredi ately apparent to the plaintiff, and therefore the
di scovery rul e does not apply.

Nor can the discovery rule save the plaintiff’'s clains
stenmi ng fromthe defendants’ negligence in assigning hima
second-floor cell. The conplaint alleges that the plaintiff’s
head was lodged in a railing after the fall and that he was
subsequently carried away on a board, denmanded an MRl to
determ ne the extent of the damage, and was prescribed over-the-
counter nedicine, which was insufficient to curb his pain.

Compl. § 9, 11, 13. Gven the i medi acy and severity of the pain
followng the fall, no reasonable person could have failed to
connect the injury with the fall down the stairs.

| f anything, the plaintiff’s invocation of the
di scovery rule is a claimthat he did not know the full extent of
his injury until he saw the doctor at SCl-Rockview. The
di scovery rule was not intended to protect a plaintiff who knows
that he has been injured and knows the identity of the alleged
tortfeasors but is ignorant of the full extent of his injury.

See, e.qg., Mest, 449 F. 3d at 510-11 (“for the statute of

[imtations to run, the plaintiff need not know the exact nature

of his injury”)(citations onmtted); Charowsky v. Kurtz, 2000 W

1052986 at *3 (E.D. Pa. 2000); Credit Control Services, 1994 W

483454 at *5; Cardone, 658 F. Supp. at 40.



For all of these reasons, the facts alleged in the
anended conpl aint show that the discovery rule does not apply as
a matter of law, and therefore the statute of limtations has
run.

Further, the plaintiff’s clains would not survive even
if the Court were to conclude that the discovery rule applied to
his case. At the very latest, the plaintiff “discovered” his
i njury when he was seen by the doctor at SCl-Rockview after his
transfer to the facility in March of 2003, and this suit was not
filed until August of 2005.

The Court, therefore, will grant the notions to dismss
because accepting the allegations in the anmended conpl ai nt as
true, the statute of limtations has run

An appropriate order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STERLI NG STAHLER

Plaintiff, : ClVIL ACTI ON
V. :
DR. VONKI EL, et al., : NO. 05-4133
Def endant s :
ORDER

AND NOW this 25th day of January, 2007, upon consideration
of the defendants’ notions to dism ss (Docket Nos. 35, 36, and
39), IT IS HEREBY ORDERED that the notions are granted and the
plaintiff's clains are dism ssed for the reasons stated in the
acconpanyi ng nmenor andum

The Cerk of Court shall mark this case cl osed.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




