IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GCvil Action
No. 2001- CVv- 05641

NATALIE M GRIDER, M D. and
KUTZTOMN FAM LY MEDI CI NE, P.C.,

Plaintiffs
VS.
H GHVARK, | NC.
JOHN S. BROUSE
CAPI TAL BLUE CRCSS;

JAMES M WMEAD;, and

)

)

)

)

)

)

KEYSTONE HEALTH PLAN CENTRAL, INC.;)
)

)

|

JOSEPH PFI STER )
)

)

Def endant s

DECREE

NOW this 19" day of January, 2007, upon consideration
of the follow ng notion:

Plaintiffs’ Conbi ned Energency Mtion for Prelimnary

| njunction and Supporting Menorandum of Law filed

Decenber 22, 2006; together wth:

(1) Opposition of Capital Blue Cross to
Plaintiffs’ Enmergency Mdtion for Prelimnary
| nj unction, which opposition was filed
Decenber 28, 2006

(2) Response of H ghmark, Inc. in Qpposition to
Plaintiffs’ Energency Mttion for Prelimnary
| nj unction, which response was filed

December 28, 2006; and



(3) Plaintiffs’ Corrected Reply to Defendants’
Qpposition to Plaintiffs’ Enmergency Mtion
for Prelimnary Injunction, which corrected
reply was filed January 2, 2007;
after injunction hearing conducted January 3 and 4, 2007; and for
the reasons expressed in the acconpanyi ng Adj udi cation, including
Fi ndi ngs of Fact, Conclusions of Law, and D scussi on,

IT 1S ORDERED that plaintiffs’ notion for an injunction

is granted.

T 1S FURTHR ORDERED t hat pursuant to the Al Wits

Act, 28 U . S.C. 8§ 1651(a), the court enjoins defendants Keystone
Health Plan Central, Inc.; H ghmark, Inc.; John S. Brouse;
Capital Blue Cross; Janes M Mead; Joseph Pfister; their
attorneys, including, but not limted to, Mchael L. Martinez,
Ki nberly J. Krupka, Kathleen Tayl or Sooy, Sandra A. Grifalco,
Mary J. Hackett, Steven E. Siff and their respective |aw firnmns;
and anyone acting in their behalf or in concert wwth them from
settling, or attenpting to settle, the class and subclass clains
in, or any part of, the within litigation, which clains the
undersigned certified by Order and Opi ni on dated Decenber 20,
2006, and filed Decenmber 21, 2006, and which are pending before
this court, in any other forumw thout the express approval of

this court.



| T IS FURTHER ORDERED t hat the aforesaid persons and

firms are specifically enjoined fromsettling, or attenpting to
settle, the certified class and subclass clains in, or in any
part of, the within matter in the nultidistrict litigation
currently pending before United States District Judge Federico A
Moreno in case nunmber MDL No. 1334 in the United States District
Court the Southern District of Florida, Mam Division, in the

cases known as Love, et al. v. Blue Cross and Blue Shield

Association, et al., case nunber 1:03-CV-21296; fornmerly known as

Thomas, et al. v. Blue Cross and Blue Shield Association, et al.

case nunber 1:03-CV-21296; Solonpbn, et al. v. Blue Cross and Bl ue

Shield Association, et al., case nunber 1:03-CV-22935; and any

other rel ated case or cases.

BY THE COURT:

[ s/ Janmes Knoll Gardner
Janes Knoll Gardner
United States District Judge
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Def endant s

APPEARANCES:

KENNETH A. JACOBSEN, ESQUI RE
LOU S C. BECHTLE, ESQUI RE
FRANCI S J. FARI NA, ESQUI RE
JOSEPH A. O KEEFE, ESQUI RE
On behalf of Plaintiffs

M CHAEL L. MARTI NEZ, ESQUI RE

KI MBERLY J. KRUPKA, ESQUI RE
On behal f of Defendants
Keystone Health Plan Central, Inc.;
Capital Blue Cross; Janes M Mead; and
Joseph Pfister

SANDRA A. G RI FALCO ESQUI RE
MARY J. HACKETT, ESQUI RE
On behal f of Defendants
H ghmark, Inc.; and John S. Brouse

* * *

ADJUDI CATI1l ON

JAMES KNOLL GARDNER,
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United States District Judge

This matter is before the court on Plaintiffs Conbined
Emergency Motion for Prelimnary Injunction and Supporting
Menor andum of Law fil ed Decermber 22, 2006.! An injunction
heari ng was conducted by the undersigned on January 3 and 4,

2007. Plaintiffs presented the testinobny of four wtnesses? and
26 exhibits. Defendants presented no w tnesses but presented
several exhibits.?

At the conclusion of the hearing, | took the matter
under advisenment. Thereafter, | reviewed the hearing testinony
and exhibits and researched the matter. For the follow ng
reasons | now grant plaintiffs’ notion for an injunction.

Specifically, | enjoin the parties in the within G.der
cl ass action, or anyone acting on their behalf, fromsettling, or

attenpting to settle, the class and subclass clains which

1 On Decenber 28, 2006 the Opposition of Capital Blue Cross to
Plaintiffs’ Energency Mdtion for Prelimnary Injunction was filed. On the
same date the Response of Highmark Inc. in Opposition to Plaintiffs’ Energency
Motion for Prelimnary Injunction was filed. On January 2, 2007 Plaintiffs’
Corrected Reply to Defendants’ Opposition to Plaintiffs’ Emergency Mtion for
Prelimnary Injunction was fil ed.

2 Plaintiffs’ witnesses were Attorney Francis J. Farina, co-counsel
for plaintiffs; Attorney Mary Joan Hackett, co-counsel for defendants
H ghmark, Inc. and John S. Brouse; Dr. Kenneth R Ml ani, the present Chief
Executive O ficer of defendant H ghmark, Inc. and the former Medical Director
of the conpany; and Attorney Kenneth A. Jacobsen, Lead Counsel for plaintiffs.
After commrencing the direct examination of Dr. Melani, plaintiffs withdrew him
as a Wwtness.

3 Def endant s Keystone Health Plan Central, Inc.; Capital Blue Cross;

James M Mead and Joseph Pfister presented eight exhibits. Defendants
H ghmark, Inc. and John S. Brouse presented three exhibits.
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certified in Gider and which are pending before this court, in
any other forumw thout ny advance know edge and approval .

| specifically enjoin the parties in Gider fromsettling the
Gider certified class clains in the nultidistrict litigation
(“MDL”) currently pending before United States District Judge
Federico A. Moreno in the United States District Court for the
Southern District of Florida, Mam Division, in the cases known

as Love v. Blue Cross and Blue Shield Association, et al.

Thomas v. Blue Cross and Bl ue Shield Association, et al., and

Sol onon v. Blue Cross and Blue Shield Association, et al.*

In so doing, | amnot enjoining Judge Moreno from
taking any action in his MDL cases in Florida. Nor am!|
enjoining any of the parties in the Florida litigation, including
H ghmark, Inc. and Capital Blue Cross, fromsettling any of the
Florida plaintiffs’ clains in the Florida litigation, which in ny
view are different than the class clains which | certified in
this Pennsylvania litigation.

Rather | amenjoining the parties before nme, including
Capital and H ghmark (which are also parties in the Florida

litigation) and Keystone Health Plan Central, Inc. (which is not

4 The Thomas case was filed May 22, 2003 as case nunber
1: 03-CV-21296 in the Southern District of Florida. It is now known as the
Love case with the sane caption nunber. The Love case was brought against 70
naned defendants includi ng defendants Hi ghmark, Inc. and Capital Blue Cross,
each of whomis also a defendant in the within Gider case.

The Sol onbn case was filed Novenber 4, 2003 as case nunber

1: 03-CV-22935 in the Southern District of Florida. Solonon is a nanaged care
litigation case in which Hi ghmark and Capital are al so defendants.
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a party in the Florida litigation) fromsettling out the clains
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of the Pennsylvania litigation pending before nme in another forum
wi t hout ny know edge and consent.

By ny Order and Opini on dated Decenber 20, 2006 and
filed Decenber 21, 2006 | certified a class in this class action
for the period fromJanuary 1, 1996 through and includi ng October
5, 2001 on behalf of the foll ow ng subcl asses:

Al'l medical service providers in connection with
medi cal services rendered to patients insured by defendant
Keystone Health Plan Central, Inc. who during the period
January 1, 1996 through Cctober 5, 2001:

(1) submitted clainms for reinbursement on a fee-for-
service basis for covered services which clains were denied or
reduced through the application of automated edits in the clains
processi ng software used by defendants to process those cl ains;
and/ or

(2) received less in capitation® paynents than the
provi der was entitled through the use and application of
aut omat ed systens to “shave” such paynents in the manner all eged
in plaintiffs’ Anmended Conplaint filed Cctober 6, 200S3.

In that Order, | also certified ten factual issues for
class treatnment, including a coomon failure to pay clean clains
within the applicable statutory time period and conmon proof of a
conspiracy to defraud in violation of RICO® | also certified

three |l egal issues for class treatnment, including whether

5 A “capitation” is “an annual fee paid a doctor or nedical group

for each patient enrolled in a health plan.” Wbster’s Third New
International Dictionary 332 (1968).

6 The Racketeer Influenced and Corrupt Organizations Act (“R CO),
18 U.S.C. 88 1961-1968.
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defendants commtted mail or wire fraud, and whether they
vi ol ated the Pennsyl vani a pronpt paynent statute.’

Finally, | certified eight comon defenses for class
treatnment, including whether the class clains are barred by
di scl osures in defendants’ standard fornms, manuals and
newsl etters; by the applicable statute of Iimtations; or because
of the absence of any nmaterial m srepresentations, m sleading
di scl osures or om ssions by defendants in their standard form
contracts and consulting agreenents.

In my class certification Order, | approved plaintiff
Natalie M Gider, MD., both in her individual capacity and as
President of plaintiff Kutztown Famly Medicine, P.C., as the
sole class representative. | also appointed plaintiffs’ counsel,
Kenneth A. Jacobsen, Esquire, Louis C. Bechtle, Esquire,
Francis J. Farina, Esquire and Joseph A O Keefe, Esquire, each

as cl ass counsel .

FACTS
By Order and Opinion dated Septenber 18, 2003 | granted
in part, and denied in part, Defendants’ Mtion to D smss
plaintiffs’ Conplaint. As noted above, by Order and Opinion
dat ed Decenber 20, 2006, | certified a class and two subcl asses.

In those two Opinions, | thoroughly discussed the facts,

! Pennsyl vania’s Quality Health Care Accountability and Protection
Act, Act of May 17, 1921, P.L. 682, No. 284, 88 2101-2193, as anended,
40 P.S. 88 991.2101 to 991.2193.
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procedural history and contentions of the parties in this matter.
| incorporate those Opinions, findings and di scussions here.

Briefly, plaintiff Natalie M Gider, MD. is a famly
practitioner and President of plaintiff Kutztown Fam |y Medicine,
P.C (“Kutztown”). Plaintiffs and their affiliates provide
medi cal services to about 4,000 patients who are insured by
def endant Keystone Health Plan Central, Inc. (“Keystone”).

Keystone is a Health Mai ntenance Organi zation (“HVOD).
Def endant Joseph Pfister is the fornmer Chief Executive Oficer
(“CEQ') of Keystone.

Def endant H ghmark, Inc., fornmerly known as
Pennsyl vani a Bl ue Shield and defendant Capital Blue Cross are
i nsurance conpani es. Defendant John S. Brouse is the fornmer CEO
of Hi ghmark, and defendant Janmes M Mead is the fornmer CEO of
Capi t al .

During the entire class period H ghmark and Capital
were each 50% owners of Keystone. |In Novenber 2003 Capita
purchased Hi ghmark’s ownership interest in Keystone. Keystone is
now a subsidiary of Capital

Plaintiffs contend that during the proposed cl ass
period, defendants Capital and H ghmark directed and controll ed
t he operations of Keystone and received all of its profits.
Plaintiffs allege that defendants and various non-parties

together formwhat is styled as the “Managed Care Enterprise”, an



entity which allegedly operates to defraud plaintiffs and the
class through a variety of illegal nethods. Defendants deny
t hose al |l egati ons.

Plaintiffs’ central assertion is that when contracting
with plaintiffs, defendants intentionally m srepresented, and
failed to disclose, internal HVO policies and practices that were
designed to systematically reduce, deny, and del ay rei nbursenent
paynents to plaintiffs and their business.

Plaintiffs entered into an HMO physician agreenent with
def endant Keystone in Decenber 1998 to provide nedical services
to the HVO nenbers. In addition to a conpl ex bonus system the
agreenent provides for two basic nethods by which plaintiffs are
paid for rendering nedical services: (1) capitation and (2) fee-
for-service.

Specifically, plaintiffs allege that defendants
(1) “shave” capitation paynents by purposefully under-reporting
the nunber of patients enrolled in plaintiffs’ practice group;
and (2) defraud plaintiffs of fees for nedical services rendered
by wrongfully mani pul ati ng CPT codes® to decrease the anount of
rei mbur senent s

| certified for class treatnment plaintiffs clains of

conspiracy to conmt RICO violations and viol ati ons based upon

8 CPT codes refer to the standardi zed American Medical Association
Current Procedural Term nology code set. The CPT codes were devel oped by the
associ ation to describe the nedical services and procedures performed for the
i nsured patient.
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the RICO predicate acts of nmail and wire fraud. | also certified
for class treatnent plaintiffs’ clains of violations of the
pronpt - paynment provision of Pennsylvania's Quality Health Care
Accountability and Protection Act. | denied plaintiffs’ request
for class treatnent of plaintiffs’ breach of contract clains
agai nst def endant Keystone.

Based upon the testinony elicited at the injunction
hearing, the exhibits introduced, the injunction notion and
responses, the pleadings and record papers, and nmy credibility

determ nations, | make the follow ng additional findings.

Fi ndi ngs of Fact

Procedural History- Giider

1. On Cctober 5, 2001 plaintiffs Natalie M G der,

M D. and Kutztown Fam |y Medicine, P.C. filed their class action
Conpl aint in the Court of Common Pl eas of Phil adel phia County,
Pennsyl vani a.

2. Defendants renpoved the Gider action fromstate
court to the United States District Court for the Eastern
D strict of Pennsylvania on Novenber 7, 2001.

3. By Order and Opi nion dated Septenber 18, 2003 the
undersigned granted in part and denied in part Defendants’ Mbtion
to Dismss the Gider Conplaint.

4. On Cctober 6, 2003 plaintiffs filed an Anended

Conplaint in this court.
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5. On April 26, 2005 the undersigned entered an O der
granting in part and denying in part Defendants’ Mdtion to
Dismss and/or Strike Certain Portions of the Amended Conpl aint.

6. On Septenber 12, 2005 all Gider defendants
answered plaintiffs’ Amended Conpl aint and asserted affirmative
defenses to plaintiffs’ clainms. Defendant Keystone Health Pl an
Central, Inc. also asserted a Counterclaimfor recoupnent or
setof f.

7. The pleadings in the Gider case are cl osed.

8. On March 6-10, 2006 the undersigned conducted a
class certification hearing in Gider.

9. By Order and Opi nion dated Decenber 20, 2006 the
undersigned granted in part and denied in part Plaintiffs’
Amended Motion for Class Certification and certified two class
action subcl asses concerning the processing of clainms for
rei mbursenment for medical services provided on a fee-for-service

and on a capitation basis.

Procedural History - Love and Sol onpon
10. On May 22, 2003 the Thomas case, now known as
Love, was filed in the United States District Court for the
Southern District of Florida, Mam Division, and assigned to
United States District Judge Federico AL Mdreno. Love is a
managed care litigation case brought by three individual

ot ol aryngol ogi sts, one anest hesi ol ogi st and several nedi cal
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associ ations and nedi cal societies in which H ghmark, Inc. and
Capital Blue Cross are defendants.

11. On Novenber 4, 2003 the Sol onobn case was filed in
the Southern District of Florida. Solonon is a managed care
litigation case, in which H ghmark and Capital are defendants,
brought on behalf of a proposed class of health care providers
and nedi cal associations representing providers in the fields of
orthotics, podiatry, chiropractic services and prosthetics.

12. The cl ass proposed for class certification in Love
i ncl udes a proposed class of nedical providers, including Dr.
Gider, who rendered nedical services to patients insured wwth 70
Bl ue Cross/Blue Shield nedical insurance affiliated conpanies,
each of which is a defendant in the Florida litigation. Two of
t he seventy Florida defendant nedical insurance conpanies are
H ghmark and Capital, who are al so defendants in the Pennsyl vani a
Gider class action.

13. The Blue Cross/Blue Shield Association with its
menber “Blues” is a party in the Florida MODL. The association is
not nanmed as a party in the Gider class action.

14. The nost recent conplaint filed in Love is
Plaintiffs’ Fifth Arended C ass Action Conplaint filed August 1,
2006.

15. Defendants’ Joint Mdtion to Dismss Plaintiffs

Corrected Fifth Amended Conpl ai nt and Supporting Menorandum of
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Law was filed in Love on COctober 18, 2006.° The notion to
di sm ss has not been decided in the Florida litigation.
16. No answer has been filed to Plaintiffs’ Fifth

Amrended C ass Action Conplaint in Love.

17. No class certification hearing has been schedul ed

or held in Love or Sol onon.

18. No class has been certified in Love or Sol onon.

19. Defendant Keystone in Gider is not a naned
defendant in the Florida litigation, nor has it been served with
a summons or conpl aint pursuant to Federal Rule of Cvil
Procedure 4. However, in paragraph 186 of the Fifth Anended
Complaint in Love, plaintiffs define Capital Blue Cross as
including “its subsidiaries and health care plans”. In
paragraph 189, plaintiffs define H ghmark, Inc. as including “its
subsidi aries and health care plans”.

20. I n paragraph 143 of the Sol onon Second Anended
Complaint, plaintiffs aver that “Capital Blue Cross, its
subsidiaries and health care plans are collectively referred to

as ‘Capital Blue Cross of Pennsylvania in this Conplaint.”* 1In

9 See Plaintiffs’ Exhibit 3, admitted in the within prelimnary
i njunction hearing.

10 The Love Fifth Anended O ass Action Conplaint is Exhibit 1 to the
Opposition of Capital Blue Cross to Plaintiffs’ Energency Mtion for
Prelim nary |njunction.

1 The Sol onon Second Anended Conplaint is Exhibit 2 to the
Opposition of Capital Blue Cross to Plaintiffs’ Energency Mtion for
Prelim nary |njunction.
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paragraph 145 of the Sol onobn Second Anended Conplaint, plaintiffs
state that “Hi ghmark, Inc., its subsidiaries and health care
pl ans are collectively referred to as ‘H ghmark’ in this

Conpl ai nt.”

Mul tidistrict Litigation

21. The Love and Sol onbn cases are part of the
coordi nated and consol i dated pretrial proceedi ngs bei ng conducted
in Florida in these matters pursuant to 28 U S. C. § 1407
concerning multidistrict litigation and pursuant to the Rul es of
Procedure of the Judicial Panel on Multidistrict Litigation.

22. On March 12, 2004, pursuant to 28 U S. C
8 1407(c)(ii), defendants H ghmark and Capital filed notice with
the Judicial Panel on Multidistrict Litigation that the G.ider
action would be appropriate for transfer to the Florida ML

proceedi ngs as a “tag-along action” to In re Managed Care

Litigation, MDL No. 1334, pendi ng before Judge Mdreno, under Rule
7.5 of the Rules of Procedure of the Judicial Panel on
Mul tidistrict Litigation. Keystone did not join in H ghmark and
Capital’s notion to transfer.

23. On March 17, 2004 the Motion of Defendants Capital
Blue Cross and H ghmark, Inc. for a Stay of Al Proceedings in

this Action was filed. On May 5, 2004 the undersigned entered an
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Order, filed May 7, 2004, denying the notion for stay.?!? As
noted in our Order, we concluded “that the fair and efficient

adj udication of this matter is better served by continuing to
proceed with this matter on its current schedule until such tinme
as the MDL Panel nakes its determ nation on defendants’ request
for transfer.” W also concluded that “further delay of these
proceedi ngs may prejudice plaintiffs’ rights to expeditious

adj udi cation of their clains in the event that the matter is not
transferred.”

24.  On August 10, 2004 Wn Terrell Hodges, Chairman of
the Judicial Panel on Miultidistrict Litigation, entered an O der
Denying Transfer of the Gider case to the Florida ML.?*
Therefore, the Pennsylvania Gider action involving Keystone was
not transferred to Florida.

25. Chai rman Hodges’ Order Denying Transfer states, in
part, that

while Gider shares sone questions of fact with
actions in this litigation previously centralized
in the Southern District of Florida, inclusion of
Gider in NMDL-1334 proceedings in the Southern
District of Florida will not necessarily serve the

conveni ence of the parties and w tnesses and
pronote the just and efficient conduct of this

12 My Order denying the stay of these Grider proceedings is
Plaintiffs’ Exhibit P-H attached as Exhibit Hto Plaintiffs’ Conbined
Emer gency Mdtion for Prelimnary Injunction and Supporting Menorandum of Law.

13 Chai rman Hodges’ Order Denying Transfer is Plaintiffs’ Exhibit
P-J, attached as Exhibit J to Plaintiffs’ Combi ned Emergency Mdtion for
Prelim nary Injunction and Supporting Menmorandum of Law. It is also Exhibit 3

to the Opposition of Capital Blue Cross to Plaintiffs’ Energency Mtion for
Prelim nary |njunction.
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l[itigation. W point out that Gider is nearly
three years old with a discovery cutoff date of
| ess than five nonths away. Moreover,
alternatives to Section 1407 transfer exist that
can mnimze whatever possibilities there m ght be
of duplicative discovery, inconsistent pretrial
rulings, or both.
(Gtations omtted.) (Enphasis in original.)
26. There are sonme simlarities in the types of
general allegations advanced in each jurisdiction. Both the
Fl ori da and Pennsylvania plaintiffs aver that their respective
medi cal insurer defendants are guilty of inproper bundling and
downcodi ng of clains, conspiracy to conmt RICO violations, and
intentionally del aying paynent of clains.
27. Pursuant to the nultidistrict litigation statute,
28 U.S.C. 8 1407(e), no proceeding for review of any order of the
MDL panel is permtted except by extraordinary wit pursuant to
the provisions of 28 U S.C. 8§ 1651. Petitions for an
extraordinary wit to review an order of the panel denying
transfer shall be filed only in the Court of Appeals having

jurisdiction over the district in which a transfer hearing has

been hel d.

Conparison of Gider and Love
Parties
28. Although Dr. Gider is a potential class nenber in

the Florida nmultidistrict litigation, she is such as a H ghmark
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Blue Cross/Blue Shield affiliated provider, not because she is a
Keyst one HMO provi der

29. Dr. Gider is the sole class representative in the
Pennsylvania litigation. She is a class nenber as a Keystone HMO
provi der, not because she is a H ghmark Blue Cross/Blue Shield
i ndemmi ty provider.

30. Therefore, Dr. Gider’s standing as a potenti al
cl ass nmenber in the Florida case is independent of her standing
as the class representative in the Pennsyl vania case, and vice
versa.

31. The Pennsylvania Gider case is entirely about
Keystone (and its corporate owners) processing HVO clainms. The
Gider case concerns an alleged conspiracy with H ghmark and
Capital through their jointly-owned HMO (Keystone), and only
their jointly-owed HVO, to deny proper paynents to doctors.

32. The Florida MDL case is about 70 Blue Cross/Bl ue
Shield affiliated conpani es processing their indemity clains.

33. Both H ghmark and Capital are nanmed as defendants
in Gider by virtue of their co-ownership of Keystone during the
Gider class period (1996-2001). However, the Gider plaintiffs
do not allege any direct clains against either H ghmark or
Capital involving H ghmark’s or Capital’s own respective cl ai ns-
processi ng systens or operations, as alleged by plaintiffs in the

Florida MDL litigation. Rather, the Gider class clains are
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solely for Keystone’'s clains-processing activities, and the

Gider class is limted to Keystone providers in Pennsylvani a.

Class Action C ains

34. The Pennsylvania class action has two certified
subcl asses of nedical providers: those who are reinbursed on a
fee-for-service basis, and those who are reinbursed on a
capitation basis.

35. The Florida MDL case has only fee-for-service
rei nbursenent clains. There are no capitation clains in the
Florida litigation. The Love plaintiffs have dropped al

capi tation cl ai ms.

Cl ai s Processing Systens
36. The clains processing systens in the two cases are
different. In Gider, defendant Keystone uses Tingley System
software operated by a conpany known as Synertech!® to process
claims. Neither the Tingley System nor Synertech, are nentioned

in Love. In Love, the MDL defendants use the McKesson and ot her

systens. MKesson is a conpany that provides sone health
i nsurance conpanies wth software for processing health insurance
clains. Keystone did not use MKesson software.

37. Hi ghmark uses a system known as OSCAR, but not in

respect to Keystone. OSCAR is a conponent of those systens in

14 During the class period, Synertech, Inc. was owned by H ghnark.

- XX_



central Pennsyl vani a whi ch process clainms for H ghmark Network
and H ghmark Bl ue Shield submtted by H ghmark Bl ue Shiel d
provi ders.

38. A conpany known as the National Account Service
Conpany, LLC (“NASCO') was engaged as a claimprocessing entity
exclusively for Blue Cross/Blue Shield nmenber plans in the
Fl orida Love and Sol onbn cases.® NASCO is not naned in any
capacity in the Pennsylvania Gider Conplaint.

39. There is an allegation in Love that the Blue
Cross/ Blue Shield Association facilitates clains processing anong
co-conspirators through the Blue Card Program System There is
no such allegation in Gider.

40. There is an allegation in Love that the Blue
Cross/ Bl ue Shield Association acts as the “hub” of defendants’

conspiracies. There is no such claimin Gider.

Cl ass Peri ods
41. Al though there is sone overlap, the dates included
in the class periods are different. The Pennsylvania Gider
class action is certified for the class period from January 1,
1996 through Cctober 5, 2001. The Florida Love potential class
seeks certification for a class period from May 22, 1999 until

the date of certification. Therefore, there are class clains for

15 See paragraphs 42-44 of Plaintiffs’ Fifth Anended O ass Action
Conpl aint in Love and paragraph 40 of the Second Amended Conpl ai nt-d ass
Action in Sol onon.
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a nore-than-three-year period fromJanuary 1, 1996 to May 21,
1999 in Pennsylvania, but not in Florida. And there are class
claims in Florida for the nore-than-five-year period from
Cctober 6, 2001 until sonme future date of potential class

certification, but not in Pennsylvani a.

Scope of d ains
42. The clainms in the two cases are different in
scope. The Florida MDL case is concerned with a | arge national
conspiracy. The Pennsylvania case is concerned with a smaller
nore | ocal conspiracy confined to the central Pennsylvani a

regi on.

H ghmar k

43. H ghmark, Inc. is the |largest health care conpany
i n Pennsyl vani a by nmenbership. Keystone Healthcare Plan West is
a subsidiary of H ghmark Blue Cross/Blue Shield. It serves 21
counties in central Pennsylvania. H ghmark has 42,000 providers.
It also contracts with hospitals, nedical conpanies and hone care
conpani es. Approxi mately 40,000 doctors have contracts with
H ghmark in all the networks.

44. H ghmark is a parent conpany with a nunber of
subsidiaries. Each does business differently. Hi ghmark Bl ue

Cross/ Blue Shield of Western Pennsyl vania uses six or seven
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systens to process clains. However, H ghmark does not use
Tingl ey or Synertech systens.
45. Since Novenber 2003 H ghnmark has had no

rel ati onship with Keystone.

Pl eadi ngs

46. I n paragraph 6B of Plaintiffs’ Proposed
Concl usions of Law in Support of their Anended Mdtion for C ass
Certification filed in Gider on February 28, 2006 (Docket item
475) plaintiffs averred: “A class action is the ‘superior
met hod of adjudicating substantially simlar clains on behalf of
t housands of class nenbers concerning the same controversy which
woul d provide relief to the Cass....” |In proposed Finding of
Fact 61, plaintiffs asserted that “without a class action the
doors to the courthouse would be effectively closed to these
[ Pennsyl vania] plaintiffs”. The Gider defendants never disputed
t hese assertions.

47. In discovery request 59 of Plaintiffs Second
Request for Production of Docunments the Gider plaintiffs
requested “[a]ll docunments wi thin your possession...regarding the
MDL currently underway in Florida...including all nmenoranda....”
In their unfiled response dated March 3, 2004, defendants Capital
Blue Cross and Janmes M Mead argued that “the MDL currently

underway in Florida is a separate |legal action”. Therefore, they

asserted that plaintiffs’ request for Florida MDL docunents
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“seeks docunents that are not relevant to the clains or defenses
of any party” to the Pennsylvania litigation and “is not
reasonably calculated to |l ead to the discovery of adm ssible
evidence”.® 1In their unfiled response dated March 3, 2004,

def endants H ghmark, Inc. and Janes M Mead simlarly asserted
that plaintiffs’ request for docunents fromthe Florida MDL
“seeks irrelevant information not reasonably likely to lead to

t he di scovery of adm ssible information...."”

Gider Settlenment

48. Fromtinme to tinme there have been settl enent
di scussi ons between the parties, or sone of the parties, in
Gider. The Gider plaintiffs have conmuni cated to defendant
H ghmark a nunber of nonetary settlenent denmands.

49. Several tinmes the Gider plaintiffs have bid
agai nst thensel ves wi thout responses fromH ghmark. On at | east
one occasi on H ghmark responded to a nonetary demand fromthe
Gider plaintiffs. Recently, H ghmark has received a nonetary
settlenment demand fromthe Gider plaintiffs to which H ghmark

has not responded.

16 See Plaintiffs’ Exhibit 9, Excerpts fromthe Defendant Capital
Bl ue Cross and James M Mead Response to Plaintiffs Second Request for
Production of Docunents Directed to Al Defendants dated March 3, 2004.

e See Plaintiffs’ Exhibit 10, Excerpt from Defendant H ghmark, |nc.
and John S. Brouse Response to Plaintiffs’ Second Request for Production of
Docunents dated March 3, 2004.
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50. Previously, there were sone settlenent discussions
bet ween counsel for the Gider plaintiffs and counsel for
def endants Keystone, Capital, Pfister and Mead. However,
plaintiffs have not had any settlenent discussions with those
def endants for nonths.

51. In Septenber 2006 there were personal settlenent
di scussi ons between Lead Counsel for the Gider plaintiffs,
Kenneth A. Jacobsen, Esquire, and Co-counsel for defendants
H ghmark and Brouse, Mary J. Hackett, Esquire. Referring to the
l[itigation in both states, Attorney Hackett, who is al so
Co-counsel for H ghmark in the Florida MDL litigation, said, “W

only want to pay once.”

G obal Settl enment

52. In the Septenber 2006 di scussi ons between
Attorneys Jacobsen and Hackett, they discussed whether all of the
cl ai ms agai nst Highmark in both the Pennsylvania and Fl ori da
cases could be settled. Attorney Jacobsen expressed optim sm
that plaintiffs’ counsel in Love would accept a settlenent that
Attorney Jacobsen m ght negotiate in Gider.

53. Attorney Jacobsen tried to be creative to see if a
deal could be structured to settle the clains against the
Keyst one- Gri der providers, the H ghmark providers, and the

Capital providers, in a package deal covering both jurisdictions.
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54. In Attorney Jacobsen’s letters to the Pennsylvani a
def ense counsel concerning a gl obal settlenent, he said that
everything is going to be above board, with full know edge and
agreenent of plaintiffs’ counsel in Love and Judge Moreno.

55. Attorney Jacobsen’s view was that Capital and
H ghmark were only two of seventy defendants in Florida. He felt
t hat because counsel for H ghmark was intrigued by the idea that
H ghmark woul d only need to pay once by settling globally, that
it mght be possible to settle the Love clains against Capital
and Highmark in Florida together wwth the Gider clains against
Keyst one, Capital and Hi ghmark in Pennsyl vani a.

56. After their Septenber 2006 di scussions, Attorney
Hackett sent an e-mail to Attorney Jacobsen advising himthat the
person at Hi ghmark to whom she needed to speak about settl enent
was out of the country and that she would get back to Attorney
Jacobsen.

57. Attorney Jacobsen approached Attorney Hackett’s
| aw partner on Novenber 15, 2006 and inquired whether the partner
had provi ded a response to Attorney Jacobsen’ s settl enment
proposal. In response Attorney Hackett attenpted to reach
Attorney Jacobsen by tel ephone right before Thanksgi ving and

agai n on Monday, Novenber 27, 2006.
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Love Settl enent

58. Highmark’s Co-counsel in the Pennsylvania Gider
litigation, Mary J. Hackett, Esquire, is also Co-counsel for
Hi ghmark in the Florida litigation

59. Oral argunent on class certification in Florida
was schedul ed for Decenber 2005. The case was stayed because the
parties were undertaking settlenent discussions.

60. Settlenment discussions have been going on for
years in Love. They have been stalled at various tines.

61. On August 8, 2006 Judge Moreno entered an Order of

Referral to Mediation in Thonmas (Love)!® and an identical O der

in Sol onbn'®. Both Orders were filed August 19, 2006. Each
Order appointed WIliam Charles Hearon, Esquire, of Mam,
Fl ori da as Medi at or.

62. Each nediation referral O der contained a
confidentiality provision (paragraph (5)) which directed: “All
di scussions, representations and statenents nmade at the nediation
conference shall be confidential and privileged.”

63. On August 24, 2006 Judge Moreno entered and filed

an Order Extending Mediation Deadline in Thomas (Love)?° and an

18 See Defendant Keystone's Exhibit 6.
19 See Defendnat Keystone's Exhibit 7.
20 See Defendant Keystone's Exhibit 4.
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identical Oder in Solonon?. Each Order extended the parties’
deadline to conplete nediation from Septenber 15, 2006 to
Novenber 17, 2006.

64. FEach Order Extending Medi ation Deadline
i ncorporated a separate Order Vacating Medi ator’s Appoi ntnment and
Appoi nting Edward B. Davis as Medi ator (also entered by Judge
Moreno on August 24, 2006). Settlenent Mediator Davis of Mam,
Florida, is the former Chief Judge of the United States District
Court for the Southern District of Florida.

65. Each Order Extending Medi ati on Deadl i ne contai ned
the identical confidentiality provision contained in the original
August 8, 2006 Orders of Referral to Mediation.

66. On Novenber 21, 2006 Mediator Davis filed a

Medi ation Status Report in Thomas (Love)? The report stated in

its entirety:

After numerous prior nediation sessions, the
negotiating teans for the parties nmet on
Novenber 17, 2006 and advi sed the Mediator that a
substantial majority of all Plaintiffs and
Def endants reached an agreenent on all terns of
t he proposed settl enent, except for sone
i ndi vidual itens and attorneys’ fees, which wll
be negoti ated separately.

Over the next several weeks, the various
Boards of Directors of the Defendants are expected
to approve the settlenent, along with the various
Plaintiff groups. The parties anticipate filing a
Motion for Prelimnary Approval of Settlenment no

21 See Defendant Keystone's Exhibit 5.

22 See Plaintiffs' Exhibit A
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| ater than Decenber 29, 2006. It is anticipated
that non-settling parties will continue the

medi ati on process up to Decenber 29, 2006 if the
Court so approves.

67. On January 9, 2007 Medi ator Davis filed a

Suppl enent al Medi ation Status Report in Thomas (Love)?. The

suppl emental report stated in its entirety:

By Mediation Status Report dated Novenber 21,
2006, the Mediator informed this Court that the
parties anticipated filing a notion for
prelimnary approval of settlenent by Decenber 29,
2006 and woul d continue nediation until that tine.
Due to the necessity of obtaining approval from
the various settling Defendants’ boards of
directors, the Plaintiffs, and nunmerous state
medi cal societies, and the fact that the
i nterveni ng holidays made many of these people or
entities unavailable for neeting, the parties have
agreed to extend the nediation until January 31,
2007.

Settl ement Conference
68. On Novenber 29, 2006 Hi ghmark’ s Co-counsel
Attorney Hackett, approached Gider plaintiffs’ Lead Counsel,
Attorney Jacobsen, in a courtroomin the Edward N. Cahn United
States Courthouse in Al entown, Pennsylvania, where Speci al
Di scovery Master Bl une was conducting a discovery conference with
Gider counsel. Attorney Hackett asked Attorney Jacobsen if it

woul d be possible to continue their settlenent discussions that

afternoon. Attorney Jacobsen agreed.

23 See Exhibit 1 to Highmark Inc.’s Response to Plaintiffs’ Post-

Hearing Notice of New Devel opnents filed in Gider January 9, 2007.
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69. The settlenment discussions were held in Courtroom
4A of the Allentown federal courthouse after conclusion of the
di scovery conference. Present for the discussions were Sandra A
Grifalco, Esquire, Lead Counsel for defendants H ghmark, Inc.
and John S. Brouse in the Pennsylvania litigation; Mary J.
Hackett, Esquire, Co-counsel for defendants H ghmark and Brouse
i n Pennsyl vani a and Co-counsel for H ghmark in Florida;

Kenneth A. Jacobsen, Esquire, Lead Counsel for the Gider
plaintiffs in Pennsylvania; and Francis J. Farina, Esquire, Co-
counsel for the Pennsylvania Gider plaintiffs. No counsel for
def endants Keystone Health Plan Central, Inc.; Joseph Pfister;
Capital Blue Cross; or Janes M Mead was present. Speci al

Di scovery Master Karolyn Vreeland Bl une was not present for these
settl enment discussions either.

70. At the begi nning of the Novenber 29, 2006
settlenment tal ks, Attorney Hackett indicated that she had an
offer to make conditioned on certain events and approvals by
Hi ghmar k. She asked Attorney Jacobsen if he were stil
continuing to nonitor the docket in the Florida litigation, and
if he had seen the report of the Florida Mediator. Attorney
Jacobsen responded that he was not continuing to nonitor the
docket and had not seen the Mediator’s report.

71. At the Novenber 29, 2006 settlenent neeting,

Attorney Hackett said that Mediator Davis had filed a report in
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whi ch he indicated that a mpjority of the defendants in Love were
close to settlenent. She said that Hi ghmark had determ ned t hat
it was going to settle in the Florida case and had agreed to join
in on the settlenent in the Florida nmultidistrict litigation.
Attorney Hackett said that, not only was she entering into
settlenment in Florida, but also that the Florida settlenment would
di spose of and elimnate all of the Gider plaintiffs’ clains in
Pennsyl vania as wel | .

72. Attorney Hackett said that the Florida settlenent
woul d settle the clainms of all subsidiaries of the Florida
def endants, including Keystone. Wen Attorney Jacobsen asked
Attorney Hackett what were the ternms of the Love settlenent and
what, if anything, the Keystone class would receive, she said
that she did not know what the terns of the Love settlenent were,
and that she had no information what, if anything, the Keystone
cl ass woul d receive.

73. During the Novenber 29, 2006 settlenent
di scussions, Gider plaintiffs’ Lead Counsel, Attorney Jacobsen,
and Co-counsel, Attorney Farina, said that they would object to
settlement of the Pennsylvania Keystone clains through a
settlenment of the Florida litigation. They asserted that the
Keystone class clains are not in the Florida litigation. They

stated that the Gider plaintiffs are not at the table at the
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multidistrict litigation in Florida because their clains are not
t here.

74. Attorneys Jacobsen and Farina al so maintai ned that
the Giider plaintiffs’ formal clains in the Pennsyl vani a
[itigation agai nst defendants and defense counsel for sanctions
for discovery violations are not before the Florida court.

75. At the Novenber 29, 2006 settlenent neeting,
Attorney Jacobsen said that he was going to ask Judge Mireno to
stop settlenment of the Pennsylvania clainms in the Florida
l[itigation and appeal to the United States Court of Appeals for
the Eleventh Crcuit, if necessary. Attorney Hackett responded
that she “would buy a ticket to watch the proceedings in Florida
if plaintiffs asked to block the Florida settlenent.” She said
that she “would Iike to watch the show.”

76. Attorney Jacobsen indicated to Attorney Hackett in
t he Novenber 29, 2006 neeting that defendant H ghmark’s
settlenment offer was not neaningful and was not worth his tal king

further.

Status of Florida Settl enent
77. Because of the confidentiality Order in the
Fl ori da nmedi ati on, and because of Attorney Hackett’s assertions
that she lacks information, the Gider plaintiffs do not know the
details of the settlenent terns being discussed in the Love

litigation between the Love plaintiffs and H ghmark.
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78. Joe R Watley, Jr., Esquire, is one plaintiffs’
Lead Counsel in the Love litigation in Florida. After the
Novenber 29, 2006 Gider settlenent discussions, Attorney Whatl ey
told Attorney Jacobsen that he was surprised that there had been
a breach of the confidentiality of the Florida MDL settl enent
negoti ations. Attorney Watley stated that “now that the cat is
out of the bag,” Attorney Watley felt confortabl e advising
Attorney Jacobsen procedurally where the Florida settlenent
stands. However, Attorney Whatley never told Attorney Jacobsen
any of the substance of the Florida negotiations.

79. Attorney Wiatley told Attorney Jacobsen that
H ghmark agreed to join in the settlenment in Florida. He said
that in the Florida negotiations H ghmark was insisting on a
rel ease that woul d rel ease the subsidiaries of the Florida
defendants. Hi ghmark asserted in the Florida negotiations that
Keyst one woul d be rel eased by a Florida settlenent because
Keyst one had been a Hi ghmark subsidiary years ago. Attorney
What |l ey further advised Attorney Jacobsen that Capital Blue Cross
was now negotiating in Florida with the Florida plaintiffs
regardi ng settlenent of the Love case.

80. At no tinme prior to the January 3, 2007 injunction
hearing in the within matter did counsel for H ghmark advise the
undersigned Gider trial judge that H ghmark was negotiating a

settl enent of the Love and Sol onbn class clains in Florida, or
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that in H ghmark’s view such a Florida settlenment would have the
effect of termnating the Grider litigation in Pennsylvani a.

81. In the within injunction hearing, Co-counsel for
H ghmark, Mary J. Hackett, Esquire, both testified and argued
that Hi ghmark has not reached a settlenent agreenent in Love;
that the H ghmark settl enent reached an inpasse in Florida in
Novenber 2006; that H ghnmark was in talks in Florida but have not
reached an agreenent; that there is no i nm nent agreenent by
H ghmark to settle Love; that H ghmark has not noved for
prelimnary approval of any settlenent in Florida; that she told
Attorney Jacobsen on Novenber 29, 2006 that she did not know what
the terns of the settlenent were in Love, and that there is no
basis for a threat to the Giider litigation here in Pennsyl vani a.

82. On January 3, 2007, Steven E. Siff, Esquire (who
describes hinself as “Liaison Counsel” for H ghmark in the
Florida litigation) filed in the United States District Court for

the Southern District of Florida, Mam Division, in Love, a

Notice by Hi ghmark Inc. of Mtion Affecting Mediation.?® |In that
Noti ce, Liaison Counsel for H ghmark stated that “H ghmark is

part of the ‘substantial majority’ of Defendants identified by

24
Exhibit A

The Love Notice has been nade part of the within record as Court
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Judge Edward Davis in his report to this Court [the Southern
District of Florida] submtted on Novenber 21, 2006."2%°

83. As noted in Finding of Fact 66, above, on
Novenber 21, 2006, Mediator Davis filed a Mediation Status Report
in Love stating, in part, that “the negotiating teans for the
parties nmet on Novenber 17, 2006 and advi sed the Medi ator that a
substantial majority of all Plaintiffs and Def endants reached an
agreenent on all terns of the proposed settlenent, except for
sone individual itens and attorneys’ fees, which will be
negoti ated separately.” (Enphasis added.)

84. In Defendants’ Brief in Support of C ains of
Attorney-Cient Privilege and Work Product Protection for
Testinmony fromthe Chief Executive Oficer of H ghmark Inc. filed
January 9, 2007, co-counsel for H ghmark stated four tines that
there are ongoi ng settlenent nediation discussions in Florida.

85. On Decenber 9, 2006 Attorney Jacobsen sent an
e-mail to Edward Davis, the Settlenent Mediator in the Florida

MDL. %6 The comuni cation notified the Mdi ator about the G der

25 On January 3, 2007, Attorney Siff also filed in the Southern
District of Florida, Man Division, in Solonon, a second Notice by H ghmark
Inc. of Motion Affecting Mediation. The Sol onbn Notice is identical to the
Love Notice, except that the sentence in the Love Notice, quoted above, about
H ghmark being part of the “substantial mpjority”, does not appear in the
Sol onon Notice. The Sol onbn Notice has been rmade part of the within record as
Court Exhibit B.

26 See Plaintiffs’ Exhibit 19, adnmitted in the within prelininary
i njunction hearing.
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case and outlined sone of the differences between the Gi der

litigation and the Florida MDL |itigation. The e-nmail also

st at ed:

86.

t o Medi at or

On Novenber 29, 2006, after one of our
regul ar neetings with the Special [D scovery]
Mast er, counsel for H ghmark in our case inforned
me privately that Hi ghmark had reached an
agreenent in principle to settle the Florida ML
litigation which, by virtue of an expansion of the
class definition and/or scope of rel ease, would
purport to settle the clains against KHPC
[ Keystone Health Plan Central, Inc.] on behalf of
KHPC providers in our Gider action which have
never [been] part of the Florida MDL proceedi ngs.

The Decenber 9, 2006 e-nmil from Attorney Jacobsen

Davis also included the views of the Gider

plaintiffs on the appropriateness of settlenent in each forum as

foll ows:

G'ider does not involve any clains processing
activities, practices or operations of either

H ghmark or Capital. Rather...the Gider class
consists only of KHPC providers and the case

i nvolves only KHPC s cl ai ns processing activities.
In light of this, we obviously would have no
objection to any settlenent in the Florida ML
[itigation which would resolve clains on behal f of
Hi ghmark and Capital providers for the clains
processing activities of those conpani es—which
were and are the only clains alleged and litigated
there. W would, however, have significant

probl ens and concerns with any settl enment which
purports to sweep up clains agai nst KHPC whi ch
were never part of the Love/ Thomas case, which the
MDL Panel itself refused to transfer there, and
whi ch have been separately and i ndependently
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litigated before Judge Gardner in the Eastern
District of Pennsylvania for nore than five
years. %’
(Enmphasis in original.)
87. In the Decenber 9, 2006 e-nmmil, Attorney Jacobsen
offered to discuss the e-nmail or any of the issues raised in it

with Mediator Davis, either by tel ephone or in person in Florida.

Judge Davis did not respond to the e-nmil.?8

Sunmary

88. In the Notice by H ghmark, Inc. of Mdtion
Affecting Mediation filed by Attorney Siff on January 3, 2007 in
t he Southern District of Florida in both Love and Sol onon,
H ghmar k makes the follow ng statenents:

(A) The Gider case “asserts clains overlapping with
t hose asserted against H ghmark in the Love litigation.”;

(B) “On Thursday, Decenber 21, 2006, Judge Gardner
certified a class of Keystone Central providers. These providers

are within the class as to which Plaintiffs in Love and Sol onpbn

21 As noted above, this action was renmoved fromthe Court of Comon
Pl eas of Phil adel phia County to the United States District Court for the
Eastern District of Pennsylvania on Novenmber 7, 2001. The case was originally
assigned to ny colleague United States District Judge Anita B. Brody. The
case was transferred fromthe docket of District Judge Brody to the docket of
Senior District Judge Thomas N. O Neill, Jr. on Novenber 16, 2001 and fromthe
docket of Senior Judge O Neill to nmy docket on Decenber 19, 2002.

28 At the within injunction hearing, no one offered any evi dence, or
ot herwi se made part of the record, the nonetary anounts, or other details, of
any settlenment demands nade by plaintiffs, or offers made by defendants, in
ei ther the Pennsylvania or Florida settlenent negoti ati ons.
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have asserted clains and whi ch have been the subject of
negotiations with Plaintiffs in Love.”; and

(© “This injunction, if granted, would |ikely have
the effect of preventing a settlenent of the clains asserted
agai nst H ghmark in the Love and Sol onbn cases.”

89. Concerning H ghmark’s statenent in the Notice
guoted in Finding of Fact 88(A), there is “overl appi ng” between
the Gider and Love clainms only in the broadest sense that both
cases are based upon class action Conplaints brought by nedical
service providers against their patients’ nedical insurance
conpani es involving clains processing on a fee-for-service basis
and al |l egi ng i nproper bundling and downcodi ng of cl ains,
conspiracy to conmt RICO violations, and intentionally del ayi ng
paynment of clainms. |In the broadest sense, the cases al so each
i nvol ve the conputerized aut omated processing of clainms by
physi ci ans and ot her nedi cal service providers for paynent.

90. Concerning H ghmark’s statenent in the Notice
quoted in Finding of Fact 88(B), for the reasons expressed in the
above Findings of Fact, Hi ghmark’s representation to the Florida
court that the undersigned certified a class of Keystone
providers who are “within the class as to which Plaintiffs in
Love and Sol onobn have asserted clains” is overly sinplistic and

untrue.
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91. Concerning H ghmark’s statenent in the Notice
quoted in Finding of Fact 88(C), based upon the foregoing
Fi ndi ngs of Fact and for the reasons expressed above, it is
incorrect that “This injunction, if granted, would |ikely have
the effect of preventing a settlenent of the clains asserted
agai nst Highmark in the Love and Sol onbn cases.” On the
contrary, enjoining the Gider defendants fromattenpting to
settle the Keystone clainms in Florida, where they are not
pending, will have no effect upon the Florida court’s ability to
settle the Love and Sol onon cl ai ns which are properly there and
whi ch do not involve the Pennsylvania Gider clainms against
Keyst one.

92. For the foregoing reasons, the statenents,
assertions and conclusions in Attorney Jacobsen’ s Decenber 9,
2006 e-mail to Settlenent Mediator Davis in the Florida
multidistrict litigation on behalf of the Gider plaintiffs are
nore accurate and persuasive than are the statenents, assertions
and concl usions quoted in Finding of Fact 88, above, as contained
in the Notice by H ghmark, Inc. of Mtion Affecting Mediation
filed by Attorney Siff on January 3, 2007 in the Southern

District of Florida.
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CONCLUSI ONS OF LAW

1. Under the circunstances of this case, this court
has the power and authority under the AIl Wits Act to enjoin the
Gider defendants fromsettling the Gider class action clainms in
any other jurisdiction, including Florida, wthout the approval
of this court.

2. Under the circunstances of this case, to deny the
Gider plaintiffs’ request for an injunction would be an abuse of
di scretion.

3. Settlenent of the Gider class action in another
forumw thout the approval of the Gider C ass Representative,
the Gider Cass Counsel and this court would violate due process
and fundanental concepts of fairness.

4. Federal district courts have the power, both under
common |aw and the AIl Wits Act, to enjoin parties before it
from proceeding in another federal court in a controversy
i nvol ving the sane issues.

5. In all cases of concurrent jurisdiction, the court
whi ch first has possession of the subject nust decide it.

6. No other trial court has jurisdiction to settle, or
ot herwi se di spose of, any claimin the Gider class action
wi t hout the approval of this court.

7. Settlenment of any aspect of the Florida nanaged

care multidistrict litigation cases, including Love, Thomas and
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Solonon will not operate as a matter of law to settle the Gider
class action cl ains.

8. The Florida managed care nultidistrict litigation
court has the power to decide whether it has jurisdiction over,
and to determ ne the nature and extent of, any clains before it.

9. This court does not have jurisdiction over the
parties to the Florida multidistrict litigation.

10. This court has jurisdiction over the parties
before it in the Gider class action litigation.

11. An injunction enjoining the Gider class action
defendants fromattenpting to settle the Giider class clains
agai nst Keystone Health Plan Central, Inc. in the Florida
mul tidistrict litigation court, will have no effect upon the
Florida court’s ability to settle the Love and Sol onon
prospective class action clai ns.

12. Plaintiff Natalie M Gider, MD., is a nenber of
a different class in Florida than the class for which she is the
sol e class representative in Pennsyl vani a.

13. The Giider class is not a subset of any proposed
class in the Florida litigation.

14. The Gider class does not enconpass the
prospective Florida class in any significant fashion.

15. The class of nedical providers with patients

i nsured by Keystone Health Plan Central, Inc. which this court
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certified, are not within the class of plaintiffs who have

asserted clains in the Love, Thomas and Sol onon nmanaged care

cases in Florida.

16. Under the circunstances of this case, it is
appropriate to grant a final injunction, rather than a
prelimnary injunction or a tenporary restraining order.

17. Under the circunstances of this case, the Gider
plaintiffs are not required to satisfy the requirenents of
Federal Rule of G vil Procedure 65 concerning the granting of
i njunctions.

18. Nevertheless, the Gider plaintiffs satisfy all of
the requirenents for the issuance of a Rule 65 injunction,

i ncludi ng establishing a |ikelihood of success on the nerits,
irreparabl e harm absence of greater harmto the nonnoving party,

and that granting the relief will be in the public interest.

Dl SCUSS| ON

Summary of Deci sion
Based upon the foregoi ng Findings of Fact and
Concl usi ons of Law, and for the reasons articul ated bel ow, |
grant plaintiffs’ energency notion for an injunction. Under the
powers conferred on nme by the All Wits Act, | enjoin the parties
inthe within Gider class action fromsettling or attenpting to

settle the class clains which | certified in Gider and which are
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pending in this court, in any other forumw thout nmy know edge
and consent.

Because the Judicial Panel on Miultidistrict Litigation
entered an Order Denying Transfer of the Gider case to the
Florida Miultidistrict Litigation, the Gider class clains are not
before the Florida court. Therefore, the Florida district court
does not have jurisdiction to settle or otherw se di spose of any
claims in Gider at this tine.

Because Gider is factually, procedurally and
substantively different fromthe Florida MDL, a settlenent of any
aspect of the Florida case will not result in the automatic
settlement of Grider. The Gider class is not a subset of any
proposed class in the Florida litigation. The Gider class does
not enconpass the projected Florida class in any significant
fashi on.

Plaintiff Natalie M Gider, MD., is a nenber of a
different class in Florida than the class for which she is the
sole Class Representative in Pennsylvania. Not only is this
Pennsyl vania district court the first forumin which the Gider
cl ass clains have been filed, it is the only forumin which those
cl ai rs have been fil ed.

There is nothing per se inappropriate for the parties
intw different lawsuits in two different jurisdictions to

attenpt to achieve a global settlenent of both cases in one of
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the courts. Indeed that is what Gider Lead Counsel Kenneth A
Jacobsen was proposing to do in the Pennsyl vania forum

However, all of that presupposes that all parties to
both suits are present and represented at the negotiating table
and fully participating in the settlenent discussions and
medi ati on proceedings, and fully informed. That al so presupposes
that all parties approve the settlenent before it becones
effective. And that presupposes that the judge presiding over
the case being settled in another forum has advance notice of,
and has consented to, the settlenent. None of those
prerequi sites have occurred in this case.

On the contrary, if matters proceed along the path
desired by defendant H ghmark, Inc., H ghmark will shortly settle
all clains against it in the Love and Sol onon cases in Florida
(which it has every right to do). However, Hi ghmark has
mai ntai ned in negotiations both in this jurisdiction and in
Florida that a Florida settlenent of Love and Sol onon w ||
automatically settle and termnate the Gider class action as
wel | .

H ghmar k has advanced this position despite the fact
that neither the Gider O ass Representative nor Gider C ass
Counsel participated in the Florida settlenent negotiations or
even knew t hat such discussions were occurring. |In fact, because

of the confidentiality provisions in the Florida nmediation
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referral Order, the Gider Cass Representative and C ass Counsel
are unaware of the contenplated Florida settlenent terns.

The Florida court certainly has the power to decide
whether it has jurisdiction and to determ ne the nature and
extent of the clains before it. However, for the reasons
expressed in this Adjudication, ny conclusion is that the Florida
court does not have jurisdiction to settle the Gider case
wi t hout the approval of the Gider plaintiffs or ne.

O course | do not have jurisdiction over the parties
to the Florida litigation. Nor would |I presunme to enjoin Judge
Moreno from doing anything in his case. | do, however, have
jurisdiction over the parties before ne in Gider. And | can,
and do, enjoin the Gider defendants fromsettling the Gider
case in Florida wthout ny approval.

To do otherwi se would enable the Gider defendants to
strip nme of the jurisdiction and power to shepherd, nanage,
adm nister, try and decide or settle the case assigned to ne. It
woul d al so deprive nme of the ability to decide discrete issues in
Gider which no one is suggesting are pending in Florida—for
exanpl e, the various notions for sanctions brought by the Gider
plaintiffs against the Gider defendants and fornmer and present
def ense counsel for alleged violations of the discovery rules and

abuse of the discovery process.
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In addition, settlenment of the Gider clainms in another
forumw t hout approval of the Gider C ass Representative, C ass
Counsel or judge would violate both due process and fundanent al
concepts of fairness.

Accordingly, this court has the power and authority
under the Al Wits Act to enjoin the Gider defendants from
settling the Grider class action in Florida w thout ny approval.
| ndeed, to deny plaintiffs’ request for an injunction would
itself be an abuse of discretion.

| am not enploying the All Wits Act to divest the
Florida court of jurisdiction to do or decide anything. | am
enploying the AIl Wits Act in a much nore limted way—that is,
to enjoin the Gider defendants frominproperly divesting ne of
jurisdiction over the case assigned to ne.

At the injunction hearing, plaintiffs were able to
establish a nore immnent threat that the H ghmark defendants
woul d settle the Grider class action in Florida than that the
Capital or Keystone defendants would do so. Because of the
restrictions inposed by the Florida confidentiality Order, the
failure of Hi ghmark’s counsel to notify plaintiffs of their
intention to settle the Giider clainms in Florida until after
expiration of two Florida nediation deadlines, the inconsistent
i nformation provided by H ghmark’ s attorneys concerning the

status of their Florida settlenent, and the i medi acy of the

-xl vi -



January 31, 2007 extended Fl orida nedi ation deadline, there is a
continuing threat that either H ghmark, Capital or Keystone could
rather quickly effectuate settlenment of the Gider clains in

Fl orida wi thout anyone el se involved in the Pennsyl vani a
litigation knowi ng about it, if they have not already done so.?°
This provides the urgency and i mmedi acy necessary to conpel the
granting of an injunction prohibiting anyone, not just H ghmark,
fromsettling the Gider case in another jurisdiction wthout ny
know edge and approval .

For the reasons expressed in this Adjudication, |I have
the power and duty to grant plaintiffs’ notion for injunction
pursuant to the All Wits Act, and plaintiffs do not have to
satisfy the requirenents of Federal Rule of Cvil Procedure 65
concerning the granting of injunctions. Nevertheless, as
di scussed below, plaintiffs have satisfied all of the
requi renents for issuance of a Rule 65 injunction, as well.

Because | amgranting the injunction pursuant to the
All Wits Act, and because plaintiffs’ notion for energency
prelimnary injunction was fully answered, briefed, litigated and
argued at a conprehensive hearing before ne, it is appropriate to
grant a final injunction rather than a prelimnary injunction or

tenporary restraining Order, and | do so.

29 As noted in Finding of Fact 79, above, Gider defendant Capital
Blue Cross is also currently negotiating in Florida with the Florida
plaintiffs regarding settlement of the Love case.
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Addi ti onal reasons and analysis in support of ny

deci si on foll ow

Anal ysi s

Al though plaintiff Natalie M Gider, MD., my be a
smal | nmenber of a large national class in the Florida litigation
(because she serves sone patients who have nedi cal insurance with
Blue Cross and Blue Shield through H ghnmark), the snaller nore
| ocal Pennsylvania class for which she is the sole class
representative (that is, all nedical service providers who render
medi cal services in Pennsylvania to patients insured by defendant
Keystone Health Plan Central, Inc. through an HM) is not part of
the potential class action litigation in Florida.

Keystone is not a defendant in the Florida

mul tidistrict litigation. It has not been served with a summons
or conplaint. 1It’s nane does not appear in the Florida caption.
It is not a Blue Cross/Blue Shield provider. It is not at the

table in the Florida litigation. Neither are the Gider
plaintiffs’ class counsel at the negotiating table in Florida.

Because defendants did not advise ne that they were
negotiating a settlenment in Florida which they contend w |
settle the Pennsylvania class action assigned to ne, | did not
formally learn of the potential settlenent until plaintiffs filed
their emergency notion for a prelimnary injunction on

Decenber 22, 2006. Because defendant H ghmark did not advise
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plaintiffs that it was entering into a settlenent in Florida
whi ch woul d di spose of and elimnate the Giider plaintiffs’
clainms in Pennsylvania as well, until the settlenent neeting of
Novenber 29, 2006 (nore than two nonths after the Septenber 15,
2006 deadline to conplete the Florida nediation, and twel ve days
after the Novenber 17, 2006 extended nedi ati on deadline, inposed
by Judge Moreno), the settlenent of plaintiffs’ class clains
al nost becane a reality wthout plaintiffs or me know ng about
it.

Because Hi ghmark’ s | awer, Attorney Hackett, told
plaintiffs’ counsel at the Novenber 29, 2006 settl enent neeting
t hat she did not know what the terns of the Love settlenent were,
and that she had no information what, if anything, the Keystone
class woul d receive as part of the global settlenent being
negotiated in Florida; and because of the confidentiality Order
i nposed by Judge Moreno prohibiting disclosure of any
di scussions, representations and statenents nade at the Florida
medi ati on conference; neither plaintiffs nor I know, or have the
ability to learn, whether the Florida case has settled in whol e
or in part, which Florida defendants have settled with which
Florida plaintiffs, whether H ghmark and Capital have settled and
for what anount, whether Keystone is paying any noney towards the
Fl orida settlenent and what anmount, whether Dr. Gider or her

medi cal group is receiving any noney and what anount, and whet her
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the Gider class which she represents is receiving any noney and
i n what anount.

Nei ther plaintiffs nor I know whether settlenent is
i mm nent, happening in a little while, or not at all. Neither
plaintiffs nor I knowif Dr. Gider and/or the Gider class would
recei ve $5.00, $500.00, $50, 000.00 or $500, 000.00 from a gl obal
settlenment negotiated in Florida. (Although |I express no opinion
on the value of the Grider class action for settlenent purposes,
plaintiffs’ counsel has stated that the damages expert in Gider
has cal cul ated “hard” damages in the case “in the nine
figures”.?3°

On the one hand, Hi ghmark’s Co-counsel (Attorney
Hackett) states that H ghmark has not reached a settl enent
agreenent in Love, nor noved for prelimnary approval of any
settlenment in Florida, and that the H ghmark settl enent
di scussi ons reached an inpasse in Novenber 2006. On the other
hand, H ghmark’ s Liaison Counsel (Attorney Siff) states that
Hi ghmark is part of the “substantial majority” of defendants
identified by Mediator Davis in his Novenber 21, 2006 report to
the Southern District of Florida who have reached agreenent on
all ternms of the proposed settlenent, except for sone individual

itens and attorneys’ fees. Because of the facts outlined in the

30 See the e-mai|l sent by plaintiffs' Lead Counsel Kenneth A
Jacobsen, Esquire, to Settlement Medi ator Edward Davis on Decenber 9, 2006.
Plaintiffs’ Exhibit 19, admitted in the within prelimnary injunction hearing.



Fi ndi ngs of Fact, above, | amnore inclined to accept Attorney

Siff's version.

Gider Not Part of Florida Litigation

For a number of reasons | reject defendants’ argunent
that the Gider class is part of the Florida litigation and
t herefore woul d be bound by any settlenment of the Florida class.
First, on August 10, 2004 the Judicial Panel on Multidistrict
Litigation entered an Order denying Hi ghmark and Capital’s
March 12, 2004 notion for transfer of the Gider class action to
the Florida MDL proceedings as a “tag-al ong action”.3

Deni al of the transfer is non-appeal abl e except by
petition for an extraordinary wit filed in the Court of Appeals
having jurisdiction over the district in which a transfer hearing
has been held.3 No such petition has been filed or granted.

Def endants are now trying to do an end run around that
prohi bition by negotiating a global settlenent in Florida wthout
the participation of either the Grider class representative or
the Gider class counsel, cloaked in the secrecy required by the
Florida confidentiality Order, and w thout my advance know edge
or consent.

Def endants base their contention that Gider is part of

the Florida litigation on the thin thread of an argunent that in

81 Fi ndi ngs of Fact 21-26, above.

32 Fi nding of Fact 27. 28 U.S.C. §§ 1407(e) and 1651.



paragraphs 186 and 189 of Plaintiffs’ Fifth Arended C ass Action
Conpl aint filed August 1, 2006 in Love, the Florida plaintiffs
define Capital Blue Cross and Hi ghmark, Inc. each as including
“its subsidiaries and health care plans”. Defendants contend
t hat Keystone is a subsidiary of Capital which has owned Keystone
since 2003 and that during the class period Keystone was a
subsidiary of both H ghmark and Capit al

The fifth anended conplaint of the Love plaintiffs was
filed only five nonths ago as opposed to the Gider Conpl aint
which was filed five years ago. Although these sane defendants
filed a notion to dismss the Florida fifth amended conpl ai nt on
Cct ober 18, 2006%*, they now argue that an allegation nmade by the
Florida plaintiffs (that the Florida defendants include their
unnaned subsi di ari es) two-and-one-half nonths before defendants
nmoved to dism ss the Florida anmended conplaint and five years
after the initial Conplaint in Gider, would divest ne of
jurisdiction to hear a case over a class that | have certified.

On March 10, 2006 during closing argunents at the class
certification hearing, Sandra A. Grifalco, Esquire, Lead Counsel
for defendants H ghmark, Inc. and John S. Brouse, argued that

Hi ghmark did not process Keystone clains.** Also during those

33 Def endants’ Joint Mbtion to Disnmiss Plaintiffs' Corrected Fifth
Amended Conpl ai nt and Supporting Menorandum of Law filed on Cctober 18, 2006
in Love v. Blue Cross and Blue Shield Association is Plaintiffs' Exhibit 3.

34 Not es of Testinony of the class certification hearing, March 10,
2006, pages 83 to 85.



cl osing argunents, Daniel B. Huyett, Esquire, Counsel for
def endants Capital Blue Cross and Janes M Mead, argued that the
evidence is clear that Capital and H ghmark had nothing to do
with Keystone or these Keystone clains.* But now because the
Love plaintiffs allege that the Florida cases involve the
subsidiaries of the Florida defendants, H ghmark and Capital say
that they should be able to settle the Gider clains in Florida.
The argunent i s unpersuasive.

H ghmark and Capital have been insistent in the Gider
di scovery proceedings that they are not going to produce anything
that does not specifically relate to, or nention, Keystone
because it is irrelevant. But now they say that the Gider case
is relevant to this Florida case which does not nention Keystone.
Now t hey argue that because the Florida plaintiffs think it is
all relevant, that therefore Gider and Love are the sanme case.

Addi ti onal reasons why the Gider class should not be
considered part of the Florida litigation are as foll ows.

Procedurally, the Gider case is nuch further advanced
than either Love or Solonon. The Gider pleadings are cl osed.
have decided both a notion to dism ss the conplaint and a notion
to dismss the anmended conplaint. | have conpleted a cl ass
certification hearing and certified a class and two subcl asses.

Approxi mately three and one-half years of discovery has been

35 Not es of Testinony of the class certification hearing, March 10,
2006, pages 79 to 81.



conpleted resulting in the production and revi ew by counsel and
the court of nore than 118, 000 pages of docunents and exhibits.

On the other hand, no answer has been filed to
Plaintiffs” Fifth Cass Action Conplaint in Love, and the
pl eadi ngs are not closed. No class certification hearing has
been held in Love, and the pleadings are not closed. No class
certification hearing has been held in Love or Sol onbn and no
cl ass has been certified in either case.

For the reasons detailed in the Findings of Fact,
above, the parties are different in Gider and Love®, the nature
of the class action clains are different®, the clainms processing
systens in the two cases are different®, the class periods are
different®, the scope of the clains are different?, and the
Gider defendants have previously pled that docunents and
exhibits in the Florida nmultidistrict [itigation are not rel evant

to, or discoverable in, Gider?*.

36 Fi ndi

ngs of Fact 28-33.

37 Fi ndi

ngs of Fact 34-35.

38 Fi ndi

ngs of Fact 36-40.

39 Fi ndi

ng of Fact 41.

40 Fi ndi

ng of Fact 42.

41 Fi ndi

ng of Fact 47.
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Common Law
The power of the federal district courts to enjoin
parties before it fromproceeding in another court in a
controversy involving the sanme issues is well established. 1In

Crosley Corporation v. Hazeltine Corporation, 122 F.2d 925

(39 Cir. 1941), the United States Court of Appeals for the Third
Circuit was called upon to determ ne whether a United States
district court which first obtains jurisdiction of the parties
and i ssues may, and under certain circunmstances should, enjoin
proceedi ngs invol ving the sanme issues and parties begun
thereafter in another United States district court.

The Court concluded that a federal district court,
sitting in equity, did have the power to enjoin parties from
proceeding in equity in another district court. 122 F.2d at 928.

Mor eover, under the circunstances of the Crosl ey Corporation

case, the Third Crcuit concluded that the district court abused
its discretion in refusing to grant the injunction. 122 F.2d
at 929.

The facts of the Crosley Corporation case are as

follows. Hazeltine Corporation is a Del aware Corporation which
holds title to sonme 400 patents in the radio and tel evision
fields. The Crosley Corporation is an Chio corporation which

termnated a twelve years’ |license agreenent with Hazeltine. 1In
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response, Hazeltine formally notified Crosley that the latter was
infringing 22 patents owned by Hazel tine.

Thereafter, Hazeltine sued Crosley in the United States
District Court for the Southern District of Chio, alleging
infringenment of two of its twenty-two patents. Wile that suit
was awai ting decision, Crosley conmmenced an action in the
District Court for the District of Delaware, seeking a
declaratory judgnent as to the validity and infringenent of the
remai ning 20 patents. Seventeen days |ater Hazeltine filed nine
suits in the District Court for the Southern District of Chio in
which it sought decrees that Crosley had infringed fifteen of the
patents involved in the declaratory judgnent suit.

After that, Crosley noved for a prelimnary injunction
in the District of Delaware to restrain Hazeltine from proceedi ng
wWith the nine suits in Chio until the District Court in Del anare
had adj udi cated the declaratory judgnment suit. The notion for
i njunction was denied, and Crosl ey appealed to the Third Crcuit.

The Appeal Court reasoned that determ nation of the
question of the power of the district court to issue such an
i njunction involved a consideration of the powers of the Court of
Chancery of England. 122 F.2d at 927. It concluded that the
English Court of Chancery had the power at the tinme our
governnment was established to enjoin parties before it from

proceedi ng in another court in a controversy involving the sane
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i ssues, and that the federal district courts, as courts of
equity, have simlar power. 122 F.2d at 928.

Next the Third Crcuit addressed the question whether,
under the circunstances of this case, the Delaware District Court
abused its discretion in refusing to grant the injunction. The
Appeal Court held that the trial court did abuse its discretion.
The Third Circuit cited Chief Justice John Marshall who | ong ago
laid down as a salutary rule that “In all cases of concurrent
jurisdiction, the court which first has possession of the subject

must decide it.” Smth v. Mlver, 9 Wweat. 532, 535,

22 U S. 532, 535, 6 L.Ed. 152, 154 (1824). 122 F.2d at 929-930.
The Third Crcuit stated that

The party who first brings a controversy into a
court of conpetent jurisdiction for adjudication
shoul d, so far as our dual systempermts, be free
fromthe vexation of subsequent litigation over
the sane subject matter.... Courts already
heavily burdened with litigation with which they
must of necessity deal should therefore not be
call ed upon to duplicate each other’s work in
cases involving the sane issues and the sane
parties.

122 F.2d at 930.

Because the Grider plaintiffs are the party who first
brought the Gider class clains into a court of conpetent
jurisdiction, it would be an abuse of ny discretion to refuse to

grant their injunction request.
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Al Wits Act

Six years after the decision in Crosley Corporation v.

Hazel tine Corporation, in 1948, Congress enacted the Al Wits

Act, 28 U.S.C. § 1651(a). The Al Wits Act confers

“extraordi nary powers” upon federal courts. See |ITT Comunity

Devel opnent Corporation v. Barton, 569 F.2d 1351 (5'" Cir. 1978).

The Act provides: “The Supreme Court and all courts
established by Act of Congress may issue all wits necessary or
appropriate in aid of their respective jurisdictions and
agreeable to the usages and principles of [aw.”

Wth respect to this Act, the United States Suprene
Court has enphasi zed that “a federal court may avail itself of
all auxiliary wits as aids in the performance of its duties,
when the use of such historic aids is calculated inits sound

judgnment to achieve the ends of justice entrusted to it.” Adans

v. United States ex rel. McCann, 317 U S. 269, 273, 63 S.Ct. 236,

238, 87 L.Ed. 268, 272 (1942).

In the Florida nultidistrict litigation, Judge Moreno
was confronted with the alnost identical situation which | face
in connection with the within notion for a prelimnary injunction
to restrain a settlenment of a nanaged care class action suit.

See In re: Managed Care Litigation, 236 F. Supp.2d 1336 (S.D.Fla.

2002) .
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Al though there are a few differences, the Managed Care

Litigation case has nunerous simlarities to the Gider
injunction request. The simlarities include the follow ng.

Both cases are class actions brought by nunerous
medi cal providers agai nst several nmanaged care insurance conpany
def endants where defendants—either singly or as part of a
conspiracy—al |l egedly i npl enented certain policies and practices
which unlawfully interfered with either health care providers
delivery of care to their patients, or with appropriate
rei nbursenent to the providers for the provision of nedical care.
Both cases state clains for RICO violations, conspiracy to commt
RI CO vi ol ati ons, and pronpt pay viol ations.

Bot h cases involve one forumwhere the clains have been
coordi nated and consolidated for pretrial proceedings pursuant to
28 U.S.C. 8 1407 concerning nmultidistrict litigation, and one
forum where the clainms are not part of the MDL.

Bot h cases involve simultaneous settlenent negotiations
proceeding in both the MDL forum and the non-MDL forum Both
cases involve the efforts of a defendant managed care insurance
conpany to defeat or avoid the jurisdiction in one of the courts
by attenpting to settle the case in the other court w thout the
express approval and invol venent of the court being avoi ded.

Bot h cases involve the filing of a notion for a

prelimnary injunction by the class plaintiffs to restrain the
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def endant i nsurance conpany fromsettling in another forum |In
both cases, granting the injunction would have the ultinate
effect of enjoining an action in a fellow federal court.

In both cases the injunction seeks to prevent a
settlenment (while in nost instances the issuance of an injunction
woul d be in order to protect a settlenment). In both cases
failure to grant the injunction would divest one of the courts of
the jurisdiction to shepherd, manage, admnister, try and decide
or settle the litigation before it.

In both cases the enjoining court is cloaked with the
authority to enjoin the other court by virtue of the AIl Wits
Act. And in both cases the type of injunction requested does not
fall within the scope of the typical injunction governed by
Federal Rule of G vil Procedure 65. Therefore, in both cases
plaintiffs do not have to neet the Rule 65 requirenents.
Neverthel ess, in both cases the petitioners do neet the

prerequisites of Rule 65.%

42 There are at |east four differences between the Managed Care

Litigation case and the Grider injunction. The first difference is that
initially the Managed Care Litigation case involved a federal-state
jurisdictional dispute, but the Gider injunction involves two federa
jurisdictions.

Initially defendant CIGNA in Managed Care Litigation attenpted to
settle aspects of the Florida MDL in a class action brought in an Illinois
state court. Conflicting jurisdiction between a federal and state court
i mplicates the provisions of the Anti-lnjunction Act, 28 U S.C. § 2283. See
In re: Diet Drugs, 282 F.3d 220 (3d Cir. 2002).

The Anti-Injunction Act provides: “A court of the United States
may not grant an injunction to stay proceedings in a State court except as
(Footnote 42 continued):
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It is, of course, ironic that |I find nyself relying
upon Judge Moreno’s sound discretion, |ogical reasoning and

persuasive articulation in the Managed Care Litigation decision

to support ny decision to enjoin the Gider defendants from
settling the Grider class action in Judge Moreno' s forum

Relying, in part, upon In re Lease Ol Antitrust

Litigation, 48 F.Supp.2d 699 (S.D. Tx. 1998), Judge Moreno
concluded that the AIl Wits Act authorized his court to enter an
injunctive order against the parties in order to preserve its

jurisdiction over his MDOL litigation. 236 F.Supp.2d at 1341.

(Continuation of footnote 42):
expressly authorized by Act of Congress, or where necessary in aid of its
jurisdiction, or to protect or effectuate its judgnents.” 28 U.S.C. § 2283.

Subsequently defendant Cl GNA renoved the case to federal district
court in the Southern District of Illinois, rendering the initial federal-
state dispute noot.

On the other hand, there is no state foruminvolved in the Gider
i njunction; and, therefore, the Anti-Injunction Act is inapplicable to Gider.

The second difference between the Managed Care Litigation and the
Grider injunction is that in Managed Care the MDL forumis enjoining its
parties fromsettling in the non-MDL forum In Gider the non-MDL forumis
enjoining its parties fromsettling in the MDL forum

The third difference between the cases is that terns of settlenent
were agreed upon in the non-MDL forumin the Managed Care case. |In Gider,
settl enent has not been achieved in either forum although it appears to be
i mmnent in the MDL forum

The fourth difference is that in the Managed Care case the
requested class in the non-MDL forum enconpassed a cl ass previously certified
by the MDL forum In Gider, as outlined in this Adjudication, the class
certified in my non-MDL forumis distinctly different factually, procedurally
and substantively fromthe potential class in Judge Moreno's MDL forum

In Iight of the numerous nore inportant simlarities between the
cases, these slight distinctions in the two cases do not negate the
applicability of the Managed Care Litigation holding and rationale to the
Grider injunction.
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Judge Moreno also relied upon the ITT Community

Devel opnent Corporation case, supra, for the proposition that a

court may not rely on the Act to enjoin conduct that is “not
shown to be detrinental to the court’s jurisdiction.” |Instead,
any order under the All Wits Act nust be “directed at conduct
whi ch, left unchecked, would have had the practical effect of
di m nishing the court’s power to bring the litigation to its

natural conclusion.” |In re: Managed Care Litigation, 236

F. Supp. 2d at 1339-1340, citing ITT Conmunity Devel opnent

Cor poration, 569 F.2d at 1359.

The defendants in both the Florida Managed Care

Litigation and Pennsyl vania Gider injunction proceedi ngs sought
to avoid the injunction by relying upon the strong public
interest favoring settlements. |In disposing of that argument,
Judge Moreno stated

This Court is well aware of the strong public
interest favoring settlements. However, it cannot
turn a blind eye to the underhanded maneuvers
CIGNA took to obtain this settlenent agreenent.

Cl GNA snookered both this Court and Judge Muirphy
inlllinois in an obvious attenpt to avoid this
Court’s jurisdiction. CIGNA settled the clains of
this court’s Plaintiff class and yet seeks
approval from another judge in Illinois wthout
inform ng that judge, apparently, of the
proceedings in this case.

236 F. Supp.2d at 1342 (enphasis in original). The parallels
bet ween Judge Moreno’s case and ny case in this regard are

stri ki ng.
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Judge Moreno al so concluded that although courts
normal Iy |ack the power to enjoin absent class nenbers, they do
have power over the parties before them “This includes the
power to enjoin the defendant fromentering into a settl enent
class action wth another plaintiff in another forum at |east

W thout notice to the court and its approval.” [In re: Mnaged

Care Litigation, 236 F.Supp.2d at 1340, citing In re Lease O 1,

48 F. Supp. 2d at 706.

Defendant CIGNA in the Managed Care Litigation case

argued that an inability to conply wwth conflicting orders from
the Florida and Illinois district courts gave it a conplete
defense to any efforts to enforce Judge Mdreno’s injunction. In
di sposing of this argunent Judge Moreno stated

The Court, at the outset, conpletely rejects
Cl GNA' s concerns over the potential for
conflicting court orders. ClGNA cannot be
permtted to use underhanded and questi onabl e
procedural neans to avoid this Court’s
jurisdiction and then cone before the Court
conplaining that it mght be subject to
conflicting court orders. Odinarily, the
inability to conply with a court’s order is a
conpl ete defense. However, an exception exists
when the person charged is responsible for the
inability to conply.

236 F. Supp.2d at 1343 (citations omtted).

The defendants in both the Florida Managed Care

Litigation and Pennsylvania Gider injunction proceedings also
argued that enjoining the settlenent in the other forumwas

unnecessary because plaintiffs could either opt out of the
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settlenment or object to its fairness in the other forum Judge
Moreno rejected this argunment by reasoning that the Joint Panel
on Multidistrict Litigation, even after a conditional transfer,
woul d have to wait the appropriate tinme to hear objections to the
transfer of the Illinois federal case as a tag-along case, but
that a speedy resolution of the issue is necessary where the harm
IS 1 mmnent.

The parallels to ny case where the JPM. has al ready
deni ed defendants’ request to transfer the Gider case to the
Fl orida MDL proceedings as a tag-along action®, and where | have
ordered class notice to be served on all class nenbers by

March 15, 2007, are again striking.

Rul e 65 I njunction
As noted above, the type of injunction requested in
this case does not fall within the scope of the typica
i njunction governed by Federal Rule of Cvil Procedure 65.
Therefore plaintiffs do not have to neet the Rule 65
requi renents. Nevertheless, for the reasons stated bel ow, |
conclude that the petitioners do neet the prerequisites of

Rul e 65.

43 See Findings of Fact 22-25, above.

44 See ny December 20, 2006 Order, filed December 21, 2006, granting
in part Plaintiffs’ Amended Mtion for Cass Certification.
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The standard for evaluating a notion for prelimnary
injunction is a four-part inquiry under Rule 65. These elenents
are:

(1) whether the novant has shown a reasonabl e
probability of success on the nerits; (2) whether
the nmovant will be irreparably injured by denial
of the relief; (3) whether granting prelimnary
relief will result in even greater harmto the
nonnovi ng party; and (4) whether granting the
prelimnary relief wll be in the public interest.

United States v. Bell, 414 F.3d 474, 478 n.4 (3d G r. 2005).

Success on the Merits
In this type of case, plaintiffs need to denonstrate a
i keli hood of success on the nerits in one respect. Plaintiffs
nmust denonstrate the |ikelihood of success of this court granting
an injunction. Plaintiffs are not required to denonstrate the
i kelihood that the Joint Panel on Multidistrict Litigation would
transfer the Gider case, as a tag-along action, to the Florida

MDL court. |In re: Managed Care Litigation, 236 F.2d at 1344.

Because | have granted an injunction in the Decree acconpanyi ng
this Adjudication, plaintiffs have clearly denonstrated the

i keli hood of success that | will do so.

| rreparabl e Harm
In all cases of concurrent jurisdiction the court which
first has possession of the subject matter nmust decide it. Smth

v. Mlver, supra. As noted in the Summary of Deci Sion
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subsection, and in Findings of Fact 1, 2, 10 and 11, above, ny
court is the first, and only, forumin which the Gider class
clainms have been fil ed.

If the Gider defendants are permtted to settle the
Gider class clains in Florida, they will deprive the plaintiff
class a forumto decide their lawsuit. Failure to grant the
injunction, therefore, would deprive plaintiffs of the forum
whi ch nust decide the case of the jurisdiction to do so. Thus
the novants will be irreparably harnmed by denial of their

requested relief.

Bal anci ng Har ns

Granting the injunction will result inlittle, if any,
harmto the Gider defendants. They will still be able to settle
the Love and Solonon clainms in Florida. They will still be able

to settle the Giider clains in Pennsylvania. They nmay even be
able to settle the Gider clains in Florida with the perm ssion
of the Grider Cl ass Representatives and ny approval .

The only thing the Gider defendants will be prohibited
from doi ng because | granted this injunction is that which they
have no legal right to do anyway.

On the other hand, failure to grant the injunction
woul d greatly harmthe Gider plaintiffs by depriving themof a
forumin which to litigate their clainms and by subjecting themto

a potentially unfair and di sadvant ageous settlenent if it is
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allowed to be negotiated in a forumwhere they are neither
present nor represented. Thus granting prelimnary relief wll

not result in even greater harmto the nonnoving party.

Public Interest

Al t hough there is a strong public interest favoring
settlenments, there is a stronger public interest in ensuring that
settlenments are fair and are reached in a way which does not
vi ol ate anyone’s fundanental rights. Depriving a party of the
right to be present and to participate in the negotiation of a
fair settlenent, and depriving a party of a forumin which to
litigate his dispute if a fair settlenment cannot be achieved, is
contrary to the public interest. Therefore, granting the
injunction will be in the public’ s best interest.

For the foregoing reasons, the Giider plaintiffs
satisfy all of the prerequisites of Federal Rule of G vil

Procedure 65 for the obtaining of an injunction.

Fai r ness
The deci sion whether to grant plaintiffs an energency
injunction to enjoin defendants fromsettling plaintiffs mnaged
care class action clains in a global settlenent in another forum
in another state, in a substantially different case where the
clainms of plaintiff medical provider class are not represented,

and the all egedly of fendi ng def endant Heal t h Mai nt enance
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Organi zation is not a party, presents inportant issues of
fundanment al fairness.

To once agai n quote Judge Moreno, wth whom | nost
whol eheartedl y agree:

This Court nust be efficient. This Court nust
exerci se great discretion. Yet this Court nust be
just. In this Court’s opinion, it is of the
greatest public interest to ensure public trust in
the judiciary. This trust cones fromrendering
Just proceedings. The issuance of an injunction
is necessary to render a just and fair proceeding.

In re: Managed Care Litigation, 236 F.Supp.2d at 1345 (enphasis

in original).

CONCLUSI ON

For all the foregoing reasons, | grant plaintiffs’
nmotion for an injunction; and | enjoin the parties in the within
Gider class action, or anyone acting on their behalf, from
settling, or attenpting to settle, the class and subclass clains
which | certified in Gider and which are pending before this
court, in any other forumw thout ny advance know edge and

approval .
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