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The defendant was arrested on May 9, 2006, by the
Phi | adel phia Police after a foot chase. The police recovered a
gun which the defendant allegedly threwto the ground and cocai ne
and currency allegedly found on the person of the defendant. The
def endant al so gave a statenent to the police. The defendant
noves to suppress all physical evidence and his statenent. The

Court will deny the notion.

Fi ndi ngs of Fact

On May 9, 2006, shortly after 8:00 p.m, Oficer
Jeffrey Mannings and O ficer Dayton Bennett went to the | ocation
of Canmac and Venango Streets in Philadelphia two to three m nutes
after receiving a radio call that there were two nal es on that
corner pointing guns at each other. The two nen were descri bed
as wearing a gray hoodie with jeans and a bl ack hoodie with
jeans. Wthin the year ending in May 2006, there were five or

si x hom cides and multiple shootings on the corner of Canac and



Venango Streets. There also were nunerous drug conplaints and
drug calls fromneighbors in the area. The corner is in the
Captain’s five squad corners |ist.

As the police officers pulled up to Camac and Venango
Streets, they observed a group of five to 10 people on the
corner. As the officers, who were in uniformin a marked police
car, pulled up to the corner, the defendant and a juvenile | ooked
at the police and wal ked away very qui ckly west bound on Venango
from Camac Street. These two individuals stood out to the police
ri ght away because of their clothing and conduct. The juvenile
mat ched the description given over the radio. He had on a gray
hoodi e and jeans. The defendant had on a bl ack jacket, but not a
hoodi e.

The two individual s | ooked in the direction of the
police and began wal ki ng away, wal ki ng cl ose together. They kept
| ooki ng back over their shoulders in the direction of the police.
O ficer Bennett was driving the car and he positioned the vehicle
so that the two individuals could not double back down Venango
Street. As he got out of the car, Oficer Mannings said, “Wat’s
up, fellas?” O ficers Mannings and Bennett were going to conduct
a PED investigation of the two people. A PED investigation is a
stopping of the individuals to talk to them and see if they

appear to be suspicious.



The defendant and the juvenile then took off running.
O ficer Mannings did not have a weapon drawn. The individuals
went west on Venango and then turned south on 13'" Street. They
were running side-by-side. Oficer Mannings was about one car
| engt h behi nd when they broke into a run.

O ficer Mannings pursued the two individuals on foot
and O ficer Bennett drove his car west on Venango and then south
on 13'" Street. O ficer Mannings saw t he defendant reach in
front of hinself and toss a gun to the ground. The gun | anded
right in front of Oficer Mannings who picked it up.

O ficer Bennett observed O ficer Mannings chasing the
two males. The juvenile was in front of the defendant. Oficer
Bennett passed his partner who was on foot. O ficer Bennett
observed the defendant grasp his waistband with his right hand
and pull sone object out of his waistband and throwit to the
ground. Wiile the defendant was doing this, he was running and
| ooki ng over his shoulder at O ficer Mannings. The object
appeared to O ficer Bennett to be a gun, although the officer
coul d not be positive. Oficer Bennett has had several foot
chases and car pursuits when nmal es renoved a weapon fromtheir
wai st band and threw it away. It is always a simlar tossing
nmotion and this appeared to be the sanme. The object was fairly
heavy and it was not a ball or anything like that. O ficer

Bennett naneuvered his car around the defendant in a defensive



position. The defendant’s nomentumtook himinto the fender of

O ficer Bennett’s vehicle. Oficer Mannings yelled to Oficer
Bennett that he had recovered a gun. All of this occurred in a
matter of mnutes. O ficer Bennett padded the defendant down for
ot her weapons, found none, handcuffed himand put himin the back
of the car.

O ficer Manni ngs proceeded to chase the juvenile. The
juvenile went south on 13'" Street and east on Tioga. As Oficer
Manni ngs ran, he held in his hand the weapon that the defendant
had t hrowmn down.

O ficer Bennett put the defendant in the back of his
car and went to secure his partner. He was concerned for Oficer
Manni ngs’ safety because the radio call was that the two nal es
had guns. He found O ficer Mannings in the 3500 bl ock of Marvine
Street. No other weapon was recover ed.

The defendant did not appear to be under the influence
of drugs or alcohol. Nor did he appear to be injured.

When the defendant was in the back of O ficer Bennett'’s
car, he said sonmething to the effect that the gun was not his.

He renoved M. Boone from his vehicle and conducted a detail ed
search. He recovered thirty-five small packages of an off-white
chunky substance from himthat he thought was crack cocaine. He
saw t hat the defendant had $80 in U S. currency on him but he

did not take it. This was a discretion call. He thought that



the charge was going to be nere possession, so he did not take
t he noney.

Nei ther O ficer Bennett nor O ficer Mannings gave the
defendant Mranda rights on the street. Neither officer asked
hi m any questions, except that Oficer Bennett asked if he was
hurt and the defendant did not say anything. At the station, the
officers | earned that the defendant accidentally shot hinself in
his groin area about a week before May 9, 2006.

Detective Janes M| es was assigned to the arrest of the
def endant on the evening of May 9, 2006. The detectives work on
rotation. They get arrests as they cone in. He was assigned the
case at approximately 9:00 p.m He perfornmed a drug test on the
items that were seized and took a statenent fromthe defendant.
In the course of the interview, he | earned that the defendant had
$80 on his person and he confiscated the $80.

The defendant was tal kative and he appeared to
under st and what was going on around him M. Boone tal ked to the
detective about the injuries he sustained the week before.
Detective Mles thinks they may have used the el evator rather
than the stairs to go to the interview room because of the
defendant’s injuries. The defendant was wal king slowy and
showed disconfort in his |leg area. Detective MIles saw the
defendant for the first tinme at about 11:30 p.m Prior to that,

the defendant was in a cell roomon the first floor. The people



in the cell roomw Il not accept an arrested person if there are
any obvious injuries. The people in the cell roomwould have
reviewed the defendant’s prior injuries to see if there are any
new i njuries. Had they seen anything, they would have sent him
to the hospital. They did not.

Detective Ml es used a Form 75-331 to give the Mranda
warnings. He read themto the defendant. The defendant
acknow edged his responses. The defendant wai ved his M randa
rights. M. Boone seened intelligent and very aware of what was
going on. Detective MIles had no reason to doubt that the

def endant coul d read.

1. Analysis

At the tinme the gun was recovered, the defendant was
not “seized” within the nmeaning of the Fourth Amendnent. The
def endant threw the gun to the ground and O ficer Mnnings picked
it up. Before Oficer Mannings picked up the gun, the defendant
had not subjected hinself to the authority of the police. See

California v. Hodari D., 499 U S. 621, 623 (1991). The police,

therefore, had not seized the defendant. Al the police officer
did was get out of the car and say “what’s up fellas.” The

def endant then took off running. The police pursued the
defendant and that is when the defendant threw the gun to the

gr ound.



The defendant argues that even if the recovery of the
gun did not violate the Fourth Anmendnent, O ficer Bennett, who
stopped the defendant by pulling his car in front of the
def endant, did not know about the seizure of the gun at the tine
he stopped the defendant. Therefore, the defendant argues, even
if the gun should not be suppressed, the drugs and the
def endant’ s statenent nust be suppressed because they cane as the
result of an illegal arrest by Oficer Bennett.

There are two problenms with this argunent. First,

O ficer Bennett’s pulling of his car in front of the defendant
was not an “arrest” for which probable cause was required. It
was a Terry stop for which articul able suspicion was necessary.
By the tinme Oficer Bennett arrested the defendant, he knew about
his partner’s seizure of the gun so there was probabl e cause for
t he arrest.

The Court al so concludes that there was articul able
suspicion for the stopping of the defendant. O ficer Bennett
received the radio call that said that two nen had been pointing
guns at each other; one of the two nen, the juvenile, matched the
description and al though the defendant was not wearing a bl ack
hoodi e, he did have on a black jacket. Although the tip in and
of itself would not have been enough for a Terry stop, the
def endant and the juvenile | ooked to the police and then wal ked

away. Wen the police said, “what’s up fellas,” they ran.



O ficer Bennett knew all of this and knew that the area was a
high crime area. In addition, Oficer Bennett saw t he defendant
go to his wai stband, take out a heavy object and throwit to the
ground. Although he could not say definitely that it was a gun,
it did look like a gun. Wen the Court puts all of this
together, the Court does think there was articul able suspicion
for the police officer to pull his car in front of the defendant
to stop the defendant.

As to the statenent, the defendant was given his
M randa warni ngs and appeared to understand them He waived his
rights. There is nothing to indicate that the statenent was in
any sense involuntary. Although the defendant had injured
himself a week or so before the arrest, there is no indication
that this inpacted himin any way in the giving of his statenent.
Nor does the Court believe that anything that occurred in the
police car was inproper or caused the later giving of a statenent
after full Mranda warnings. The Court does not make any ruling
here on the admssibility of the statenent under nornal
evidentiary rules, including Rule 403.

An appropriate order foll ows.
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ORDER

AND NOW this 11'" day of January, 2007, upon
consi deration of defendant’s notion to suppress (Docket No. 21),
t he governnent’s response thereto, and after oral argunent held
on January 4, 2007, |IT IS HEREBY ORDERED that said notion is

DENI ED for the reasons stated in the Menorandum of today’s date.
BY THE COURT:

/sl NMary A. MLaughlin
MARY A. McLAUGHLIN, J.



