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MEMORANDUM

EDUARDO C. ROBRENO, J. JANUARY 9, 2007

This a race discrimnation and retaliation case brought
under 42 U . S.C. § 1981. Plaintiff Kinberly Brown was enpl oyed by
Def endant The Boei ng Conpany (Boeing) in its human resources (HR)
departnment in its Ridley Park, Pennsylvania, offices from Cctober
1993 to COctober 25, 2002, when she was term nated in connection
with a reduction-in-force (RIF). Brown, an African-Anmerican
worman, clainms she was termnated as a result of race
di scrimnation and/or retaliation for participating in the in-
house racial discrimnation conplaint of another Boei ng enpl oyee.
Boei ng clains Brown was term nated because of her | ow enpirical
scores in her RIF evaluation.

For the reasons that follow, the Court will grant Boeing s

nmotion for summary judgnent.



FACTS
The facts provided below are |argely uncontested. |f a fact
or allegation is contested, it is so noted, and it is viewed in

the light nost favorable to Plaintiff.

A. Brown’s Positions at Boei ng

Brown was enpl oyed by Boeing in clerical-type positions from
Cct ober 1993 to June 1998, when she was laid off in a RIF. She
was rehired in Septenber 1999 as a technical services specialist
and perfornmed simlar duties. (Her title from 1993 to 1998 is
unclear.) In 2000, she applied for and received a position in
t he organi zati on and peopl e devel opnent (OPD) division of the HR
departnent. Al though the OPD division was responsi ble for
facilitating enpl oyee training, Brown was responsible solely for
coordi nating vendor training. She perforned nostly clerical
duties, such as processing request forns and ensuring pronpt
paynment to external vendors. Her nmanager in the OPD division was
Randy Schm dt.

In early 2002, Boeing elimnated Brown’s position in the OPD
di vi sion for business reasons, nanely that the processing of
training requests was decentralized and becane the responsibility
of the individual organizations. Brown does not refute Boeing's
assertion that this elimnation of her position was non-

discrimnatory. As a result of this business restructuring,



Brown was still in the OPD division but had no assigned duti es.
Boeing clains it “endeavored to find suitable work for [her]
within the Human Resources Departnent.” Def.’s Mem at 6.

In late March 2002, Brown was transferred to the equal
enpl oynent opportunity (EEO group, under the direction of Dawn
Diebler. In md-April, D ebler and Schm dt agreed that Brown
should return to the OPD division. Boeing clains that Deibler
was not satisfied with Brown’s work product or attitude; Brown
clainms that she asked Diebler to train her in her new position,
but that Diebler refused to do so.

On April 19, 2002, Brown returned to the OPD division in the
position of “enpl oyee advocate.” She alleges that the position
did not exist and that she was “assigned virtually no duties.”
Compl. § 11. *“Soon thereafter”--she does not give a date--she
was transferred to the position of “human resources generali st
2.” 1d. 1 12. She alleges that she was given only clerical
duties under this position.

Brown’s responsibility was now to “devel op training nmetrics
to determne the effectiveness of the Frank and Howard managenent
training forum” Def.’s Mem at 7-8. According to Schm dt,
Brown did not performwell in this role.

In June 2002, the HR departnent was reorganized into
custonmer cluster teanms. |Instead of specialists, enployees within

each cluster were to be generalists, “expected to be able to



| earn and address a variety of custonmer concerns.” Def.’s Mem

at 9. Brown was assigned to Team A, under the direction of Linda
Haagen, who had been recently pronoted to managenent. Brown had
t he | east anmobunt of experience of the enployees in her team In
m d-July 2002, Haagen began to train Brown for her new duties as
an HR generalist. Brown was allegedly not receptive to this
training. In |ate August, she was infornmed that she was being

t er m nat ed.

B. Boei nqg’' s “Redepl oynent Sel ecti on Process” (RSP)?

I n January 2002, the HR departnent was determ ned to have a
surplus of |abor and underwent a redepl oynent sel ection process
(RSP), which entailed identifying enpl oyees for term nation.

Each manager in the departnent rated each of his or her enployees
in ten categories, wth scores of one, three, or five. Brown was
ranked by her manager Randy Schm dt. The managers then net.
Managers who did not rate an enpl oyee but neverthel ess had reason
to know that enployee’s work were allowed to voice their opinions
about the fairness of the direct manager’s score. Enployees with
the same or simlar job grade were then ranked according to their
RSP scor es.

Brown received a score of 24, which placed her fifteenth

! RSP seens to be Boeing s acronym of choice for what is
commonly referred to as a “reduction-in-force” (R F).
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out of twenty-one enployees in her group. O the six enployees
with | ower scores, five were selected for termnation.? O those
five, three were Caucasian and two were African-Anmerican. Brown
was not selected for termnation at this point.

However, the January 2002 RSP did not itself result in
term nations. Apparently, Tara Robinson, who was al so an HR
enpl oyee and an African- Anerican woman, initiated a conpl aint
that the RSP itself was discrimnatory. Boeing then undertook a
review of the RSP “to ensure that it was done in a fair and non-
discrimnatory manner.” Def.’s Mem at 5 n.2. In April 2002,
Boei ng conducted an RSP with nodified categories (now eight
instead of ten). Brown received a score of 16, which placed her
at the bottomof the totemtied with two ot her enpl oyees.
| nstead of selecting Brown for term nation, Boeing decided to
termnate those enployees initially selected for term nation
under the January 2002 RSP

On August 2, 2002, the HR departnent was again identified
for downsizing. As part of the August 2002 RSP, Linda Haagen,
Brown’ s manager at the tinme, gave her a total score of 10 on the
ei ght designated categories. Brown was ranked |ast on the totem
Along with Saundra Fal cone, a white female, Brown was term nated

on August 25, 2002, effective Cctober 26, 2002. 1In total, ten HR

2 The one enpl oyee who was not selected for termnation was
Vivian Jones, an African- Areri can wonan.
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enpl oyees (including Brown) were termnated in connection with

the January, April, and August 2002 RSPs.

C. The Tara Robinson Race Discrinmnation |nvestigation

Brown all eges she was fired in retaliation for her role in
the investigation of Tara Robinson’s discrimnation conplaint.

Al t hough sel ected for “redeploynent” as part of the January
2002 RSP, Robi nson was noved to a different position within
Boeing instead of being fired. Nevertheless, Robinson filed a
conplaint of race discrimnation associated wwth the RSP. (It is
uncl ear whether she filed her conplaint before or after she was
transferred.) Her conplaint was investigated by an HR enpl oyee
| ocated in Wchita nanmed Donnis McPhaul, an African-Anerican
woman. McPhaul interviewed over twenty enpl oyees in the Ridley
Park HR departnent, including all African-Anmerican enpl oyees.

Brown initially declined to attend her interview with
McPhaul , but she relented when the director of the HR depart nent
ordered her to do so. Brown clains she told McPhaul that she did
not think that Boeing treated mnorities fairly and that she was
reluctant to even participate in the internal investigation
because she had heard that Boeing retaliated agai nst enpl oyees
who did so. Brown sent two emails to McPhaul in April 2002
expressing her fear that she was being retaliated and/ or

di scri m nated agai nst.



Boeing clains that Brown was not particularly hel pful in her
interview wth MPhaul; Brown testified at her deposition that
she never w tnessed anything inappropriate between Robi nson and
her superiors. Boeing also clainms that none of Brown’ s rel evant
manager s- - Schm dt, Di ebler, or Haagen--knew what Brown told
McPhaul .  MPhaul also interviewed Vivian Jones, the one enpl oyee
rated | ower than Brown who was not laid off in January 2002.

McPhaul interviewed seven African-Anerican enpl oyees as part
of her investigation (including Browm and the conpl ai nant,

Robi nson). O those seven, three were laid off (including
Brown). Brown was the only one of the three newy selected for
termnation; the other two were apparently selected for

termnation follow ng the January 2002 RSP

D. The Special Category Revi ew

According to Boeing’s RSP Guidelines (Pl."s Mem Ex. A),
after the initial RSP, the HR departnent is required to undertake
a “special category review' for certain enployees who are nenbers
of protected classes, including racial mnorities. Boeing' s
internal nmeno on special category reviews (Pl.’s Mem Ex. B)
details the procedures for the review, nanely the positions of
t he managers invol ved and the docunentation the review commttee
nmust conpil e and produce.

The comm ttee woul d consi st of the senior equal enploynent



opportunity (EEO manager, an EEO nmanager from HR, a personne
representative, and the enpl oyee’ s direct manager. The sane four
peopl e who were present at the August 2002 RSP neeting and signed
Brown’s RSP totem form woul d have conpri sed Brown’ s speci a
category review commttee. Pl.’s Mem at 8; Def.’s Reply at 4.
According to the special category review neno, the special
commttee woul d al so exam ne additional docunentation that was
not necessarily reviewed for the initial RSP, including the
enpl oyee’ s enpl oynent “fol der” and her past eval uations.
Rel evant here, Brown asserts that a special commttee would have
seen Brown’s reports of discrimnation and/or retaliation in her
folder. However, both Brown and McPhaul stated in their
depositions that the Robinson investigation was confidential;
Boei ng asserts that no record of Brown’s involvenent wth the

i nvestigation was placed in her enploynent folder.?

1. DI SCUSSI ON

A.  Summary Judgnent St andard

Summary judgnent is appropriate only when “the pl eadi ngs,

3 Brown tries to have it both ways. On the one hand, she
asserts that Haagen knew about her conplaints to McPhaul in the
course of the Robinson investigation and retaliated agai nst her
for them On the other hand, she asserts that none of the
managers who conpl eted her August 2002 RSP, including Haagen,
knew about her conplaints and, had Haagen and the ot her nenbers
of the never-conposed special commttee nmet for the special
category review, they would have seen these conplaints and m ght
have determ ned that the RSP was in sone way discrimnatory.
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depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). A fact is “material” only if its existence or non-

exi stence woul d affect the outcone of the suit under governing

| aw. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).

An issue of fact is “genuine” only when there is sufficient

evi dence from which a reasonable jury could find in favor of the
non-novi ng party regarding the existence of that fact. 1d. In
determ ni ng whet her there exi st genuine issues of material fact,
all inferences nust be drawn, and all doubts nust be resolved, in

favor of the non-noving party. Coregis Ins. Co. v. Baratta &

Fenerty, Ltd., 264 F.3d 302, 305-06 (3d Gir. 2001) (citing

Anderson, 477 U.S. at 248). “Although the noving party bears the
initial burden of denonstrating the absence of genui ne issues of
material fact, the non-novant nust establish the existence of

each elenent of his case.” 1d. at 306 (citing Celotex Corp. V.

Catrett, 477 U.S. 317, 323 (1986)).

In the enpl oynent discrimnation context, once a plaintiff
has made out a prinma facie case, she “may defeat a notion for
summary judgnent by either (i) discrediting the proffered
reasons, either circunstantially or directly, or (ii) adducing

evi dence, whether circunstantial or direct, that discrimnation



was nore likely than not a notivating or determ native cause of

t he adverse enpl oynent action.” Fuentes v. Perskie, 32 F.3d 759,

764 (3d Gir. 1994).

B. Application of Summary Judgnent Standard

Both race discrimnation and retaliation clains are governed

by the familiar MDonnell Douglas burden-shifting analysis.*

Pam ntuan v. Nanticoke Menorial Hosp., 192 F.3d 378, 385 (3d Cr

1999) (race discrimnation); Barber v. CSX Distrib. Servs., 68

F.3d 694, 701 (3d Cir. 1995) (retaliation); see MDonnell Dougl as

Corp. v. Green, 411 U S. 792 (1973) (setting forth the

f ramewor k) .

Brown nmust first establish a prima facie case. |If she nakes
this show ng, the burden shifts to Boeing to state a |egitinate,
non-di scrimnatory or non-retaliatory reason for its action.
Finally, Brown nust then prove that Boeing’s proffered reason is
pretext for discrimnation or retaliation. Pam ntuan, 192 F.3d

at 385-86; Johnson v. Wnen's Christian Alliance, 76 F. Supp. 2d

582, 585 (E.D. Pa. 1999) (Robreno, J.).

* There is no allegation here that Plaintiff has direct
evidence of discrimnation. Cf. Trans World Airlines, Inc. v.
Thurston, 469 U. S. 111, 121 (1985) (“[T]he MDonnell Douglas test
is inapplicable where the plaintiff presents direct evidence of
di scrimnation.”).
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1. Race Di scrimnation

To make out a prina facie case for race discrimnation,
Brown nust make four showi ngs: (1) that she is a nenber of a
protected class, (2) that she is qualified for her position, (3)
that she has suffered an adverse enpl oynent action, and (4) that
she suffered such action under circunstances giving rise to an

i nfference of discrimnation. Anderson v. Consol. Rail Corp., 297

F.3d 242, 249 (3d Gr. 2002); Sinpson v. Kay Jewelers, 142 F. 3d

639, 644 n.5 (3d CGr. 1998). In reduction-in-force cases, the

fourth elenent is relaxed, Torre v. Casio, Inc., 42 F.3d 825, 831

(3d Cr. 1994), and instead “the plaintiff nust show that the

enpl oyer retained ‘unprotected workers.’”” Showalter v. Univ. of

Pittsburgh Med. CGr., 190 F.3d 231, 234 (3d Cr. 1999) (quoting

Arnbruster v. Unisys Corp., 32 F.3d 768, 777 (3d Gr. 1994)).

In order to establish an i nference of causation in a RIF

situation, Brown nust point to a “conparator,” a simlarly
situated, non-protected class nenber who was retained as an

enpl oyee. Anderson, 297 F.3d at 250; Smith v. Thomas Jefferson

Univ., 2006 W. 1887984, at *3 (E.D. Pa. June 29, 2006) (Padova,

J.).® Brown has not identified another enployee who should have

> Al t hough Anderson and Smith are both age discrimnation
cases, there is no reason not to inpute this requirenent into the
race discrimnation context. Courts have not been hesitant to
interm ngle age, race, and gender discrimnation analyses. E.Q.,
Pivirotto v. Innovative Systens, Inc., 191 F.3d 344, 352 n.4 (3d
Cr. 1999). And at oral argunent, counsel for both parties
rai sed no objection to applying the conparator requirenent here.
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been term nated but was not. Def.’s Mem at 18; Transcript of
Deposition of Kinberly Brown, Def.’s Mem Ex. B., at 144-45, 224-
25. Under these circunstances, there can be no race
discrimnation if Boeing did not retain a simlarly situated
Caucasi an enpl oyee.

Boeing is entitled to sunmary judgnment on the race

discrimnation claim?®

® Interestingly, although Plaintiff’s counsel conceded at
oral argument that Plaintiff’s race discrimnation claimwas “not
strong,” he hinged his argunent on the fact that Boeing did not
followits own internal procedures by providing Brown, as a
mnority enployee slated for termnation, with a “second | ook” to
ensure that Boeing was in conpliance with applicable anti-
di scrimnation | aws.

Boeing did fail to strictly follow the procedures in its RSP

manual . However, it had good reason for this failure: the sane
HR managers who woul d have perforned the “second | ook” are the
ones who took the “first look.” It is inplausible that the four

peopl e who caucused for the initial RSP would determne later, in
their special commttee role, that, in their ordinary RSP rol e,
t hey di scrim nated agai nst Brown.

| ndeed, Boeing did not conduct a special category review for
any HR enpl oyee slated to be termnated in connection with any of
the 2002 RSPs. See Transcript of Deposition of George Lincoln,
Def.’s Reply Ex. 1, at 51. Brown cannot show t hat Boei ng
di scrim nated agai nst her by not giving her a special reviewif
none of the other enployees in protected classes who were being
laid off got special reviews either.

Boeing's failure to strictly followits internal procedures
does not raise an inference of discrimnation. Bray v. Marriott
Hotels, 110 F.3d 986 (3d G r. 1997), is not to the contrary. In
Bray, the Third Grcuit held that Marriott’s failure to follow
its own internal procedures for pronotions, nanmely giving
preference to enpl oyees already at that particular hotel, was
evidence that its proffered reason for its action was pretext.
In Bray, Marriott’s pronotion of an outside-that-hotel enployee,
in contravention of its own internal procedures, was evi dence of

12



2. Retal i ati on

A prima facie case of retaliation requires a show ng that
(1) Plaintiff engaged in a protected activity, (2) Plaintiff
suffered an adverse enploynent action, and (3) a causal |ink
exi sts between the protected activity and the adverse action.

Kachmar v. SunGard Data Sys., Inc., 109 F.3d 173, 177 (3d G

1997). Al though the causal link is usually shown through cl ose
tenporal proximty, it can also be shown through “circunstanti al
evi dence of a ‘pattern of antagonism follow ng the protected

conduct.” Id. (quoting Robinson v. Se. Pa. Transp. Auth., 982

F.2d 892, 895 (3d Cir. 1993)). The Court exan nes the evidence

as a whole to determ ne whet her such an inference exists. |d.
The second criterion is not in dispute: Brown was

term nated, an obvi ous adverse enploynent action. Although the

Brown did engage in a protected activity, the Court ultimately

concludes that there is no causal connection between Brown’s

term nation and any protected activity.

a. Brown engaged in a protected activity.

A Title VIl retaliation charge can be pursued under either

discrimnation toward that plaintiff. Here, Boeing's failure to
followits own procedures cannot raise an inference of

di scrim nati on because there is no conparator who kept his or her
job in contravention of Boeing s procedures.
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the participation clause or the opposition clause.’” The
participation clause prohibits an enployer fromretaliating
agai nst an enpl oyee “because he has nmade a charge, testified,
assisted, or participated in any manner in an investigation,
proceedi ng, or hearing” under Title VII. 42 U S.C. § 2000e-3.
The opposition clause prohibits an enployer fromretaliating
agai nst any enpl oyee “because he has opposed any practice nmade an
unl awf ul enpl oynent practice by” Title VIl. Id.

A plaintiff’s participation in an enployer’s internal,
i n-house investigation, so long as no formal charge has been
filed with the EECC, is ordinarily not considered a protected
activity under the participation clause, even if the plaintiff is
requi red by her enployer to participate in the investigation.

See Washco v. Fed. Express Corp., 402 F. Supp. 2d 547, 554-55

(E.D. Pa. 2005) (Buckwalter, J.); Tuthill v. Consol. Rail Corp.

1997 W 560603, at *4 (E.D. Pa. Aug. 26, 1997) (Shapiro, J.).
Here, although Brown was required to participate in the Robinson
i nvestigation, there was no EECC charge filed, and therefore her
activity is not covered by the participation clause.

Regardl ess of whether Brown satisfies the participation
requi renent, her involvenment in the Robinson investigation does

satisfy the opposition clause. |In Washco, the plaintiff told the

" Although this is a 8§ 1981 case, not a Title VI| case, the
anal yses are identical. Cardenas v. Mssey, 269 F.3d 251, 263
(3d CGr. 2001).
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internal investigator that the manager treated an African-
Aneri can enpl oyee differently than other enployees. 402 F. Supp.
2d at 551. The court held that the plaintiff’s statenents were
consi dered protected opposition because the rel evant manager knew
that the plaintiff had been interviewed in connection with the
race discrimnation conplaint, even if he did not know the
substance of what the plaintiff had told the investigator. |d.
at 551, 556. Here, Brown opposed Boeing's alleged discrimnatory
practice by stating during the investigation, for exanple, that
she had “seen a lot of unfair treatment of mnorities.” Pl.’s
Mem Ex. D at 3.

Brown’s statenments to McPhaul during the course of the
Robi nson investigation constitute a protected activity under the

opposition clause, and therefore satisfy the first criterion.

b. There is no causal connection between the

protected activity and the term nation.

Brown has not established a causal connection, either
tenporally or otherwi se, between her conplaints to McPhaul about
race discrimnation and her termnation in connection with the
RIF over four nonths later. Brown gave statenents in the
Robi nson i nvestigation on March 28, 2002, wote emails to MPhau
in April 2002, and was ranked in connection with the August 2002

RSP on August 2, 2002. The protected activities occurred three

15



to four nonths prior to the allegedly retaliatory RSP
Ti me periods as short as two nonths, w thout additional
evi dence, are not “unnecessarily suggestive” to denonstrate

causation. See Washco, 402 F. Supp. 2d at 560 (five nonths);

Zappan v. Pa. Bd. of Probation & Parole, 2002 WL 32174230, at *10

(E.D. Pa. Nov. 25, 2002) (McLaughlin, J.) (two nonths); Pritchett

v. Inperial Metal & Chemical Co., 1997 W. 570929, at *4 (E. D. Pa.

Sept. 8, 1997) (Waldman, J.) (two nonths). Here, the three- to
four-nmonth period between the participation in the protected
activity and the adverse enploynent action, in the absence of any
ot her supportive evidence, raises, at best, a weak inference of
causati on.

Brown’s tenporal proximty argunent is fatally underm ned by
the fact that Boeing did not term nate her in connection with the
April 2002 RSP, which occurred |l ess than one nonth after her
statenents in the Robinson investigation and in which she was
tied wwth two other enployees at the bottomof the totem
Therefore, any inference of discrimnation arising fromthe
three- to four-nonth tenporal connection is cancelled by the fact
that if Boeing had wished to retaliate against Brown, it need not
have waited until August to do so.

Aside fromthe tenporal proximty argunent, Brown also tries
to tailor her argunent to fit the “pattern of antagonisni

| anguage fromthe Third Crcuit’s Kachmar and Robi nson cases.
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This effort is unavailing. |In her brief, she repeatedly cites to
her own deposition testinony to support her argument that she
felt she was being retaliated against by Diebler. See Pl.’s Mem
at 20. She provides no evidence for this point, though, aside
fromher own beliefs that she was being discrimnated agai nst.

“Al though there is no rule of law that the testinony of a
discrimnation plaintiff standing al one can never nmake out a case
of discrimnation that could withstand a sunmary judgnment notion,
a plaintiff's belief alone that she is a victimof discrimnation

is not enough to neet her burden of proof.” Moczek v. Bethlehem

Steel Corp., 126 F. Supp. 2d 379, 390 (E.D. Pa. 2001) (Joyner,

J.).

Finally, Brown presented no evidence that raises a genuine
i ssue of material fact that Haagen was aware of Brown's
opposition to Boeing’s allegedly discrimnatory practices in the
course of the Robinson investigation.® |f the enployer is not
aware of the protected activity, there can be no charge of

retaliation. Krouse v. Am Sterilizer Co., 126 F.3d 494, 505 (3d

Cr. 1997).
Brown has failed to show a tenporal connection or a pattern
of antagonism or a conbination of both, sufficient to establish

a prima facie case of retaliation. Boeing is therefore entitled

8 Even though Plaintiff’s counsel took Haagen’'s deposition,
Plaintiff presented no evidence that Haagen was aware of Brown’s
opposi tion.
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to sunmary judgnment on the retaliation claim

I11. CONCLUSI ON

Boeing’s notion for sunmary judgnent will be granted.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Kl MBERLY BROVWN,

) ClVIL ACTI ON
Plaintiff, ) NO. 05-4495
. ;
THE BOEI NG COVPANY,
Def endant .
ORDER

AND NOW this 9th day of January 2007, follow ng a hearing
on the record on January 8, 2007, it is hereby ORDERED t hat
Defendant’s notion for summary judgnment (doc. no. 16) is GRANTED
for the reasons stated in the acconpanyi ng Menorandum

| T 1S FURTHER ORDERED t hat Defendant’s notion for | eave to

file a reply nmenorandum (doc. no. 20) is GRANTED

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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