I N THE UNI TED STATES DI STRI CT COURT
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V. :
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et al. : NO. 06-nt-114

VEMORANDUM AND ORDER

McLaughlin, J. Novenber 29, 2006
This is a mscellaneous action filed by a taxpayer,
Thomas F. Stevenson, seeking to quash three adm nistrative
sumonses i ssued by the Internal Revenue Service as part of an
investigation into M. Stevenson's tax liability for the tax
years 2000 through 2004. The summobnses were issued on May 31,
2006, to three financial institutions: Blue Bell National Bank
in Harrisburg, Pennsylvania; Cti Mrtgage in Frederick,
Maryl and; and National Penn Bank in Boyerstown, Pennsylvani a.
For the reasons given below, the Court will deny M. Stevenson’s
notion to quash.
M. Stevenson, acting pro se, filed a “Menorandumin
Support of a Motion to Quash IRS Summons Directed to Third
Parties” in this Court on June 16, 2006, nam ng as defendants the
United States and the three financial institutions. The
menor andum al | eges that the IRS i nproperly issued these

adm ni strative sumonses solely for the purpose of gathering



evi dence for crimnal proceedings against M. Stevenson. M.

St evenson contends that Congress has only authorized the IRS to
use adm nistrative sumons for civil investigations and that
their use for crimnal investigations nust be quashed. On July
25, 2006, M. Stevenson filed a “Petition to Quash” to acconpany
his previously filed nmenorandum which raises the additional
argunent that the IRS had failed to give himreasonable notice of
t he subpoenas as required by statute.

Because M. Stevenson did not enclose a certificate of
service with his nmenorandum this Court ordered M. Stevenson to
serve his petition on the naned defendants and directed the
United States to respond. On August 2, 2006, the United States
noved to dismss. The United States argued that M. Stevenson’s
petition fails for three reasons: because M. Stevenson has not
validly served his petition upon the third-party financi al
institutions wwthin the 20 day period required by 26 U. S. C
8§ 7609(b)(2)(B); because this Court |acks jurisdiction over two
of the summobnses that are directed to parties outside this
district; and because M. Stevenson’'s notion fails to state a
cogni zabl e | egal basis for quashing the sumobnses.

On Novenber 6, 2006, this Court ordered both parties to
subm t suppl enental evidence on certain issues raised by their
briefing. M. Stevenson was ordered to provide evidence to

support his claimthat two of the subpoenaed fi nanci al



institutions, CtiMrtgage and Blue Bell National Bank, have
branches within this district. The IRS was ordered to provide
evidence as to when it gave notice to M. Stevenson of the
sumonses as required by 26 U S.C. 8§ 7609(a). Both parties have
now responded and the Mdtion to Quash is now ripe for decision.

The I RS has statutory authority to “exam ne any books,
papers, records, or other data which may be relevant or material”
to a particular tax inquiry and to i ssue summonses to third-
parties who may have custody of financial information relevant to
the inquiry. 26 U S C § 7602(a). The procedure for a target of
an investigation to object to a third-party sumons is set out in
26 U.S.C. § 76009.

Section 7609 provides that the IRSis to give notice to
t he person whose records are sought within three days of the
service of the summons and no |ater than the 23rd day before the
day fixed in the summons for the exam nation of records.
8 7609(a)(1). The person whose records are sought then has the
right to begin a proceeding to quash the summons “not |ater than
the 20th day after such notice is given,” 8 7609(b)(2)(A), but
must give notice of the notion to quash to both the governnent
and the third-party record keeper within the sane 20-day period
foll ow ng notice of the summons, 8§ 7609(b)(2)(B)

The I RS contends that the Court |acks jurisdiction over

M. Stevenson’s notion to quash because he did not properly serve



his notion upon the United States or the third party financi al
institutions as required by 8 7609(b)(2)(B). The Court agrees,
and because this first issue is dispositive, will not reach the
ot her issues raised in the IRS s notion to dism ss.

Section 7609(b)(2)(B) requires that a party seeking to
guash a summons nust serve his or her notion, “not later than the
cl ose of the 20-day period referred to in subparagraph (A).”
Subpar agraph 7609(b)(2)(A) provides that the party whose records
are requested has “the right to begin a proceeding to quash such
summons not | ater than the 20th day after the day such notice is
given in the manner provided in subsection (a)(2).” Subsection
7609(a) provides that notice of a summons nust be mailed to the
party whose records are sought within three days of the service
of the summons upon a record-keeper. Subsection 7609(a)(2)
provi des that notice will be sufficient if served in accordance
with 8 7603 (allow ng service by hand delivery in person or by
| eaving notice at a person’s |last and usual place of abode) or by
certified or registered mail to a person’s |ast known address.
Taken together, these sections provide that the party seeking to
gquash a subpoena nust serve a copy of his notion within 20 days
of the IRS giving notice of its sunmons.

Failure to properly serve a notion to quash within this
20-day period is a jurisdictional defect that requires di sm ssal

of the petition. day v. United States, 199 F. 3d 876, 878 (6th




Cir. 1999) (upholding dism ssal of notion to quash for |ack of
jurisdiction where plaintiff failed to serve the notion with in

the 20-day period); Faber v. United States, 921 F.2d 1118, 1119

(10th Gr. 1990) (sane); Stringer v. United States, 776 F.2d

274, 275 (11th Gr. 1985) (sane); Ponsford v. United States, 771

F.2d 1305, 1309 (9th Cr. 1985) (sane).

Here, the I RS has submtted copies of the certificates
of service for the three summobnses at issue, showi ng they were
sent by certified or registered mil to M. Stevenson on May 31,
2006. Under 7609(b)(2)(B), M. Stevenson had 20 days to file and
serve his notion to quash, or until June 20, 2006. M. Stevenson
filed his notion to quash on June 16, 2006, but did not include
any certificate of service. Al though M. Stevenson states in his
opposition to the notion to dismss, filed October 27, 2006, that
he served his notion upon the respondents, he does not state when
servi ce was nmade.

M. Stevenson bears the burden of establishing this

Court’s jurisdiction over his notion to quash. Hedges v. United

States, 404 F.3d 744, 750 (3d Cr. 2005). Having provided no

evi dence that he served the three respondent financi al
institutions within the 20-day period required by

8§ 7609(b)(2)(B), M. Stevenson has failed to neet that burden and

his notion to quash nust be di sm ssed.



M. Stevenson argues in his opposition to the notion to
dism ss that he should be allowed to maintain this action because
he served his notion to quash wthin the 120 day period given for
service of original process in Rule 4(n) of the Federal Rules of
Civil Procedure. This argunent is msplaced. By its terns, Rule
4(m governs the tine for serving a “sumons and conplaint” to
institute a civil action in federal court. Here, M. Stevenson
did not file an ordinary civil conplaint; he filed a notion to
guash under 8 7609, the exclusive neans to challenge an I RS
sumons to a third party record keeper. See Faber, 921 F.2d at
1119 (describing 8 7609 as a limted waiver of the United States’
sovereign imunity to suit whose terns nust be net for a taxpayer
to quash an IRS sutmmons). M. Stevenson, therefore, had to
conply with the 20-day service requirenent set out in
8 7609(b)(2)(B), rather than the 120 day period set out in
Rule 4. Because M. Stevenson did not conply with the 20-day
requi renent, his notion to quash nust be di sm ssed.

An appropriate Order follows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS F. STEVENSON, ) ClVIL ACTI ON
V. :

UNI TED STATES OF ANMERI CA, :
et al. : NO. 06-nt-114

ORDER

AND NOW this 29th day of Novenber, 2006, upon receipt
of defendant United States’ Mtion to Dismss and the
petitioner’s response thereto, |IT | S HEREBY ORDERED THAT t he
United States’ Modtion is CGRANTED and this action shall be

di sm ssed for the reasons stated in the acconpanyi ng nmenorandum
BY THE COURT:

[s/Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




