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This is a miscellaneous action to enforce a subpoena

i ssued fromthis Court, seeking the production of docunents

rel evant to an adversary bankruptcy proceedi ng pending in the

District of Delaware. The novant here, Career Path Training

Corp. (“Career Path”), is a defendant in the adversary action.

Career Path seeks docunents froma private investigation firm

The Janes Mntz Goup (“the Mntz Goup”), retained by the

attorneys for the largest creditor in the bankruptcy, Royal

| ndemmity Co. (“Royal”). The Mntz Goup, Royal, and Royal’s

attorneys (collectively “the respondents”) have all filed

oppositions to the notions to conpel

and have cross-noved for a



protective order on the ground that the material sought is al
protected attorney work product. Because none of the respondents
is a party to the underlying adversary action, this raises the
conplicated i ssue of whether the protection against disclosure of

attorney work product nmay be asserted by third parties.

BACKGROUND

The underlying bankruptcy litigation here is that of
St udent Fi nance Corporation (“SFC’), a conpany that provided
student | oans for trade schools, principally truck driver
trai ning schools. SFC woul d make or purchase educational | oans,
pool themtogether, and then sell themto investors as asset

backed securities.?

A SFC s Bankr upt cy

In the spring of 2002, SFC was forced into involuntary
bankruptcy by its creditors. This bankruptcy is pending as In re

St udent Fi nance Corp., No. 02-11620 (Bankr. D. Del.). The

bankruptcy was precipitated by allegations that SFC had
fraudulently inflated the performance of its | oans and di sgui sed

the true rate of default in its |oan pools by m srepresenting

! Decl aration of Alan S. Gl bert (“Glbert Decl.”) at { 4,
attached as Exhibit 1 to the Response of Sonnenschein, Nath, &
Rosent hal LLP, Royal Indemity Conpany, and the Janmes Mntz G oup
to the Motion of the Career Path Schools to Overrul e Cbjections
to Subpoena and Conpel Conpliance with Subpoena and Cross-Mdtion
for a Protective Order (Docket No. 5), hereinafter “Respondent’s
Qpposition.”



students’ eligibility for, and ability to repay, the |oans, and
by all egedly maki ng paynents on the | oans out of SFC s own funds.
In addition, many of the trucking schools whose students received
SFC | oans allegedly participated in the fraud by submtting fal se
i nformati on about the | oans and by maki ng | oan paynments out of
school funds or out of funds provided by SFC. ?2

Once SFC s al |l eged fraud was di scovered and the true
condition of SFC s | oans becane known, many of the | oans went
into default. A large nunber of these | oans were insured agai nst
default by Royal Indemity Conpany. These defaulted loans led to
over $500 million in clains against Royal, which made it by far

the largest creditor in SFC s bankruptcy.?

B. The M ntz Goup' s Investigation

In May 2003, Royal’s attorneys, the law firm of
Sonnenschein, Nath & Rosenthal ("Sonnenschein”), hired The Mntz
Group, a firmof professional investigators, to investigate both
SFC and the trucking schools whose students had recei ved SFC
| oans. The purpose of the investigation was to gather
information in preparation for possible litigation that Royal

cont enpl at ed bringi ng agai nst both SFC and the trucking schools.

2 G lbert Decl. at 1Y 6-9; Declaration of Charles A
Stanziale, Jr. As Chapter 7 Trustee of Student Fi nance
Corporation (“Stanziale Decl.”) at | 2, attached as Exhibit 4 to
Respondent’ s Oppositi on.

3 G lbert Decl. at Y 10-11; Stanziale Decl. at Y 3, 5.
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The investigation was supervised and directed by Sonnenschein and
i nvol ved interviews with SFC enpl oyees, as well as enpl oyees and
former students of the truck driving schools. The investigation
al so involved the collection and review of public records
including FOA results, website reports, Lexis/Nexis searches,
and asset searches.?

C. The Trustee's Lawsuit Agai nst Royal and the Subsequent
Settl enment Agreenent

In June of 2003, Royal noved for the appointnent of a
bankruptcy trustee. |In Novenber 2003, a trustee was appointed,
and that same nonth, the trustee instituted an adversary
proceedi ng agai nst Royal. Around the sane tinme (the record is
uncl ear as to exactly when), Royal sued SFC and several trucking
schools, and was itself sued by several creditors.?®

In or about October 2004, the Trustee and Royal settled
t he adversary proceedi ng between them As part of the court-
approved settlenment, Royal agreed to pay $4, 900,000 to the
Trustee and in return received a $1, 900, 000 adm ni strative claim
to be paid out of the proceeds of clains by the estate against

third parties.®

4 Gl bert Decl. at 1Y 21-22; Declaration of Andrew B. Mel ni ck
(“Melnick Decl.”) at 1 2-3, 5, 7, attached as Exhibit 2 to the
Respondent’ s Oppositi on.

5 G lbert Decl. at Y 12-14, 22.

° Cct ober 12, 2004, Settlenent Agreenent between Student
Fi nance Corporation Trustee and Royal |Indemity Conpany
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As part of the settlement, the Trustee agreed to file
| awsui ts against the trucking conpanies and other third parties
involved with SFC to recover noney for the estate.’” |If the
Trustee decided not to bring an action against a third party, the
settl enment agreenent gave Royal the right to do so on behal f of
the estate at its own cost, subject to court approval. 1In
addition, the Trustee and Royal agreed to enter into a litigation
agreenent giving each other access to privileged information
concerning the estate’s clains.?

The agreenent al so gave Royal rights over the Trustee’s
ability to settle clainms against third parties. The Trustee
agreed to confer with Royal in good faith before agreeing to any
settlenment, and if Royal opposed settling, the Trustee was
required to give Royal the opportunity to prosecute the claimon
behal f of the estate, as |ong as Royal guaranteed to the estate
that the recovery would exceed the rejected settlenent.® The
bankruptcy court approved the settl enent agreement on Cctober 29,

2004.

(hereinafter “Settlenent Agreenent”) at f 2, attached as Exhibit
Gto the Motion of the Career Path Schools to Overrul e Objections
t o Subpoena and Conpel Conpliance with Subpoena (Docket No. 1)
(hereinafter “Career Path’s Mdtion”), also attached as Exhibit 1
to Attachnent A of the G| bert Decl

! G lbert Decl. at T 16; Settlenent Agreenent at § 7.
8 | d.

Settl enent Agreenent at § 12.
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D. The Current Adversary Action and the Subpoena at |ssue

On Novenber 1, 2004, the Trustee brought an adversary
proceedi ng agai nst Career Path to recover allegedly fraudul ent

transfers from SFC. This matter is pending as Stanziale v.

Career Path Training Corp., No. 04-56414 (Bankr. D. Del.). On

July 28, 2005, Career Path served a subpoena duces tecum on the

Mntz Goup, issued fromthis district court, requiring it to
produce docunents in the adversary action.

The subpoena sought ten categories of docunents, al
pertaining to the Mntz Goup’s investigation into SFC and the
trucki ng schools, including Career Path. The ten categories
sought documents concerning, referring or relating to, in whole
or in part:

1) any investigations into the Career Path;

2) any comuni cations to or fromthe Mntz G oup
regar di ng Career Path;

3)-4) Career Path, including docunents obtained fromthird
parties;

5) the Mntz Goup’s investigative file;

6) any investigation perforned by the Mntz G oup regarding

SFC,

7) SFC s business dealings with any person that provided

truck driving training or education;



8) communi cati ons between the Mntz G oup and the Trustee
regardi ng SFC

9) communi cati ons between the Mntz G oup and Royal
regardi ng SFC, and

10) any fees charged or paynents received for work or

services referred to in the foregoing.

E. The Current M scell aneous Acti on

On April 12, 2006, Career Path filed this notion,
seeking to conpel responses to the subpoena. The M ntz G oup,
j oi ned by Sonnenschei n and Royal opposed the notion to conpel and
cross-nmoved for a protective order on the ground that the
mat eri al sought was investigative material prepared at the
direction of Sonnenschein in anticipation of litigation and was
therefore protected as attorney work product.

Career Path countered by arguing that attorney-work
product may be asserted only by parties and that neither the
M ntz G oup, nor Royal, nor Sonnenschein is a party to the
under |l yi ng adversary action. Career Path also argued that, even
if the material could be protected as attorney work product, the
respondents had wai ved that privilege by subnmtting an

i nadequately detailed privilege log. The Mntz Goup, Royal and

10

July 28, 2005 Subpoena to Janes Mntz G oup Inc.
(hereinafter “Subpoena”), attached as Exhibit A to Career Path’'s
Mot i on.



Sonnenschei n responded by denying that work product protection
was |imted to parties and arguing that, even if it were, they
shoul d be considered parties. In the alternative, if work
product protection did not apply, they argued that the nateri al
request ed shoul d be protected from di scl osure under FRCP 26(c) as
oppressive and unduly burdensone to produce.

Because the parties’ briefing focused exclusively on
whet her work product protection was available to non-parties, the
Court ordered supplenental briefing on whether, if work-product
protection were available, it would apply to protect the
docunents at issue here fromdisclosure. The parties disagree as
to whether the Mntz G oup has submtted an adequate privil ege
| og and whether Career Path has made an adequate show ng of need
for the docunents to overconme work product protection, if it

exi sts.

F. The Docunents at | ssue

Career Path concedes that the docunents it requested
essentially conprise the Mntz Goup’s entire investigative file
for work perforned for Sonnenschein and Royal concerning SFC and
the truck driver training schools. The Mntz Goup has stated

that these files anount to 66 Redwel d® fol ders and several | oose

1 The Career Path School’s Qpposition to the Amended Cross-
Motion for a Protective Order (Docket No. 10) (hereinafter
“Career Path’s Opposition”) at 2, { 5.
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folders and 622 electronic files. The paper file alone is

all eged to constitute eighteen linear feet of stacked docunents.
The M ntz Goup has provided a 10 page index listing in summary
fashion the contents of each folder, but has not provided an

i ndex of the electronic docunents. '?

The M ntz G oup has represented that all of the work
reflected in the investigative file was performed at
Sonnenschein’s request and was communi cated solely to counsel.

An affidavit provided in support of their notion states that
“In]jearly every docunment in each of the folders is annotated with
the investigators’ handwitten comments, handwitten post-it
notes, or colored flags or highlighters” and that “[n]jany of the
handwitten coments suggest follow up actions for further

i nvestigation or supply details of conversations between the

i nvestigator and subject.”?®

In their briefing, the parties identify four categories

of docunments at issue:

1) Attorney notes and nenoranda;

2) Investigators’ menoranda and reports to Sonnenschei n,
including “action lists” for the investigators;

3) Interview notes and scripts prepared by investigators;

12 Decl aration of Johan Buys (hereinafter “Buys Decl.”) at

11 3-4, attached as Exhibit 3 to Respondent’s Opposition.
13 Id. at T 5; Index attached to Buys Decl. at 1.
9



4) Public records, including FOA results, FO A requests,
news articles, court docunents and deposition transcripts,
website reports and Lexi s/ Nexis and asset searches.!*

The Mntz Goup also refers to a category of
“m scel | aneous correspondence” which constitute 15% of the
electronic files at issue, but for which it has not prepared an
index or a privilege log. In the course of briefing this matter,
Career Path has stated it will no |longer seek to discover
materials prepared by an attorney for the respondents or asset
searches perfornmed on individuals or entities other than Career

Path, itself.?®®

1. LEGAL ANALYSI S

Resolving this matter requires analysis of at |east
two distinct issues: 1) whether non-parties in the position of
the Mntz Goup, Royal, and Sonnenschein may assert the attorney
wor k product privilege; and 2) if so, whether the material sought
to be protected is, in fact, work product and whet her Career
Group has nmade a sufficient show ng to overcone the privil ege.

A. Are the Mntz Group, Royal, and Sonnenschein Entitled
to Assert the Attorney Work Product Privilege?

14 Categories 1, 2, and 4 are given in Career Path School s’

Suppl emental Brief regarding Wrk Product |ssues (hereinafter
“Career Path’s Supp. Br.”) (Docket No. 16) at 6. Categories 2,
3, and 4 are given in Buys Decl. at { 6

15

Career Path’s Supp. Br. at 3.
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The work product privilege protects “the
confidentiality of papers prepared by or on behalf of attorneys

in anticipation of litigation.” Westinghouse Elec. Corp. V.

Republic of the Philippines, 951 F.2d 1414, 1428 (3d Cr. 1991),

citing Hckman v. Taylor, 329 U S. 495, 510-11 (1947). Its

purpose is to allow | awyers to prepare for litigation “free from
unnecessary intrusion by opposing parties and their counsel.”

H ckman at 511. The work product privilege is not absolute, and
wor k product can be produced upon a show ng that the party
seeki ng di scovery has a substantial need for the materials and
that the party is unable w thout undue hardship to obtain the
substanti al equivalent of the materials by other neans. 1n re

Cendant Corp. Sec. Litig., 343 F.3d 658, 663 (3d Cr. 2003).

1. The History of the Work Product Privil ege

Det er mi ni ng whet her the work product privilege is
avai lable to the third-party respondents in this case requires an
exam nation of its developnent. The history of the work product
privilege begins with the U S. Suprene Court’s 1947 decision in

H ckman v. Tayl or. Prior to that decision, federal courts had

taken a variety of approaches to protecting information prepared
or gathered by an adversary or his representatives in preparation
for litigation, some refusing to allow di scovery of such

i nformati on on grounds of rel evance, hearsay or privilege, others

all owi ng such information to be produced. Wight, MIler & Kane,

11



8 Federal Practice & Procedure 8§ 2021 at 313-15 (3d ed. 1994).

In H ckman, the Suprene Court resolved the issue by recognizing a
qualified protection fromdiscovery for attorney work product.

At issue in H ckman were wtness statenents taken by
an attorney for a ferry conpany sued under the Jones Act for the
death of a sailor. The plaintiff had served interrogatories
aski ng whet her witness statenents had been taken and requesting
that they be produced. The district court, finding the
statenents unprotected by attorney-client privilege, had ordered
their production and held the defendant and the attorney in
contenpt for refusing to conply. The circuit court reversed,
finding the material to be the “work product of the |awer” and
therefore privileged fromdiscovery. 1d. at 499-500.

On appeal, the Suprene Court began by anal yzi ng which
di scovery rule was inplicated by the plaintiff’s request. The
Court noted that the plaintiff had believed he was proceedi ng
under Federal Rule of Cvil Procedure 33, which governs
interrogatories, but that the district court based its contenpt
order on both Rule 33 and Rule 34, which governs production of
docunents, and that the circuit court had grounded its anal ysis
in Rule 26, which allows depositions to be taken by testinony or
witten interrogatories. The Court concluded that none of these
t hree approaches was the proper procedural vehicle for conpelling

the production of the witness statenents taken by the defendants’

12



attorney. The Court held that neither Rule 33 nor Rule 34 was
appl i cabl e because they all owed di scovery only agai nst adverse
parties, not against a party’s attorney or agent. The proper
procedure, the Court held, would have been for the plaintiff to
take the attorney’s deposition under Rule 26 and attenpt to force
himto produce the witness statenents through a subpoena duces
tecumin accordance with Rule 45. |1d. at 501-505.

The Court declined, however, to decide the case on
this procedural irregularity and proceeded to recognize a
qualified work product privilege. The Court concl uded that
“neither Rule 26 nor any other rule dealing wth discovery
cont enpl at es producti on under such circunstances,” because the
request ed di scovery was “sinply an attenpt, w thout purported
necessity or justification, to secure witten statenents, private
menor anda and personal recollections prepared or fornmed by an
adverse party’'s counsel in the course of his legal duties.” 1d.
at 510. Absent a showi ng that production of attorney work
product was “essential to the preparation of one’'s case,”
di scovery should not be permtted. 1d. Mreover, where work
product disclosed an attorney’s nental inpressions and thinking,
the Court doubted that any showi ng of necessity could ever be
made. |d. at 512-13.

According to the Hi ckman court, the purpose of the

wor k product privilege was to protect the ability of an attorney

13



to performhis necessary duties for his clients. In performng
his duties, “it is essential that a |lawer work with a certain
degree of privacy, free fromunnecessary intrusion by opposing
parties and their counsel.” Wre the work product of a | awyer
“open to opposing counsel on nere demand, nmuch of what is now put
down in witing would remain unwitten. An attorney’s thoughts,
heretofore inviolate, would not be his own.” 1d. at 510-11

The Hi ckman decision did not address whether the work
product privilege it announced was limted to parties. Although
the work product at issue was created by an attorney for a party,
t he | anguage of the opinion is anbiguous. The Court refers to
the purpose of the privilege as protecting attorneys from
unnecessary intrusion “by opposing parties and their counsel.”
Id. at 510. Yet, the Court also broadly speaks of work product
bei ng exenpt from di scovery under all of the applicable federa
rules: “neither Rule 26 nor any other rule dealing with discovery
contenpl ates production under such circunstances.” |1d. at 509.
Because the Court concluded that the work product at issue in
H ckman coul d only have been properly requested through a Rule 45
subpoena duces tecum the Court’s sweeping | anguage suggests it
contenpl ated the work product privilege applying to such
subpoenas, arguably including those directed to third parties.

After Hi ckman, federal courts disagreed over how to

interpret the work product privilege. Al though few courts in the

14



aftermath of the decision directly addressed whet her the
privilege applied to third parties, those that did reached

differing conclusions. Conpare Shepherd v. Castle, 20 F.R D

184, 187 (WD. M. 1957) (holding that H ckman did not apply to a
subpoena duces tecumissued under Rule 45 to a witness not a

party to the action) with Republic Gear Co. v. Borg-Warner Corp.

381 F.2d 551, 557-558 (2d Cir. 1967) (hol ding that
H ckman applied to protect nmaterials prepared by a third party in
anticipation of separate but related litigation with the party
t hat had subpoenaed then

In part to create a nore uniforminterpretation of the
privilege, protection for attorney work product was codified into
the Federal Rules of G vil Procedure in 1970 as Rule 26(b)(3).

See generally 8 Federal Practice & Procedure at 8 2023; United

Coal Conpanies v. Powell Constr. Co., 839 F.3d 958, 966 (3d G r

1988) (work product privilege governed by uniform federal
standard enbodied in Rule 26(b)(3)). Rule 26(b)(3) provides in
pertinent part:

Subj ect to the provisions of subdivision (b)(4) of this
rul e [governing expert discovery], a party may obtain

di scovery of docunents and tangi bl e things otherw se

di scover abl e under subdivision (b)(1) of this rule and
prepared in anticipation of litigation or for trial by or
for another party or by or for that other party's
representative (including the other party's attorney,
consul tant, surety, indemitor, insurer, or agent) only
upon a show ng that the party seeking discovery has
substantial need of the materials in the preparation of the
party's case and that the party is unable w thout undue
hardship to obtain the substantial equival ent of the

15



materials by other nmeans. In ordering discovery of such
mat eri al s when the required showi ng has been nmade, the
court shall protect against disclosure of the nental
I npressi ons, concl usions, opinions, or |legal theories of an
attorney or other representative of a party concerning the
litigation.
By its ternms, the work product privilege enbodied in
Rul e 26(b(3) does not apply to third parties, protecting only
docunents “prepared in anticipation of litigation or for trial by
or for another party.” Neither the anmended Rule itself nor the
Advi sory Committee Notes for the 1970 revisions explain why the
Rul e’s work product protection was limted only to parties.?!®
The enactnent of Rule 23(b)(3) has been described by
the United States Court of Appeals for the Third Crcuit as only

“partially codifi[ng]” the H ckman work product privil ege.

Sporck v. Peil, 759 F.2d 312, 316 (3d Cir. 1985); see also Inre

16 The limtation may be an artifact of the Rule’ s devel oprment.

The Notes explain that the revisions to Rule 26 attenpted to

har noni ze the work product doctrine of H ckman v. Taylor with the
t hen-exi sting requirenent under Rule 34 that discovery could be
had from another party only for “good cause.” The revisions
acconplished this by doing away with the “good cause”

requi renent, but adding a requirenent based on Hi ckman that

di scovery of trial preparation materials my be had only on a
speci al showi ng of need. Because the “good cause” requirenent
that Rule 26(b)(3) was intended to supercede was limted to
parties, it my be that the Rule 23(b)(3) was also so limted.
Alternatively, the drafters may have decided to |imt the scope
of the Rule to parties to best further the work product
privilege s purpose of protecting the attorney’s adversary role
in a system of open discovery, which the Notes describe as the
“the view that each side’'s informal evaluation of its case should
be protected, that each side should be encouraged to prepare

i ndependently, and that one side should not automatically have

t he benefit of the detailed preparatory work of the other side.”
Advi sory Commttee Notes to the 1970 Anendnent to Rul e 26.
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G and Jury Subpoenas Dated March 19, 2002 and August 2, 2002, 318

F.3d 379, 383 (2d Cir. 2003) (work product doctrine “codified in
part” in Rule 26(b)(3)). In at |east one respect, federal courts
have uniformy extended the work product privil ege beyond the
terms of Rule 26(b)(3). Although Rule 26(b)(3) is expressly
limted to “docunents and other tangible things,” federal courts
have not hesitated to extend the privilege to oral statenents
that enbody an attorney’s nental inpressions or work product. [In

re Cendant Corp. Sec. Litig., 343 F.3d 658, 662 (3d Gr. 2003)

(“I't is clear fromH ckman that work product protection extends

to both tangible and intangi ble work product.”); United States v.

One Tract of Real Property, 95 F.3d 422, 428 n.10 (6th Cr. 1996)

(“When applying the work product privilege to . . . nontangible
information, the principles enunciated in H cknan apply, as
opposed to Rule 26(b)(3) of the Federal Rules of Cvil Procedure,
whi ch applies only to ‘docunents and tangible things.””);

Al exander v. F.B.1., 192 F.R D. 12, 17 (D.D.C. 2000) (sane);

8 Federal Practice & Procedure § 2024 at 337.

After the 1970 anmendnents, the provisions of the
Federal Rules of Cvil Procedure affecting work product remained
unchanged until 1991. In that year, Rule 45 was anended to
streanl i ne subpoena practice and “clarify and enlarge” the
protections avail able to persons subpoenaed. Advisory Committee

Notes to the 1991 Anmendnent to Rule 45. One of the many changes
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to the Rule was the addition of subparagraph 45(c), which for the
first tinme specified the protections avail able to persons subject
to subpoenas. Prior to the amendnent, Rule 45 had i ncorporated
the protections of Rule 26, stating that subpoenas to produce
docunents were subject to the provisions of Rule 26(c). Fed. R
Cv. P. 45(d)(1) (1990). In the 1991 revisions, this express
reference to Rule 26 was deleted and the protections available to
t hose receiving a subpoena were spelled out in subdivision 45(c).
That subdi vi sion expressly provides that “[o]n tinmely notion, the
court by which a subpoena was issued shall quash or nodify the
subpoena if it . . . (iii) requires disclosure of privileged or
ot her protected matter and no exception or waiver applies.” Rule
45(¢c)(3)(A). The Advisory Conmttee Notes explain that
subdi vi sion 45(c) was “not intended to dimnish rights conferred
by Rul es 26-37 or any other authority” and that subparagraph
45(c) (3) was intended to “track[ ] the provisions of Rule 26(c).”

2. Is Royal a “Party” for Purposes of Asserting the
Work Product Privilege under Rule 26(b)(3)?

Bef ore begi nning to anal yze whether third parties may
assert the work product privilege, the Court nust first dispense
with the respondents’ initial argunment that Royal should be
considered a party to the underlying adversary action and
therefore entitled to assert work product protection under Rule

26(b)(3). Royal argues it should be considered a party to the

18



adversary action for two reasons: because, as a creditor, it is
a party to SFC s bankruptcy and because its settlenment agreenent
wi th the bankruptcy trustee gives it an interest in the
litigation. Neither of these argunents is persuasive.

Royal's status as a creditor in SFC s bankruptcy does
not make it a party to the underlying adversary action here. The
adversary proceedi ng was brought by the bankruptcy trustee
agai nst Career Path. No creditor, including Royal, is a party to
that action. Under Federal Rule of Bankruptcy Procedure 7024,
Royal coul d have sought to intervene in the adversary action
pursuant to the ternms of Federal Rule of G vil Procedure 24 and
beconme a party to the action, but it did not do so. Merely being
a creditor in the rel ated bankruptcy proceedi ng does not give
Royal any of the rights or obligations of a party to the
adversary action. Just as Royal had no obligation as a creditor
to answer the conplaint or serve initial disclosures, it has no
right as a creditor to assert work product privilege under Rule
26(b) (3).

Royal s settl enent agreenent does not alter Royal’s
status as a non-party for purposes of Rule 26(b)(3). The
settl ement agreenent gives Royal an interest in the litigation
and certain rights with respect to the trustee, including the
right to be consulted concerning settlenent of adversary clains

and under certain conditions the right to take over clains and
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prosecute them on behalf of the estate. It does not, however,
purport to make Royal a party to adversary actions brought by the
trustee. Although the settlenent agreenent m ght provide the
basis for Royal to nove to intervene in the adversary action, in
t he absence of such a notion being made and granted, the
agreenent does not make Royal a party.

Royal al so cannot be considered a “party’s
representative” entitled to assert work product protection under
Rule 26(b)(3). Rule 26(b)(3) protects only work product prepared
by a party’s representative in its representative capacity.

Ransey v. NYP Holdings, Inc., No. 00-cv-3478, 2002 W. 1402055 at

*8 (S.D.N. Y. June 27, 2002), citing the Advisory Commttee Notes
to Rule 26(b)(3) (Subdivision (b)(3) protects materials prepared

in anticipation of litigation “by or for a party or any

representative acting on his behalf”) (enphasis added). Even if
Royal could be considered in sone way the trustee’'s
representative by virtue of their settlenent agreenent, the
investigative file at issue here was prepared over a year before
the settl enent agreenent was reached. The file was therefore not
prepared on the trustee’ s behalf and Royal cannot be consi dered
the trustee’ s representative for purposes of invoking Rule

26(Db) (3).
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3. As Non-Parties, Can the Respondents Nonet hel ess
Assert the Work Product Privilege?

Havi ng determ ned that Royal is a third party to the
under |l yi ng adversary action, the Court now turns to the central
i ssue presented by the respondents’ notion to quash: Can the
wor k product privilege be asserted by those who are not parties

to the underlying action for which the information is sought?

a. Prior Decisions Addressing the |ssue

The U. S. Court of Appeals for the Third Crcuit has
never addressed this issue. Those courts that have considered it
have, wth very few exceptions, concluded that the | anguage of
Rul e 23(b)(3) protecting only parties’ work product precludes

non-parties fromasserting the privilege. See, e.qg., Inre

Subpoena served on the Cal. Pub. Util. Commn, 892 F.2d 778, 780-

81 (9th Cr. 1989); In re Polypropylene Carpet Antitrust Litig.,

181 F.R. D. 680, 691 (N.D. Ga. 1998).Y"
Al t hough none states so directly, these cases

inplicitly view Rule 23(b)(3) as the sole source of authority for

17

See al so Ransey, 2002 W. 1402055 at *6 (collecting cases);
c.f. Hunter v. Heffernan, No. 2:94cv5340, 1996 W. 363842 (E. D

Pa. June 28, 1996) (stating, in dicta, that “[d] ocunents prepared
by nonparties to the present litigation are unprotected” by the
wor k product privilege); 8 Federal Practice and Procedure § 2024
at 206-07) (“Docunents prepared for one who is not a party to the
present suit are wholly unprotected by Rule 26(b)(3) even though
the person nay be a party to a closely related |awsuit in which
he will be disadvantaged if he nust disclose in the present
suit.”)
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protecting work product fromdiscovery. Because “the |anguage of
the rule makes clear that only parties and their representatives
may i nvoke its protection,” courts are “not free to suspend the

requirenent.” Cal. Pub. Uil. Commin at 781. Even in cases

where leaving third party work product unprotected would cause
hardship or inequity or frustrate the policy behind the
privilege, courts have been largely unwilling to extend the

doctrine beyond the terns of Rule 26(b)(3). See, e.q., Loustalet

v. Refco, Inc., 154 F.R D. 243, 246-47 (C.D. Cal. 1993). 1In

Loustalet, even though a third-party had antici pated being
involved in the litigation at issue and was a party in “closely
related lawsuits,” it was not permtted to assert the work
product privilege because it was not a party or a party’s
representative as required by Rule 26(b)(6). 1d. at 247.

A handful of decisions, however, have allowed third
parties to assert work product privilege despite the [imting

| anguage of Rule 23(b)(3). See Abdell v. Cty of New York, No.

05 Civ. 8453, 2006 W. 2664313 (S.D.N. Y. Sept. 14, 2006); Basinger

V. GQacier Carriers, Inc., 107 F.R D. 771, 772-73 (MD. Pa.

1985) . 18

18 There are al so a handful of reported cases that assune,

wi t hout di scussion or analysis, that third parties can assert the
wor k product privilege. See, e.qg., National Union Fire Ins. Co.
of Pittsburgh v. Murray Sheet Metal Co., Inc., 967 F.2d 980 (4th
Cr. 1992) (quashing a third party subpoena on work product
grounds); In re Sealed Case, 856 F.2d 268, 273 (D.C. Cir. 1988)
(sanme). Because these cases never address the limting | anguage
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Al t hough both reach the sane concl usi on, Abdell and
Basi nger provide different rationales for extending the privilege
to non-parties. |In Abdell, the court held that although Rule
26(b)(3) was limted to parties, “the work product doctrine as
articulated in [H ckman] is broader than Rule 26(b)(3)” and could
provi de i ndependent authority for protecting third party work
product. 1d. at *3. In Basinger, the district court relied on
the general authority of Rule 26(c) permtting protective orders
“for good cause shown” to extend Rule 26(b)(3) to non-parties who
were potential defendants in the underlying litigation. [d. at
772.

Abdel | concerned plaintiffs suing for wongful arrest
who sought to subpoena a processing formfromthe district
attorney’s office, which was not a party to the suit.

Considering the district attorney’s notion to quash, the court
hel d that work product protection for a third party m ght be
aut hori zed under H ckman. To determne if Hi ckman applied, the
court anal yzed whether protecting the requested material would
further the three purposes for the work product privilege
articulated in H ckman: preventing discovery fromchilling an
attorney’s ability to prepare his |legal theories and strategies;

preventing an opponent fromfree-loading off his adversaries’

in Rule 26(b)(3) or provide any explanation for the basis of a
third party’ s assertion of the privilege, they are not helpful to
the Court’s anal ysis here.
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preparation, and preventing disruption of ongoing litigation.
Finding that the format issue was drafted wth the understandi ng
that it was ordinarily discoverable in a crimnal case and that
there were no pending crimnal proceedings, the court held that
none of the three purposes of H ckman was inplicated by the
production of the docunent and that the formwas therefore not
protected fromdiscovery. 1d. at *3-4.

I n Basi nger, the district court considered a subpoena
issued by a plaintiff in a personal injury auto accident case,
seeking the investigative file of the insurer of the tavern where
t he def endant had been drinking before the accident. Because the
tavern was not a party, Rule 26(b)(3) did not apply.

Nonet hel ess, finding that the insurer had prepared the file in
anticipation of possible litigation with the plaintiff and that
the tavern could still be sued, the court held that work product
protection identical to that in Rule 26(b)(3) could be authorized
by the broad protective order provision of Rule 26(c). Rule
26(c) authorizes protective orders when required by justice to
prevent oppression or undue burden, and the court held that it
woul d be “unduly ‘burdensone’ and therefore, unjust, to require a
non-party to deliver [work product] to a party who may
subsequently join the non-party in the litigation.” 1d. at 772;

see also In re Polypropylene, 181 F.R D. at 692 (issuing a

protective order under Rule 26(c) to protect third party
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docunents that “would constitute attorney work product as defined
by Rule 26(b)(3) if [the third party] was a party to this
l[itigation”).

b. Asserting the Work Product Privilege in this
Case

After considering the varying approaches taken by the
other courts to have addressed the issue, as well as the history
of the work product doctrine and the text of the applicable
rules, the Court concludes that the respondents nmay assert the
wor k product privilege here.

As third parties, the respondents cannot invoke work
product protection under Rule 26(b)(3). That rule is limted by
its terns to work product prepared by a party or its
representative, and as discussed above, neither Royal nor
Sonnenschein nor the Mntz Goup is a party to the underlying
adversary action here or is a party’ s representative.

Rul e 26(b)(3), however, is not the only neans for
asserting work product protection in federal courts. The rule is
only a partial codification of the work product privilege,

Sporck, 759 F.2d at 316, and therefore |eaves roomfor the
privilege to be asserted outside its terns in appropriate cases.
Courts have extended the work product privilege beyond the strict
terms of Rule 26(b)(3) to protect intangible work product outside

the “docunents and tangi ble things” protected by the rule. See
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Real Property, 95 F.3d at 428 n.10. Simlarly, the Court

believes the privilege may be extended beyond the strict terns of
the rule to protect non-parties’ work product when doing so

accords with the purposes of the privilege set out in H ckman v.

Tayl or.

The court disagrees with those courts that have
assuned that Rule 26(b(3) forbids district courts from extendi ng
wor k product protection to third parties. Although Rule 26(b)(3)
was intended to set out a uniformwork product provision for the
federal courts, nothing in the text of the rule or its history,
or in the relevant advisory commttee notes, suggests that it was
intended to foreclose the application of the attorney work
product privilege outside its terns in appropriate cases.

The source of the Court’s authority to extend the work
product privil ege beyond the terns of Rule 26(b(3) is three-fold.
First, Rule 45 expressly provides that the court fromwhich a
subpoena has issued shall quash or nodify the subpoena if it
“requires disclosure of privileged or other protected matter and
no exception or waiver applies.” Rule 45(c)(3)(A)(iii). Rule 45
does not define what privileges and protections are to be
enforced under its ternms, but the | anguage is broad enough to
i ncl ude protection agai nst discovery of third-party work product
in appropriate cases. Nothing in Rule 45 s history or text

indicates that it was intended to incorporate Rule 26(b)(3)’s
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restriction of work product to parties. The Advisory Conmmttee
Notes to the 1991 revisions to the rule indicate that the
authority to issue protective orders under Rule 45 was intended
to track the general protective order provisions of Rule 26(c),
but do not nention the work product provisions of Rule 26(b).
Second, Rule 26(c) authorizes a court to issue a
protective order “for good cause shown” to protect “a party or
person from annoyance, enbarrassnment, oppression or undue burden

or expense.” As found by the Basinger and Pol ypropyl ene courts,

this |l anguage is sufficiently sweeping to authorize a protective
order preventing the undue burden of disclosing third-party work
product in appropriate cases. Indeed, even many of those

deci sions which refuse to protect third party work product under
Rul e 26(b)(3) recognize that a protective order could issue under

Rul e 26(c) to prevent disclosure of the material. See Cal. Pub.

Uil. Coormin at 781 n.2; Ransey, 2002 WL 1402055 at *7; 8 Federal

Practice & Procedure 8§ 2024 at 356 (“To the extent that Rule

23(b)(3), literally read, seens to give insufficient protection
to material prepared in connection with sone other litigation,
the court can vindicate the purposes of the work-product rule by
the i ssuance of a protective order under Rule 26(c).”")

Third, H ckman itself provides authority to protect
wor k product outside the ternms of Rule 23(b)(6), whether as to

i ntangi bl e work product or work product produced by third
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parties. Abdell, 2006 W. 2664313 at *3; see also 8 Federa

Practice & Procedure 8§ 2024 at 355 n. 17 (noting that the position

that Hi ckman aut horizes protection of third party work product
“has much to commend itself given the other areas of inconplete
codification in Rule 26(b)(3)").

Havi ng determ ned that the Federal Rules and
H ckman aut horize the Court to protect third party work product
in appropriate cases, the Court nust determ ne whether the
respondents present an appropriate case.

Here, Career Path’'s subpoena seeks an investigative
file prepared by Royal’s attorneys in anticipation of litigation
agai nst SFC and the trucking schools with which it did business,
i ncluding Career Path. 1In essence, the subpoena seeks to conpel
di scovery of an adversary’s work product prepared in anticipation
of litigation against the very party issuing the subpoena.

Al though the exact litigation that Royal anticipated did not
occur (because Royal did not sue Career Path directly), the
subsequent adversary action by the trustee was brought with
Royal s direct involvenent. Through its settlenent agreenent
with the trustee, Royal provided funds for the trustee to pursue
adversary actions, like this one, against the trucking firns that
did business with SFC. Any noney col |l ected through these
adversary actions would be paid to the estate for the benefit of

its creditors, the largest of whomis Royal. 1In addition to a

28



financial interest in these suits, Royal also received a neasure
of control over the litigation, including the right to be
consulted on strategy and to share privil eged docunents and the
right, in certain circunstances, to pursue clains on the estate’s
behal f.

Under these circunstances, disclosure of Royal’s work
product inplicates all the purposes for the privilege articul ated
in H ckman: preventing discovery fromchilling attorneys’
ability to fornulate their |egal theories and prepare their
cases, preventing opponents fromfree-loading off their
adversaries’ preparation, and preventing disruption of ongoing
l[itigation. H ckman, 329 U.S. at 511; Abdell at *3-4. Allow ng
a defendant in an adversary action brought by the trustee to
di scover creditors’ attorney work product would inpair those
attorneys’ ability to investigate their clients’ potential clains
and to develop legal strategies. Allow ng such discovery would
al so enable a defendant to utilize the creditors’ investigation
as his own and thereby free-ride on “wts borrowed fromthe
adversary.” H ckman at 517 (Jackson, J., concurring). Finally,
permtting work product discovery could potentially disrupt
ongoing litigation by sidetracking adversary actions into
col l ateral proceedi ngs seeking work product fromcreditors. 1In
addition, in this case, there is the possibility, albeit renote,

t hat Royal m ght becone a party to the adversary action under the
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terms of its settlenent agreenment with the trustee. Under the
agreenent, if the trustee favors settling with Career Path but
Royal objects, then Royal has the right to prosecute the claimon
behal f of the estate.

B. Are the Subpoenaed Docunments Work Product and, if so,

Has Career Path Made a Sufficient Showi ng to Overcone
the Whirk Product Privil ege?

Havi ng determ ned that the respondents nay assert the
wor k product privilege, the Court can now turn to determ ning
whet her Royal has established that the requested material is in
fact work product and, if it has, whether Career Path has nmade a
sufficient showing of need to permt its production.

The work product privilege protects naterial “prepared
by or on behalf of attorneys in anticipation of litigation.”

Westi nghouse, 951 F.2d at 1428. It extends to material prepared

in anticipation of litigation by an attorney’s “investigators and

other agents.” United States v. Nobles, 422 U S. 225, 238

(1975). Even if material was prepared in anticipation of another
l[itigation, it will still be protected as work product if the
anticipated litigation was related to the proceedings in which

the material is to be produced. 1n re Gand Jury Proceedings,

604 F.3d 798, 803 (3d Cir. 1979) (uphol ding work product
protection to material prepared in anticipation of rel ated
l[itigation). Here, the Mntz Goup’s investigative file was

prepared on behal f of Royal’s attorneys in anticipation of
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litigation arising from SFC s bankruptcy, including anticipated
[itigation against trucking schools |ike Career Path. The
investigative file is therefore covered by the work product
privil ege.

Even if material is protected attorney work product,
it can still be produced if the party seeking discovery shows
that it has a substantial need for the materials and that it
cannot w t hout undue hardship obtain the substantial equival ent

of the materials by other neans. |In re Cendant Corp., 343 F.3d

at 663. There are two |evels of protection for attorney work
product: “ordinary” work product prepared in anticipation of
l[itigation by an attorney or the attorney’s agent is discoverable
only upon a show ng of need and hardship; “core” or “opinion”
wor k product that enconpasses “nental inpressions, conclusions,
opinion or legal theories of an attorney or other representative
of a party concerning the litigation is generally afforded near
absol ute protection fromdiscovery.” 1d. (internal quotation and
citation omtted).

The parties’ briefing has identified four categories
of materials in the requested investigative file. The Court wll

consi der these categories separately.

1. Attorney Notes and Menor anda

Attorney notes and nenoranda are at the center of the

“core” work product category generally afforded near absol ute
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protection. Career Path has withdrawn its request to conpel

production of these docunents and they need not be produced.

2. | nvesti gators’ Menoranda and Reports to Attorneys

This category consists of “nenoranda prepared by the
investigators as reports to Sonnenschein concerning interviews
with truck driving school personnel and former students, and SFC
rel ated personnel.” Melnick Decl. at § 7; Buys Decl. at { 6.

Li ke the other documents in the investigation file, these
menor anda and reports are alleged to be “annotated with the

i nvestigators’ handwitten conments, handwitten post-it notes,
or colored flags or highlighters” and that “[n]any of the
handwitten comrents suggest follow up actions for further

i nvestigation or supply details of conversations between the

i nvestigator and subject.” Buys Decl. at { 5.

To the extent that annotations on the docunents
reflect the nental inpressions and opinions of the investigating
agents or the supervising attorneys, they are “core” work product
| argely i nmune from di scovery, absent a showi ng of extraordinary
need. Even to the extent the docunents do not contain such
annotations or those annotations can be redacted, “[m enoranda
summari zing oral interviews” may still “indirectly reveal the
attorney’s nmental processes, his opinion work product.” 1nre

Grand Jury lInvestigation, 599 F.2d 1224, 1231 (3d Gr. 1979).
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Al t hough the Court believes these nenoranda may be
entitled to heightened protection as “core” work product, it is
unnecessary to decide the issue because Career Path has failed to
make the show ng of substantial need and undue hardship required
for even ordinary work product.

There are three categories of w tness nenoranda at
i ssue: those relating to Career Path and its fornmer students and
enpl oyees, those relating to SFC and its enpl oyees, and those
relating to other trucking schools and their former students and
enpl oyees.

a. Menoranda re Career Path and its enpl oyees
and students

Wth respect to docunents relating to interviews with
Career Path’s students and former or current enpl oyees, Career
Pat h asserts these docunents “go to the heart of the trustee’s
case” against it and “would assist [Career Path] in identifying
w tnesses and information and information relating to the
al l egations made by the Trustee.” Career Path’s Supp. Br. at 8.
Career Path asserts that it has substantial need for these
menor anda because they were taken closer in tine to the events
t hey concern than any statenents that could now be obtained from
these witnesses and that the statements are therefore
presunptively nore accurate. Career Path also states the

“Itinerant nature” of trucking school students nmakes it difficult
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to track down these wtnesses. Career Path has submtted an
affidavit attesting to its unsuccessful efforts to track down
three of its former students identified by the trustee as having
relevant information. Career Path’s Supp. Br. at 9-10.

Al t hough the Court agrees with Career Path that these
menor anda woul d be relevant to the adversary action, the Court
does not believe Career Path has shown it could not obtain
substantially equivalent information w thout undue hardship.
These witnesses were Career Path’s own former enpl oyees and
students. Royal had no privil eged access or extra information
about them and Career Path could have chosen to interview them
at any tinme. That Career Path delayed in doing so does not
establish the substantial hardship necessary to obtain attorney
wor k product. Career Path can obtain this information in the
sane way as did Royal’s investigators. The fact that the
menor anda nenorialize interviews taken closer to the events in
guestion does not show that Career Path cannot obtain equival ent
information. This case does not involve interviews with
perci pient witnesses to an accident or a sudden crine where a
cont enpor aneous statenent m ght be nore reliable.

Finally, Career Path’s attestation that it tried and
failed to locate three forner students identified by the trustee
as having relevant information does not show substanti al

hardship. Although Career Path states in its brief that its
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attenpt to |l ocate these students was “tinely,” its affidavit
gives no indication as to when this investigation was made. In
the face of the likelihood that these w tness nmenoranda contain
ment al i npressions and concl usions of attorneys or their
representatives, this showing is insufficient to prove the undue

har dshi p necessary for production of attorney work product.

b. Menoranda re SFC and its enpl oyees

Wth respect to docunents relating to interviews with
SFC-rel ated wi tnesses, Career Path clains this information is
necessary to show whether SFC acted with intent to hinder
creditors. Career Path argues it cannot obtain this information
el sewhere because, due to the current and potential crimnal
charges from SFC s col |l apse, “it is |likely that key SFC personne
woul d not give testinony or statenents” to Career Path. Career
Pat h believes SFC s principal, Andrew Yao, who has been i ndi cted,
and other SFC officials will refuse to be interviewed and w ||
assert their Fifth Arendnent rights if deposed. Career Path’s
Supp. Br. at 8, 10.

Career Path’s argunent that it will not be able to
obtain information from SFC personnel due to the pending crim nal
charges is too specul ative to establish undue hardship. Career
Pat h has provided no evidence that it ever sought out or
interviewed any SFC enpl oyee or that any enpl oyee refused to

speak to Career Path out of fear of the pending crimnal
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i nvestigation. Absent any show ng that Career Path has actually
encountered the difficulties it assunes, Career Path has not
sustained its burden to obtain Royal’s work product.

C. Menoranda re enpl oyees and students of other
trucki ng school s

Wth respect to docunents relating to interviews
concerning other trucking schools, Career Path clains it needs
the information to support a “key part” of its defense, that
Career Path did not engage in the practices that other schools
are alleged to have done. It alleges that |ocating enpl oyees and
students of these schools “four years or nore after the schools
closed” is “next to inpossible.” Career Path’s Supp. Br. at 9-
10.

As to these docunents, Career Path has shown neither a
substanti al need nor an undue hardship. Career Path’'s stated
reason for these docunents, to show that other schools engaged in
activities that it did not, is not conpelling. Whether or not
ot her trucking schools engaged in inproper activities with SFCis
of little if any relevance to whether Career Path engaged in
those activities. Career Path's alleged hardship is also
i nadequate. Career Path offers no reason why it is only seeking
t hese docunents now “four or nore years” after SFC s bankruptcy.

3. Interview Notes and Scripts Prepared by
| nvesti gators
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This category of docunents is described in an
affidavit attached to one of the respondents’ briefs. Melnick
Decl. at § 7. No description of the category is given other than
that it contains “interview notes and scripts prepared by the
investigators.” Career Path’s briefing does not respond to this
category separately, but its argunents with respect to nenoranda
concerning wtness statenents apply equally here.

Scripts of questions to be used in interview ng
W t nesses are core attorney work product, reflecting | egal
strategy and deci si on-nmaki ng concerning the inportant areas of
inquiry with particular types of witnesses. As they concern only
the questions to be posed to witnesses and not the answers, they
have little or no relevance to any issues in the adversary action
and need not be produced.

Notes of witness statenents may al so be core attorney
wor k product, containing the investigators’ nental inpressions of
a wtness. Unlike nenoranda summarizing a witness interview,
however, notes of an interview are nore likely to contain the
note-taker’'s record of a witness’s words and deneanor and | ess
likely to contain detailed analysis or comentary. For the
reasons given above in discussing the w tness nenoranda, the
Court believes Career Path has failed to neet its burden to all ow

production of the notes of witness interviews.

4. Publi c Records
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This category of docunents consists of public records,
including FOA results, FO A requests, news articles, court
docunents and deposition transcripts, website reports and
Lexi s/ Nexi s searches about Career Path, SFC, or other trucking
schools. It also includes asset searches concerning Career Path
(Career Path having dropped its request for information about
asset searches of other entities).

Career Path suggests that because this information is
in the public domain, it is not entitled to work product
protection. This is incorrect. Public docunents collected by or
on behalf of an attorney in anticipation of litigation constitute
wor k product because the choice of selecting which subjects to
research and whi ch docunents to collect represents the attorney’s
or the agent’s nental inpressions and |egal opinions about the
inportant issues in the actual or anticipated litigation. See
Sporck, 759 F.2d at 315-16 (holding that the sel ection and
conpi l ation of publically-available and/ or previously-produced
docunents by counsel in preparation for pretrial discovery falls
wi thin the highly-protected category of opinion work product).

In addition, allow ng disclosure of such information w thout a
show ng of substantial need would risk allow ng opposi ng counsel

to free-ride off an adversary’s preparation. See Hi ckman, 329

U S at 517.
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Career Path coul d nonethel ess obtain this information
upon a showi ng of substantial need and undue hardship, but it has
failed to make the required show ng. Although Career Path clains
this information would be relevant to central issues in the
under | yi ng adversary action, including SFC s solvency and its
intent to defraud, it has failed to make any showing as to why it
cannot obtain this information itself. By definition, the
docunents in this category are public and therefore equally
avai lable to Career Path as to the respondents. There is no
hardshi p, and certainly no undue hardship, to requiring Career
Path to obtain these docunents thensel ves rather than through the

respondent’ s work product.

5. El ectroni c Docunents

In addition to paper docunments, the Mntz Goup’s
investigative file also contains electronic docunents. Although
t he respondents do not provide an index of these docunents, they
have provi ded a percentage breakdown of these docunents into
different categories. For the nost part these categories track
t hose for paper docunents and the same analysis will apply to
each category of docunents, whether in paper or electronic form
One category of electronic docunents, however, is new. a
category for “m scell aneous correspondence” consisting of 15% of
total, about which the respondents provide no further

i nformati on.
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In the absence of any information about this
m scel | aneous correspondence, the Court cannot make any findi ngs
as to whether it should be produced. G ven the extensive
briefing of this issue before the Court and the numerous
opportunities the respondents have had to provide this
information, the Court would be justified in finding the
respondents’ clainms of privilege waived as to this
correspondence. The Court, however, will exercise its discretion
and allow the respondents, if they choose, to file a suppl enental
subm ssion wth an index of this correspondence.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I n Re: : M SC. DOCKET NO. 06- MC- 69
STUDENT FI NANCE CORPORATI ON,

Debt or

CHARLES A. STANZI ALE, JR.,

CHAPTER 7 TRUSTEE OF : Case No. 02-11620- JBR
STUDENT FI NANCE CORPORATI ON, (Bankr. D. Del.)

Pl aintiff :

V.

CAREER PATH TRAI NI NG

CORPORATI QN, et al. E Adversary Proceeding
: No. 04-56414
Def endant s : (Bankr. D. Del)
ORDER

AND NOW this 29th day of Novenber, 2006, upon
consideration of the Mdtion to Overrule Qbjections to Subpoena
and Conpel Conpliance with Subpoena Filed by Career Path Training
Corporation (“Career Path”) (Docket # 1) and the Cross Mdtion for
Protective Order filed by Sonnenschein Nath & Rosenthal LLP
(“Sonnenschein”) (Docket # 5), and the oppositions thereto,

i ncl udi ng suppl enental briefing, IT IS HEREBY ORDERED t hat the
Career Path’s Mdtion to Overrule Qbjections to Subpoena and

Conpel Conpliance is DEN ED and Sonnenschein’s Cross Mtion for
Protective Order is GRANTED IN PART AND DENIED I N PART for the

reasons set forth in the acconpanyi ng nmenorandum



Career Path’s Motion to Overrule Qbjections to
Subpoena and Conpel Conpliance is DENIED and Sonnenschein’s Cross
Motion for Protective Order is GRANTED as to the foll ow ng
categories of docunments within the subpoenaed investigative file:

1) Attorney notes and nenoranda;

2) lnvestigators’ nenoranda and reports to Sonnenschein,
including “action lists” for the investigators

3) Interview notes and scripts prepared by investigators;

4) Public records, including FOA results, FO A requests,
news articles, court docunents and deposition transcripts,
website reports and Lexi s/ Nexis and asset searches.

5) Electronic docunents that fall within categories 1-4.

Career Path’s Motion to Overrule Qbjections to
Subpoena and Conpel Conpliance is DENIED and Sonnenschein’s Cross
Motion for Protective Order is also DENIED as to the foll ow ng
category of docunments within the subpoenaed investigative file:

6) Electronic docunents that fall within the respondent’s
category of “m scel |l aneous correspondence.”

If the respondents wish to continue to assert the
attorney work product privilege as to this m scell aneous
correspondence, the respondents shall submt an index of these
docunents show ng the author, recipient, copyee, subject and date

of each docunent within twenty (20) days of this Order. Career



Path may respond to this index within fifteen (15) days of its

pr oducti on.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. MLAUGHLI N, J.




