IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ZSAZSA M LLI NGTON ) CVIL ACTI ON
V.

TEMPLE UNI VERSI TY SCHOCL )
OF DENTI STRY ) NO. 04-3965

MEMORANDUM
Bartle, C. J. Oct ober 13, 2006
Pro se plaintiff ZsaZsa MIlington filed this action

agai nst defendant Tenpl e University School of Dentistry
("Tenpl e") under the Americans with Disabilities Act of 1990
("ADA"), 42 U.S.C. 8 12101 et seq., and the Rehabilitation Act of
1973 ("RHA"), 29 U S.C. 8 701 et seq. Before the court is
Tenpl e's notion for summary judgnent pursuant to Rule 56 of the
Federal Rules of Cvil Procedure.

Rul e 56(c) permts us to grant summary judgnment only
"if the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to sunmmary judgnent as a matter of

I aw. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986);

see also Celotex Corp. v. Catrett, 477 U S. 317 (1986). A

di spute is genuine if the evidence is such that a reasonable jury

could return a verdict for the non-noving party. See Anderson,

at 254. W review all evidence and nake all reasonabl e



i nferences fromthe evidence in the |ight nost favorable to the

non-novant. See Inre Flat dass Antitrust Litiqg., 385 F.3d 350,

357 (3d Gir. 2004). The non-noving party may not rest upon nere
al l egations or denials of the noving party's pleadi ngs but nust
set forth specific facts showing there is a genuine issue for

trial. Lujan v. Nat'l WIldlife Fed'n, 497 U S. 871, 888 (1990).

I .

The followi ng facts are either undisputed or viewed in
the light nost favorable to the plaintiff. Tenple is accredited
by the Anmerican Medical Association and is one of the ol dest
continually operating dental schools in the country. Each year
the school enrolls approximtely 125 students in its freshman
class. After conpleting four years of successful study, the
student receives the degree Doctor of Dental Medicine.

The plaintiff enrolled at Tenple in the fall senester
of 1997. During her first senmester, plaintiff m ssed fourteen
days of class. Not only did the plaintiff have a poor attendance
record but she also failed General and Oral Hi stol ogy and Dent al

Bi ochemi stry and Nutrition.® At the close of the 1997 fal

1. Tenple afforded plaintiff the opportunity to renedy her
subpar performance through its renediation programduring its
sumer session in 1999. In the renediation program a student
meets wth the professor one-on-one to identify the student's
difficulty in the course. Professor and student then create a
study plan to rectify the problem At the conclusion of that
course of study, the student is provided another opportunity to
take the exam he or she failed. |In doing so the student may
raise his or her grade to a "C' or "D."

In the fall 1997 senester the plaintiff failed General and
(continued. . .)
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senester her grade point average ("GPA') was a substandard 1. 78,
and she ranked 111 out of the 114 students in her class. Due to
her failure to maintain a 2.0 GPA, Tenple placed the plaintiff on
acadeni ¢ probation.

Al though the plaintiff entered the spring 1998 senester
on academ c probation, she did not inprove significantly. Wile
she continued to mss class, she was able to pass her courses,
earning a GPA of 2.06 for the senester. She was unable to
mai ntain this |evel of performance, however, in the fall 1998
senester. She mi ssed several classes and earned a |letter grade
of "C" in four courses and a "D' in another. The plaintiff
initially received an inconplete in one of her classes, but the
grade was | ater changed to a "B." Plaintiff again was placed on
acadeni ¢ probation.

Shortly after the start of the spring 1999 senester, on
January 18, the plaintiff clains that she injured herself when
she slipped and fell inside a building at Tenple. She asserts
that while descending a flight of stairs she fell and hurt her
neck.

On February 16, 1999, nearly one nonth after her
alleged injury, the plaintiff was scheduled to take a m dterm

exam nation in her Sophonoric Pediatric Dentistry class. The day

(...continued)

Oral Histology. After renediation in the sumrer of 1999 the
grade was changed to a "C." The plaintiff also renedi ated her
failure in Dental Biochemstry and Nutrition and earned a final
grade of "D." Wth these changes, her GPA for the fall 1997
senester was 2.13.
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of the exam she inforned the professor by tel ephone that she had
i njured her neck and would not be able to take the exam The
prof essor arranged with the plaintiff to have her take the exam
on February 19, but she did not appear as schedul ed. |Instead,
the plaintiff left the professor a voicenmail claimng that she
was too "ill"2?2 to take the exam and that she would contact the
prof essor to arrange another tine to do so after students
returned from Tenple's spring recess on March 1. The professor
did not hear fromthe plaintiff until March 11, nore than one
week after classes resuned, when she |eft another voicenai
nmessage i ndicating she would be available to sit for the examthe
following day. On March 12, the plaintiff changed her m nd and
asked the professor if she could skip the m dterm and have her
entire grade depend on the cunulative final exam The professor
rejected plaintiff's proposal. Instead, they decided that the
plaintiff would take the m dtermon March 22, provided she
produced a proper excuse froma physician. March 22 canme and
went without any word fromthe plaintiff. On March 26, the
prof essor informed her by letter that she failed the m dterm

It was not until My, 1999, after nearly two years at

Tenple, that the plaintiff submtted her first request for

2. Throughout her enrollnent at Tenple, the plaintiff often

m ssed exans and cl asses due to "illness" as recounted in greater
detail below. While we recount the facts in the |[ight nost
favorable to the plaintiff, plaintiff has not provided
docunentation to support her clains that she was "ill."
Consequently, we are left only with her assertions that she was
Tt
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accomodations to Tenple's Disability Resources and Services
Departnment ("DRS"'). The plaintiff requested several
accomodations including the followng: (1) extension of time to
conpl ete class assignnents; (2) the freedomto stand periodically
while in class and wal k short distances; and (3) the placenent of
furniture "to accommobdate any |imtations in standard setting."
On May 5, 1999, Tenple agreed to provide the requested
accomopdat i ons even though it made no determ nati on whet her the
plaintiff was permanently disabl ed.

Despite being provided these acconmodati ons, the
plaintiff's schol astic performance did not inprove significantly
on her final exans for the spring 1999 senester. The plaintiff
failed Oral Radi ol ogy, though she was able to raise the grade to
a "D' by subsequent renediation. She also received a "D' in
Pediatric Dentistry and did not conplete Local Anesthesia. She
remedi ated the latter, eventually earning a "D' in that class.
Though she enrolled in Tenple's 1999 sunmer session, she did not
conpl ete Oral Pathol ogy, the only non-clinical class she took
during the sumer.

I n August, 1999 the plaintiff again sought various
accomodati ons through DRS for the classes for the fall 1999
senester. She asked for: (1) extended (double) tinme for test
adm nistration; (2) testing proctored by DRS; (3) the use of a
conmput er, word processor, calculator, and CCTV for testing; (4)

perm ssion to tape record class lectures; and (5) a seat in the



front of the class. Wthout determ ning whether plaintiff was
per manent |y di sabl ed, Tenple agreed to the accomdati ons.

The accommpdations had little effect, however, in
rai sing her level of performance during the fall of 1999. As on
several occasions in previous senesters, the plaintiff was often
absent from class and during admnistration of exams. On
Novenber 4 plaintiff was scheduled to take a m dterm exam nation
i n Pharnmacol ogy. She did not appear and instead called her
prof essor, expl ained she was "ill," and agreed to take the exam
on Novenber 8. On Novenber 8, the plaintiff inforned the
prof essor she was "ill" and reschedul ed the exam for Novenber 11
That day the plaintiff called to report she was "ill" and said
she woul d take the exam on Novenber 15. The sane sequence of
events occurred on Novenber 15, Novenber 17, and Novenber 18.
She did not appear. On Novenber 18, plaintiff agreed to take the
examon the followi ng day. On Novenber 19, plaintiff did not
show up as she had previously agreed to do and did not provide
request ed docunentati on that she was "ill."3® Consequently, she
failed the m dterm exam in Pharmacol ogy.

At the close of the fall 1999 senmester the plaintiff

fail ed her courses in Pharmacol ogy and Restorative Dentistry

3. The plaintiff was told that she nust present a doctor's note
expl aining that she was "ill" on Novenber 4, the date she was
originally slated to take the m dterm exam nation. On

Novenber 17, she provided an energency room di scharge dated
Novenber 6. On Novenber 18, the plaintiff reported that she had
previously attenpted to contact the rel evant doctor but he had
been called away to an enmergency. The record does not reveal
that the requested docunentation was ever provided.
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because she did not take the final exami nations in either class.*
As her GPA for the semester was a neager 0.50, she was again

pl aced on academ c probation. Tenple provided the plaintiff the
opportunity to retake the exam nations during the spring 2000
senester. Again, she did not show up. The plaintiff continued
to struggle with her course work and failed to take her Cinica
Endodont ol ogy mi dt erm exam on three schedul ed occasi ons. \Wen
she eventually sat for the final examin that subject, she failed
it. Tenple offered the plaintiff the opportunity to retake the
final exam She failed it a second tinme and declined Tenple's
offers both to help her with her struggles in the class and to
take the examfor a third tine. Nevertheless, Tenple offered the
plaintiff a fourth opportunity to take the final exam She did
not attend "due to illness."

In March, 2000, through a letter sent by Shwe Z. Tun,
the neurol ogist treating the plaintiff, she requested the
foll owi ng accommobdati ons "due to trauma involved hitting head":

1. 1Inability to hold neck down while | ooking

in patient's nmouth for longer than five (5)

m nut es wi thout chronic neck pain due to

fall. She may, therefore, be able to work

two (2) days a week clinically.

2. She has to stand periodically while doing

a procedure, if sitting for longer than 30

m nut es due to muscle spasns in back and

nunbness and tingling in feet. This is

resol ved by periodically standing.

3. Inability to hold hand drill for
prol onged tinme due to weakness in left arm

4. The record contains a four-line doctor's note the plaintiff
provi ded to excuse her absence fromvarious final exans in
Decenber, 1999 due to m grai nes.
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and sone neural involvenent. This often
results in use of her right armonly. She is
used to steadying drills with both hands.

She will need periodic in between drilling.

4. Sonetines she may need to resol ve severe
mgraines with rest only. She nay be absent
sone days and doctor's note can be avail abl e.
5. She may need pairing with clinic tutor to
have cl ear understanding of conpleting clinic
requirenents efficiently.

According to didactic extensions:

1. M. MIlington needs extended tinme beyond

regular testing tine to conplete

exam nations. Medical side effects make her

drowsy and sonetines incoherent.

2. She may need to delay an exam due to

severe m grai ne headaches and/ or neck pain.

Rel ief may be acconplished with

adm ni stration of m graine nedication.

3. Sonetines relief of headaches nay be

brought about by bed rest and avoi di ng direct

light.
Tenpl e granted the plaintiff some of the accommopdati ons and
denied those it felt would fundanentally alter the curricul um of
the dental school. The school rejected her requests to work only
two days each week in the clinic due to the significant negative
i mpact such would have on the continuity of care provided
Tenpl e's patients and her ability to conpl ete course
requi renents. Tenple also denied her doctor's suggestion that
she be permtted to hold drills with two hands during procedures
and take frequent rests due to the potential danger to patients
and the increased |ikelihood of their disconfort.

The spring 2000 senester did not go well for the
plaintiff. Her transcript for the senmester contains "F" grades

in six classes, including Operative Dental dinic, Pediatric



Dental dinic, Periodontology Cinic, Radiology Cinic, and
Restorative Dentistry. She did not conplete Oral Surgery,
Adm ssions Cdinic, Energency Services Cinic, and two ot her
cl asses. Her only passing grade was in the Oral Surgery dinic.
In late June, 2000 the plaintiff sought and received
perm ssion to take a | eave of absence from Tenple. Her |eave
extended through the fall 2000 senmester. She infornmed Tenple
that she planned to return on January 2, 2001. In Novenber,
2000, plaintiff again sought accommobdati ons. She tel ephoned Dr.
Sarah Gray, the Associate Dean of Academ c Affairs, who infornmed
her that she had to submit such a request in witing. On
January 14, the plaintiff sent Dr. Gay a letter seeking the
fol | ow ng:

1. Extended tine to conplete class and
clinical assignnments.

2. Didactic test taking increased to double
time.

3. dinic cart will not be used due to size
and wei ght both without instrunments in it and
with instrunents init. Currently seeking
alternative.

4. Duty days should be limted to working
only one half day and cannot be consecutive
days.

5. dinic day reduced to working only half
day and cannot be consecutive days.

6. Duty days and clinic days nust never be
consecuti ve.

7. Maximum of three patients to start.

Addi tional patients will be requested when
needed from Dr. Sperazza.

8. A hard chair, with arched back simlar to
the ones currently located in first floor

| aboratory will be needed on each clinic
floor to work on patients.

9. A hard chair at back of classroom
reserved is required to sit during |l ecture.



10. Wil st doing procedures may need to

stand periodically.

11. WII need dental assistant's help with

some procedures.

12. May need to wal k short distances during

| ecture/clinic.

Tenpl e granted requests one through three and seven through
twelve. It rejected the remai ning proposals because it concl uded
t hey woul d have a negative inpact on the care provided its
patients and the plaintiff's ability to conplete course
requirenents.

Agai n, despite these accommbdations, the plaintiff
continued to have difficulty with attendance and conpl eti ng her
wor k during the spring 2001 senmester. She was absent several
times for nultiple days and did not take all of her exams. The
plaintiff requested a second | eave of absence, but Dr. G ay
post poned her consideration of it until after the Pronptions
Commttee nmet regarding plaintiff's status at Tenple. Due to her
record of inadequate performance, the Pronotions Conmittee
di sm ssed her fromthe School of Dentistry and infornmed her of
its decision by a letter sent July 31, 2001. The plaintiff
appeal ed this determ nation to the school's Appeals Conmittee,
whi ch after a hearing overturned the decision of the Pronotions
Comm ttee on August 17, 2001. As a condition of her continued
enrol | ment, however, the Appeals Committee required her to repeat
her third year inits entirety. She appealed the portion of the

Appeals Commttee's decision requiring her to repeat her third

year to the Dean of Tenple School of Dentistry, Martin F. Tansy.
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Dean Tansy agreed with the decision of the Appeals Conmttee.
After the Appeal Conmittee issued its decision, Dr. Gay approved
a second | eave of absence for the plaintiff.

The plaintiff returned fromher second | eave of absence
on April 22, 2002. During the summer session of 2002, she m ssed
mul ti pl e class days on several occasions. Her absenteeism
continued in the fall 2002 senester. She m ssed the m dterm exam
in Oral Pathology and did not take advantage of an offer to take
it at a later tine because she was "sick." Significantly, at
| east two patients conplained to Tenple that she m ssed
appoi ntnments with themthroughout the summer and fall of 2002 and
was very difficult to contact.

On Novenber 5, 2002, the plaintiff again requested
addi ti onal accommpbdations in the formof: (1) extended tine (up
to double) for didactic testing in a quiet, proctored area such
as DRS; (2) availability of a hard backed chair with a firm seat
in classroons and clinics; and (3) consideration for need to
stand periodically and wal k short distances during class. Tenple
granted these requests. Despite these accommopdations, she
continued to m ss classes and exam nations. She often failed the
exans she did take. For exanple, she failed Oral Pathol ogy and
Oral Surgery and finished the fall 2002 senester with an
unsati sfactory GPA of 1.44. On January 9, 2003, she petitioned
for the sane acconmmodati ons recounted above and was agai n granted
them Tenple al so provided her the use of a dental assistant and

al l oned her to see the m ni num nunber of patients.
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Thr oughout the spring 2003 senester, plaintiff
continued to mss class. She clained she suffered from"chronic
bronchitis" though doctors treating her at the tine described her
condition as a "reinjury of her cervical spine region.” Her
doctors al so requested that she be allowed until Septenber 30,
2003 to conplete her requirenments. O the fourteen grades listed
on the plaintiff's transcript for the spring 2003 senester, she
fail ed seven, took "inconplete” in two others, and received three
"B" grades and one "C. "°

On May 2, 2003, the Pronotions Commttee voted to
dism ss the plaintiff from Tenpl e based on her failure to satisfy
the regul ations of the dental school program The Appeal s
Comm ttee uphel d the expul sion on May 13, and she agai n appeal ed
to the Dean. After canceling two appointnents to neet with the
Dean of Tenple, she finally did meet with himon June 30. Dean
Tansy gave the plaintiff one final chance to renedi ate al
failing grades prior to August 22, 2003. On August 14, she
sought an extension until Septenber 30. Because Tenple requires
students conplete prior work before the start of a new senester,
it denied the request. On August 26, 2003, Tenple formally
di sm ssed plaintiff.

1.
Title I'l of the ADA forbids discrimnation against

certain, qualified individuals with disabilities and ensures such

5. Plaintiff received an "NR' in the renai ning course.
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i ndi vidual s are provi ded reasonabl e acconmodati ons so that they
are not "excluded from participation in or be denied the benefits
of the services, prograns, or activities of a public entity."” 42
U S . C 8§ 12132. Congress believed Title Il was necessary to
address "pervasive discrimnation in such critical areas as ..
housi ng, public acconmopdati ons, education, transportation,

conmuni cation, recreation, institutionalization, health services,

voting, and access to public services." Constantine v. Rectors

and Visitors of George Mason Univ., 411 F.3d 474, 487 (4th Gr

2005) (quoting 42 U.S.C. § 12101(a)(3)). The RHA inposes nearly
identical obligations on all entities that receive federal
funding. See 29 U S.C. § 794.

To establish a violation of the ADA, the plaintiff nust
denonstrate (1) that she is a "qualified individual with a
disability;" (2) that the defendant is an entity covered under
the ADA; and (3) that she was denied the opportunity to
participate in or benefit from defendant's services, prograns, or
activities. See 42 U.S.C. § 12132. To prove a violation of
8§ 504 of the RHA, plaintiff nust denonstrate (1) she is an
individual with a disability; (2) she is otherwise qualified to
receive the benefit in question; (3) she was denied the benefits
of the program solely by reason of her disability; and (4) the

program recei ves federal financial assistance. See Wagner V.

Fair Acres Ceriatric CGr., 49 F.3d 1002, 1009 (3d Cr. 1995); 29

US. C 8 794. Tenple concedes that it is an entity covered by
both the ADA and the RHA
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To withstand summary judgnent, plaintiff nust set forth
evi dence that she has a disability, that is, a physical or nental
i mpai rment that substantially limts a major life activity, a

record of such an inpairment, or that she is regarded as having

such an inpairnment. See 42 U.S.C. § 12102(2); Toyota Mdtor MJg.
v. Wlliams, 534 U S. 184, 193 (2002). Tenple argues there is no

evidence that plaintiff is disabled under either the ADA or RHA

The plaintiff has not presented a consistent picture of
her disabilities, their duration, or their severity. She clains
she has suffered fromorthopedic, arthritic, and neurol ogi cal
i mpai rnments, vertigo/hearing loss, irritable bowel syndrone
("1BS"), Endonmetriosis, prenenstrual dysphoric disorder ("PMDD"),
chronic m grai ne cephal gia, chronic pain syndrone, chronic
abdom nal pain, back pain, disc disease, bilateral carpel tunne
syndronme, as well as neck and cervical sprain and strain. |n her
deposition, for exanple, she acknow edged that she was not
di agnosed with carpel tunnel syndrone until after she was
di sm ssed from Tenple. She admtted that her Endonetriosis was a
tenporary condition that has been renmedi ed by surgery and that
her vertigo/hearing |oss, chronic abdom nal pain, and chronic
pai n syndrone were synptons of her other alleged ail nents.

Even assum ng plaintiff has one or nore physical
impairnments, plaintiff has not cone forward with evi dence that
any of her disabilities "substantially affects” any major life
activity. The Supreme Court has instructed that these terns nust

be "interpreted strictly to create a demandi ng standard for
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qual i fying as di sabl ed" under the ADA. WIllians, 534 U S. at
197. At this stage, the plaintiff nust produce sonme evidence
that her alleged inpairnents "prevents or severely restricts ..
[ her] fromdoing activities that are of central inportance to
nost people's daily lives.” [d. at 198. Qur inquiry does not
focus on whether or not the plaintiff is able to performthe
tasks associated with being a dentist or a dental student. 1d.
at 200-01. The disability nust be pernmanent or |ong term and
plaintiff nmust submit evidence that the extent of the limtations
caused by her inpairments is substantial in her life. 1d. at
198.

Plaintiff has not produced any evi dence that
denonstrates that any of her disabilities prevents or restricts
her from doing any activities essential to the daily lives of
nost people, such as caring for oneself, perform ng manual tasks,
wal ki ng, seeing, hearing, speaking, and breathing. See 45 C. F.R
8§ 84.3(j)(2)(1i). Handling a dental drill and participation in
the clinics and classes of a dental school are not activities
"essential" to daily living. Accordingly, she is not disabled
within the neaning of the ADA and RHA °

Even if the plaintiff had produced evi dence
denonstrating that she was or is disabled within the nmeani ng of

the ADA and RHA, she cannot wi thstand summary judgnent because

6. In addition, there is no evidence that plaintiff has "a
record of an inpairnment” or that she is "regarded as having such
an inpairment” within the nmeaning of the ADA and RHA
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she has not cone forward with evidence that shows Tenple

di scrim nated agai nst her or dism ssed her due to any of her
disabilities. Rather, the uncontradicted evidence before the
court establishes that Tenple made extensive efforts to
accomodate the plaintiff and di sm ssed her only after she
repeatedly failed to satisfy the school's academ c requirenents.
The Suprene Court has cautioned that we must accord great
deference to university professors in their academ c eval uation

of students. Regents of Univ. of Mch. v. BEwing, 474 U S. 214,

225 (1985). Fromthe nonent she arrived, before she sought
accommodations or clainmed any sort of disability, plaintiff's
attendance in class and performance on exans were substandard.

| ndeed, plaintiff does not challenge any grade she received for
any examor class while at Tenple. |Instead of precipitously
expelling her, Tenple attenpted to work with her on nunerous
occasi ons over several years. It provided her nultiple occasions
to retake and renedi ate deficient performance throughout her
enroll ment at Tenple. Contrary to the plaintiff's suggestions,
Tenpl e provi ded nost of the nunerous acconmpdati ons that she set
forth in her conplaint, including a dental assistant. The

evi dence denonstrates w thout contradiction that Tenple granted
the plaintiff the accomobdati ons she requested that woul d not
have fundanentally altered the school's curriculum Plaintiff
does not claimthat denial of certain requested accommodati ons,
for exanple, to hold a dental drill with two hands, were

unreasonabl e or pretexts for discrimnation.
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In sum the plaintiff has not produced any evi dence
that she has a disability as defined under either the ADA or RHA
Mor eover, the uncontradi cted evidence before the court
denonstrates that Tenple's decision to discontinue the
plaintiff's enroll nent was due to her academ c failure, not her
disabilities. Accordingly, we will grant Tenple's notion for

sumary j udgnent .
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ZSAZSA M LLI NGTON ) CVIL ACTI ON
. )
TEMPLE UNI VERSI TY SCHOCL )
OF DENTI STRY ) NO. 04-3965
ORDER

AND NOW this 13th day of Cctober, 2006, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of defendant Tenple University School
of Dentistry for summary judgnment is GRANTED, and

(2) judgnent is entered in favor of defendant Tenple
Uni versity School of Dentistry and against plaintiff ZsaZsa
M | 1ington.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



