IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M KHAI L RODGERS, et al. : ClVIL ACTI ON
06- 1640
Plaintiffs,
V.

SOUTHEASTERN PENN. TRANS. CO
et al.,

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. Cct ober 5, 2006
I . BACKGROUND
Plaintiffs Mkhail Rodgers, Christopher Heard and |kera
Easl ey (collectively “Plaintiffs”) brought this action in the
Phi | adel phia County Court of Common Pleas (“CCP”) agai nst
def endant s Sout heastern Pennsyl vania Transit Authority (" SEPTA”)
and Cherita Goodwi n Hunley (“Hunley”) for injuries arising out of
a notor vehicle accident on January 30, 2004. Plaintiffs were
passengers on a SEPTA bus that was involved in an accident with a
United States Postal Service (“USPS’) truck driven by Hunl ey.
SEPTA asserted a cross-clai magai nst Hunl ey all eging
that he was solely liable or jointly and severally liable to the
Plaintiffs wwth SEPTA. Because Hunley was acting as a USPS
enpl oyee during the accident, she was able to renove this action
to federal court (doc. no. 1). Then, on August 24, 2006, this
Court substituted the United States as a defendant in place of

Hunl ey, dism ssed Plaintiffs’ clains against the United States



for lack of jurisdiction as Plaintiffs had not exhausted their
adm nistrative renedies, and remanded Plaintiffs’ renmaining state
cl ai s agai nst SETPA back to the CCP for lack of jurisdiction
(doc. no. 8).

On August 25, 2005, this Court sua sponte vacated its

Order of August 24, 2006 to the extent that it dismssed for |ack
of jurisdiction (doc. no. 9). The Court invited the parties to
submt briefing on the issue of subject matter jurisdiction by
Septenber 11, 2006. The United States submtted tinely briefing
in support of this Court’s retaining jurisdiction of all pending
clains. SEPTA submitted untinely briefing® on Septenber 26, 2006
that stated sinply that SEPTA agreed with the United States’

posi tion.

1. RECONSI DERATI ON OF REMAND

Federal district courts have exclusive jurisdiction
over tort actions brought against an enpl oyee of the United
States acting within the scope of her enploynent. 28 U S.C 8§
1346. This exclusive jurisdiction extends to clains brought
against the United States for contribution as joint tortfeasors.

See Beneficial Consuner Discount Co. v. Poltonowi cz, 47 F.3d 91,

1

Counsel for SETPA explains that he has “diligently
searched his litigation file and correspondence and cannot | ocate
a copy of the earlier order” setting for the briefing deadline.
SETPA's Brf. at 2.



96-97 (3d Cir. 1995) (citing Lockheed Aircraft Co. v. United

States, 460 U. S. 190, 196-98 (1983); United States v. Yellow Cab

Co., 340 U S. 543, 546-52 (1951).

Clainms for contribution against the governnent are
prohi bi ted, however, when permtting the clains to go forward
effectively woul d defeat the purposes of a particul ar exception

to the governnent’s wai ver of sovereign inmunity. Beneficial, 47

F.3d at 96 (3d Cir. 1995) (district court properly dism ssed
cross-claimfor contribution against the United States because it
"sounds in msrepresentation or deceit" and 8§ 2680(h) of the
Federal Tort Cains Act specifically preserves the sovereign
immunity of the United States with respect to such cl ains).

Here, allowi ng SETPA' s cross-cl aimagainst the United
States for contribution would not defeat any exception to the
government’s wai ver of sovereign inmunity under the FTCA. See 28
US. C 8 2680. Thus, the only remaining question is whether a
district court retains jurisdiction over a co-defendant’s cross-
claimfor contribution against the United States even after the
plaintiff’s claimagainst the United States has been di sm ssed.

In Carr v. Anerican Red Cross, the Third Crcuit upheld

jurisdiction in these exact circunstances. In Carr, plaintiff
brought suit to recover damages from a hospital and the Anmerican
Red Cross (“Red Cross”) as a result of a blood transfusion. 17

F.3d 671 (3d Cir. 1994). The hospital cross-clained against the



Red Cross. |d. at 673. After plaintiffs and Red Cross entered
into a joint tortfeasor rel ease agreenent, however, the court
dism ssed Red Cross entirely fromthe suit and renmanded the case
to state court. |d. On appeal, the Third Crcuit reversed the
district court, because its decision to dismss Red Cross ignored
the existence of the hospital's cross-clai magainst Red Cross.
Id. at 683. The cross-claimrequired Red Cross' continued
presence in the litigation and created a basis of original

subject matter jurisdiction independent of plaintiffs’ direct

claimagainst Red Cross.? 1d.; accord McKnight v. Anerican Red

Cross, No. 92-4038, 1994 U.S. Dist. LEXIS 9046 (E.D.Pa. July 6,
1994) (wal dman, J.) (noting that where plaintiffs sued doctor and
Red Cross for receiving HV infected bl ood transfusions, and then
plaintiffs voluntarily dism ssed claimagainst the Red Cross,
court’s jurisdiction over the case was prem sed solely on a
cross-clai magainst the Red Cross by the doctor).

Here, there is no exception in the Federal Tort C ains

act that would prevent this Court fromexercising its exclusive

2 The Third Circuit explained that although plaintiffs

and the district court relied on the terns of the joint
tortfeasor release to justify the dism ssal of Red Cross, and the
subsequent remand to state proceedi ngs, a review of the rel ease,
and Pennsyl vani a | aw di scl osed that the rel ease cannot be
construed to satisfy any of the Pennsylvania cases that could
suggest such a result: under Pennsylvania | aw, a defendant has
the right to require a co-defendant settling on a pro-rata
release to remain in the case through trial and verdict to
establish joint tortfeasor status. Carr v. Anerican Red Cross,
17 F. 3d 671, 683 (3d Gr. 1994)




jurisdiction over SEPTA' s cl ai magainst the United States for
contribution. Mreover, under Carr and McKnight, it is clear
that this Court retains jurisdiction over SETPA' s cross-claim
against the United States. Finally, this Court has suppl enenta
jurisdiction over Plaintiffs’ clains agai nst SETPA because they
are part of the sane case or controversy as SEPTA' s cross-claim
Thus, the Court has jurisdiction over all existing clainms in this

case.

I11. SUSPENSE OF THE CASE

In its Menorandum Concerni ng Continui ng Subj ect Matter
Jurisdiction (doc. no. 10), the United States asks this Court to
suspend or stay this case to give Plaintiffs an opportunity to
exhaust adm nistrative renedies against the United States. This
request is in the court’s view, reasonable and consistent with

notions of judicial econony.

| V.  CONCLUSI ON

For the reasons set forth above, the notion for
reconsideration will be granted and the case will be placed in
suspense until Plaintiffs have had an opportunity exhaust their
adm ni strative renedies.

An appropriate order will be entered.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M KHAI L RODGERS, et al. : ClVIL ACTI ON
06- 1640
Plaintiffs,
V.

SOUTHEASTERN PENN. TRANS. CO
et al.,

Def endant s.

ORDER

AND NOW this 5th day of October, 2006, upon a hearing
on the Court’s sua sponte notion to reconsider whether the Court
has subject matter jurisdiction to hear the case (doc. no. 9) it
is hereby ORDERED that the notion is granted.

It is FURTHER ORDERED that this case shall be placed in
SUSPENSE until such tinme as Plaintiffs advise the Court that they
have exhausted their adm nistrative remedies and that the case is

ready to be returned to the active docket.

AND I'T IS SO ORDERED

S/ Eduardo C. Robr eno
EDUARDO C. ROBRENO, J.




