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Tyrone Martin has filed a pro se petition for habeas
relief pursuant to 28 U.S.C. 8§ 2255 asking this Court to vacate,
set aside, or correct his sentence. He presents three argunents
in support of his petition: (1) the violation of his Fourth
Amendnent rights; (2) ineffective assistance of counsel; and (3)

prosecutorial m sconduct.

BACKGROUND
Following a jury trial in this Court, Tyrone Martin was
convi cted of possession of cocaine base with intent to
distribute, in violation of 21 U S.C. § 841(a)(1), and with
carrying a firearmin relation to a drug trafficking crine, in
violation of 18 U S.C. 8 924(c)(1). On Novenber 13, 2001, Martin
filed a notion for post-trial relief, claimng that the

government violated the Third Grcuit’s ruling in United States

v. Watson, decided after his trial. 260 F.3d 301 (3d Cr. 2001).

He also alleged that this Court erred in failing to suppress
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evi dence seized in a car stop.! In a February 7, 2002 Menorandum
and Order, the Court denied this notion. This Court sentenced
Martin to a total of 144 nonths of inprisonnent, five years
supervi sed rel ease, a $1,000 fine and a $200 speci al assessnent.
Martin subsequently appeal ed, and on April 16, 2003, the Third

Crcuit affirmed the judgnent of conviction and the sentence.

[1. ANALYSI S

Section 2255 allows a prisoner in custody to attack his
sentence if it was inposed in violation of the Constitution or
statute, if the court lacked jurisdiction to inpose it, if it
exceeds the maximumallowed by law, or if it is otherw se subject

to collateral attack.? See 28 U S.C. § 2255. The petitioner is

. Martin claimed that under the recent decision of United

States v. Watson, Detective Matthew McDonald’' s testinobny as to
the defendant’s state of mnd inproperly violated Federal Rule of
Evi dence 704(b). The Watson court found that “the Governnent
violated Rule 704(b) by repeatedly eliciting its experts
testinmony as to Watson’s nental state and the purpose of his
actions.” United States v. Watson, 260 F.3d 301, 310 (3d Cr
2001). This court found that the evidence uncovered in
defendant’s vehicle was properly admtted at trial. This court
al so found that the introduction of Detective MDonald s
testimony was not error, and, even if it was, it was not plain
error. Thus, the defendant’s request for a new trial was deni ed.

2 Section 2255 al so has a one-year statute of limtations

that requires the petition to be filed within one year of the
date in which defendant’s conviction became final. See 28 U.S.C.
§ 2255. Martin's petition was tinely filed on July 14, 2004.
Judgnent on the appeal was entered on April 16, 2003; ninety days
fromthat date is July 15, 2003. The one-year period to file a 8
2255 notion for this defendant thus ended on July 14, 2004, the
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entitled to an evidentiary hearing as to the nerits of his claim
unless it is clear fromthe record that the prisoner is not

entitled to relief. See United States v. Nino, 878 F.2d 101, 103

(3d Cir. 1989). The decision as to whether the files and records
of the case conclusively show that the prisoner is entitled to no
relief is within “the sound discretion of the district court.”

United States v. WIllians, 615 F.2d 585, 591 (3d Gr. 1980). In

exercising that discretion, however, the court nust accept the
truth of the petitioner’s factual allegations unless they are

clearly frivolous on the basis of the existing record. 1d.

A Violation of the Fourth Amendnent

Martin contends in his petition that the stop of his
vehi cl e was wi thout probable cause and thus violated his Fourth

Amendnment rights.® Martin already contested this issue in a pre-

date Martin gave his petition to prison officials and thus was
deened filed. See Burns v. Mrton, 134 F.3d 109, 112 (3d G
1998) (holding that pro se habeas petitions are deened fil ed when
pl aced within the prison mail systen)

3 In Martin's reply brief, he points out for the first
time that he never appeal ed the search of his vehicle to the
Third Crcuit, but rather only the stop of his vehicle.
Therefore, he clainms, the Third Crcuit never addressed the
search of his vehicle. The Court declines to address any issue
raised for the first tine in areply brief. A reply brief is
intended only to provide an opportunity to respond to the
argunments raised in the response brief; it is not intended as a
forumto raise newissues. See United States v. Medeiros, 710 F.
Supp. 106, 109 (M D. Pa. 1989) ("It is inproper for a party to
present a new argunent in [a] reply brief."), aff’d 884 F.2d 75
(3d Gr. 1989); United States v. Voigt, 89 F.3d 1050, 1064 (3d
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trial suppression hearing, at his trial, and in a post-trial
motion. The Third Circuit also addressed the stop of Martin’s

vehicle on his direct appeal. U.S. v. Mrtin, No. 02-1435, 69

Fed. Appx. 46, 3003 W. 1879218 (3d G r. April 16, 2003).

On Martin's direct appeal, the Third Crcuit determ ned
that under the totality of the circunstances, there was probable
cause to stop Martin's vehicle: (1) Martin was driving his
vehicle late at night; (2) he circled the block three or four
tinmes; (3) the area of the block was one where there was on-goi ng
drug activity; (4) he was driving a rented vehicle wth out-of -
state tags; and (5) the two officers respectively had four and
five years’ experience as Phil adel phia police officers. 69
Fed. Appx. At 48, 2003 W. at *48.

In support of its decision, the Third G rcuit explained
t hat :

Here, the information known to the officers

at the time of the investigatory stop is

substantially simlar to that which was known

to the officers in United States v. Ri ckus,

737 F.2d 360 (3d Cr. 1984). There, we held

that an investigatory stop by experienced

police officers was supported by reasonabl e

suspi cion where the officers first observed

the defendants’ vehicle driving through a
cl osed business district at 3:30 a.m at 15-

Cir. 1996) (noting issues not identified in appellate brief
constituted waiver); Nagle v. Alspach, 8 F.3d 141, 143 (3d Gr
1993) (declining review of issue nentioned just “casually in one
sentence”). Lunderstadt v. Colafella, 885 F.2d 66, 78 (3d G r
1989) (raising issue for first tine in reply brief insufficient
to preserve issue for review).
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20 mles per hour below the speed |imt and
then turn into a residential area that had
recently been victimzed by a spate of
burglaries. 737 F.2d at 365. W think our
decision in Rickus is dispositive.

A Section 2255 petition nmay not be enployed to
relitigate questions which were rai sed and consi dered on direct

appeal. United States v. Derewal, 10 F.3d 100, 105 n.4 (3d G

1993); see also See United States v. Lawton, No. 01-630, 2005

U.S. Dist. LEXIS 6123, at * 10 (E.D. Pa. Mar. 21, 2005) (sane).
Therefore, this Court need not address once agai n whether the
stop of Martin' s vehicle was supported by probably cause because
it was already adjudicated on direct appeal, and Martin is
precluded fromrelitigating it here.

B. | neffective Assistance of Counsel.

Martin al so argues that he received ineffective
assi stance of counsel because: (1) his trial counsel, Tariqg Karim
El - Shabazz, failed to informMrtin that he had previously
represented Johnny Cul pepper, one of the government w tnesses
who testified at trial; (2) his trial counsel (both initially
appoi nted Federal Defender David M Kazl ow and then retained
counsel M. El-Shabazz) failed to informhimof a plea offer nmade
by the governnent; (3) M. El-Shabazz failed to assist or
communi cate with Martin during the critical stages of the trial;

(4) trial counsel failed to object when the prosecutor asked



Martin if certain of the governnent’s w tnesses were “lying;”
(Trial Tr. 182, June 20, 2001) and (5) counsel failed at trial
and sentencing to contest the drug anount for sentencing
gui del i ne pur poses.

The law is clear that a defendant has a Sixth Amendnent
right not just to counsel, but to “reasonably effective

assi stance” of counsel. Strickland v. Washi ngton, 466 U. S. 668,

687 (1984). To gain relief for a violation of this right, a

def endant nust show bot h unprof essi onal conduct and resulting
prejudice. 1d. Mre precisely, the claimnt nust show that: (1)
his or her attorney's performance was, under all the

ci rcunst ances, unreasonabl e under prevailing professional norns,
see id. at 687-91; and (2) there is a “reasonable probability
that, but for counsel’s unprofessional errors, the result would
have been different,” id. at 694. “A reasonable probability is a
probability sufficient to underm ne confidence in the outcone.”
Id.

1. Conflict of Interest

Martin all eges that during cross-exam nation, counsel
di sclosed for the first tinme “that he represented M. Cul pepper
in the past.” (Pet. 5B). Martin clains that El-Shabazz’s
representation of M. Cul pepper in the past “was fraught with the
danger of dividing counsel’s loyalties as to justify a present

finding of a Sixth Amendnent violation as a result of conflicting
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interests.” (Pet. 5B).
If there is a conflict of interest between counsel and

the client, prejudice under the Strickland test is presuned.

&ov't of the Virgin Islands v. Zepp, 748 F.2d 125, 134 (3d G

1984) (citing Cuyler v. Sullivan, 446 U S. 335, 350, 348 (1980).

Fol | ow ng that presunption, the petitioner need only show that
the actual conflict “adversely affected counsel’s perfornance” to

prove ineffective assistance of counsel. See id. at 134. The

Third Crcuit has defined an actual conflict as follows: “if,
during the course of representation, the defendant’s interests
diverge with respect to a material factual or legal issue or to a

course of action.” 1d. at 136 (citing Sullivan v. Cuyler, 723

F.2d 1077 (3d Cr. 1983).

There appears to be no Third Circuit decision dealing
directly with the potential conflict of interest created when
counsel for a crimnal defendant is required to cross-examne a
government wtness who is a fornmer client of that attorney. In

United States v. FMC Corp., however, the Honorabl e Judge G een

faced a situation simlar to the allegations presented here by
Martin. 495 F. Supp. 172 (E.D. Pa. 1980). 1In that case, the
governnent had filed a notion to disqualify the defense counse
based on an alleged conflict of interest because four w tnesses
for the governnent were defendant's enpl oyees and | egal counsel's

former clients. Id. at. 174. The Court noted that in cases



involving an all eged conflict of interest based on the prior
representation of a prosecution w tness by defense counsel, the
courts have generally exam ned the particular circunstances to
determine if counsel’s “undivided |loyalties” lie with his current

client. 1d. at 178-79 (citing United States v. Jeffers, 520 F.2d

1256, 1264 (7th Gr. 1975), wit of certiorari denied, 423 U S

1066 (1976)). In particular, courts have exam ned: (1) whether
the | awyer’s pecuniary interest in possible future business
likely to cause himto be |l ess vigorous in her cross-exam nation
of the witness who is a fornmer client; and (2) whether any
confidential information received by the defense counsel fromhis
former client who is now a governnment witness will be relevant to
the cross-exam nation of that witness. 1d. The governnent’s
notion to disqualify was deni ed because neither of these two

conditions were shown to obtain. 1d.; c.f. (United States v.

Moscony, 697 F. Supp. 888, 893 (E.D. Pa. 1988) (notion to

di squalify granted where witnesses testified that they reveal ed
confidential information to defense counsel which could be used
agai nst them during cross-examnation at trial).

This Court finds that petitioner is entitled to an
evidentiary hearing on his claimfor ineffectiveness of counsel,
based on his allegations that M. El-Shabazz previously
represented M. Cul pepper. At the hearing, petitioner wll have

the opportunity to show whether M. El-Shabazz represented M.



Cul pepper in the past,* and if he did, whether M. El-Shabazz had
a continuing financial interest in his relationship with M.

Cul pepper and how, if at all, the past representati on provided
M. El-Shabazz with confidential information that affected his
representation of the petitioner.?®

2. The Plea Ofer

Martin next clainms that his trial counsel (both M.
Kozl ow and M. El-Shabazz) failed to informhimof a plea offer
made by the governnment. He clainms that Assistant U S. Attorney
Pol uka sent his defense attorney a discovery packet including a
cover letter containing the governnent settlenent offer, which
stated that if defendant pleaded guilty, the governnment woul d
recommend “at the tine of sentencing [that Defendant] receive a
two point reduction in his base offense | evel for acceptance of
responsibility pursuant to Sentencing Guideline 3E1.1.” (Pet.
5B). Martin alleges that he woul d have accepted the plea offer

if he had known about it. He also clains that trial counsel

4 The governnent has represented that in an August 16,

2005 tel ephone conversation between Assistant United States
Attorney Joseph G Poluka and M. El-Shabazz, M. El-Shabazz
called the allegation that he had represented M. Cul pepper in
the past an “absolute lie.”

> The Court notes that the transcript of the trial
testi nony denonstrates that El-Shabbaz conducted a thorough cross
exam nation of M. Cul pepper that effectively brought to |ight
M. Cul pepper’s crimnal history, his interest in testifying for
t he governnent, and numerous inconsistencies in his testinony and
prior statenments. N T., June 20, 2001, 22-44.
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failed to informhimabout the lawin relation to the plea and
about the maxi num penalty. (Pet. 5B)

The governnment has not contested that M. El-Shabazz’s
alleged failure to advise Martin of a plea offer would constitute
i neffective counsel, but instead refutes the existence of such an
offer. The governnment states that it does not recall ever making
a plea offer in this case and does not have any record of such a
plea offer within its files. Indeed, this Court notes that
Martin has not provided the date of the cover |etter containing
the plea offer,® let alone a copy of the letter itself. Nor has
he descri bed how he ever cane to | earn of such a plea offer so
many years |ater

The Third Crcuit has stated that the plea bargain
stage is a “critical stage” at which the Sixth Arendnent right to

effecti ve assistance of counsel attaches. See United States ex.

rel. Caruso v. Zelinksy, 689 F.2d 435, 438 (3d Gr. 1982). 1In

Caruso, a petitioner alleged that the county prosecutor had
offered his trial counsel a plea bargain whereby in exchange for
a guilty plea on one nurder charge, all other charges woul d be

dropped. The petitioner clained that his counsel never

6 Martin's typed petition states: “On Assi st ant

UsS Attorney sent defendant attorney (sic) a discovery
packet including a cover letter containing the governnent
settlenment offer.” |In the second blank, Martin has handwitten
the nane “Poluka.” (Pet. 5B). The petition |ater continues that
“It]he letter stated that the settlenent offer would expire at

.7 In this last blank Martin handwote “N A."”
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communi cated the offer to him and that, as a result, he stood
trial and received a mandatory |life sentence instead of the
| esser sentence that he woul d have received under the plea
bargain. 1d. at 437. The Third Crcuit held that “[t]he
decision to reject a plea bargain offer and plead not guilty is a
decision for the accused to make. It would seemthat, in the
ordinary case, a failure of counsel to advise his client of a
pl ea bargain woul d constitute a gross deviation from accepted
prof essional standards.” 1d. Accordingly, the petitioner’s
all egations stated a Sixth Anmendnent claim 1d. at 437-38.

In a proceeding under 28 U.S.C. A 8 2255, the
petitioner bears the burden establish “wth specific evidence”

that relief is warranted. See Martin v. U S., 463 F.2d 220, 221

(3rd Gr. Jun 28, 1972). In Martin, the Third Grcuit Court of
Appeal s found that a Section 2255 petitioner who had raised the

i ssue of nental inconpetence failed to neet his burden of show ng
i nconpet ence, because he offered “no specific evidence” of his
ment al inconpetence at the tine of his trial or sentencing. 1d.
Here too, the paucity of Martin’s description of the plea offer,
the circunstances in which it was nade, and the manner in which
he | earned of it does not offer nmuch “specific evidence” to
support his claim

The case of United States v. Day is controlling in this

situation. 969 F.2d 39 (3d Cr. 1992). In Day, a habeas
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petitioner alleged that his attorney advised himof a plea offer
fromthe governnent, but “the advice that he received was so
incorrect and so insufficient that it undermned his ability to
make an intelligent decision about whether to accept the offer.”
Id. at 42. The district court dismssed his petition w thout
provi ding Day an evidentiary hearing. The Third Crcuit
reversed, concluding that “if Day is correct that he was
seriously m sled about his sentence exposure when the |ikelihood
of his conviction was overwhel m ng, he received ineffective

assi stance of counsel.” 1d. at 44. The Court nade this

concl usion notwi thstanding the fact that it did “not know at this
juncture whether the governnent in fact nmade a five-year plea
bargain offer to Day.” 1d. The Court found that “further
proceedi ngs are necessary to determ ne whet her [counsels’]
performance was in fact deficient.” [|d.

As in Day, it is difficult to say here that the files
and records of the case conclusively show that Martin is entitled
to no relief on this particular claimwhen Martin has not yet
been afforded the opportunity to provide additional “specific
evi dence” at an evidentiary hearing.

As to the showi ng of prejudice, Caruso nade cl ear that
an attorney’'s failure to conmunicate a plea offer causes
prejudice to his client:

The State argues that because Caruso received
a fair trial he is not entitled to a habeas
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remedy even if he could prove ineffective

assi stance of counsel in the manner all eged.

This argunent is untenable on the plea

bar gai ni ng i ssue. Failure by defense counse

to conmuni cate a plea offer to defendant

deprives defendant of the opportunity to

present a plea bargain for the consideration

of the state judge and, on acceptance by the

state judge, to enter a guilty plea in

exchange for a | esser sentence. A subsequent

fair trial does not renedy this deprivation.

689 F.2d at 438 (citation omtted).

Here, Martin clains that he woul d have accepted the
plea offer if he had known about it and received a | esser
sentence as a result. The Court need not decide whether Martin's
self-serving statement would be sufficient, by itself, to
establish a “reasonable probability” that he woul d have accepted
the plea agreenment, as again, Martin “has not had a chance to
make a full record.” Day, 969 F.2d at 45 (defendant’s allegation
that he woul d have accepted plea offer if properly advised by
counsel was sufficient prejudice to warrant hearing on clai m of
i neffective counsel).

This Court finds that petitioner is entitled to an
evidentiary hearing on his claimfor ineffectiveness of counsel
based on his allegations that M. El-Shabazz failed to informhim
of the governnment’s making a plea offer that may have resulted in
a two-point reduction in his base | evel sentence for acceptance

of responsibility.

3. Fai lure to Assist and Conmuni cate
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Martin also alleges that M. El-Shabazz failed to
assi st and communicate with himduring the critical stages of
trial. He clainms that M. El-Shabazz “failed to file suppl enment
brief to the suppression hearing after the Judge Robreno order
both parties to file supplenentary brief on suppression issues
(sic).” Nor, he clains, did M. El-Shabazz ever neet with him
during his representation over a six-nonth period before trial or
even speak to El-Shabazz in court. Martin clains that because
consul tation, a thorough investigation, and preparation were
vitally inportant to his defense, counsel’s failure to assist or
communi cate during these critical stages constituted conplete
denial of his Sixth Amendnent right to counsel. (Pet. 5B)

Al'l of the allegations against counsel above-nentioned
go to the reasonabl eness of counsel’s actions, the first prong of

the Strickland test. Her e, counsel’s reasonabl eness need not be

di scussed at |ength, because Martin fails to nake a show ng of

prej udi ce under the second prong of Strickland. “It is not

enough for the defendant to show that the errors had sone
concei vabl e effect on the outconme of the proceeding . . . and not
every error that conceivably could have influenced the outcone

underm nes the reliability of the result of the proceeding.” 1d.

7 As an initial matter, the Court indeed ordered on March

17, 2001 that counsel submt supplenental briefing on Defendant’s
Motion to Suppress. However, defendant did submt the requested
suppl emental briefing on April 16, 2006.
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at 693. Wiile, if true, Martin's allegations would certainly be
di sturbing, Martin has not asserted, as he nust, how or why there
is a reasonabl e probability that, but for his counsel’s all eged
unprof essional errors, the result of his case woul d have been
different.

4. Failure to Ophject to Questions About “Lvying”

Martin next clainms that counsel offered ineffective
assi stance because trial counsel failed to object when the
prosecut or asked during the cross-exam nation of Martin if the
government’s w tnesses were “lying,” since the governnent’s
w tnesses and the defendant’s testinonies had different versions
of the facts. (Pet. 5B; Trial Tr., 182, June 20, 2001).

Courts are split on whether or not such questions are
proper, and there is no controlling precedent in this Grcuit.

In other jurisdictions, many courts have held that, because
"determ nations of credibility are for the jury, and not for

W t nesses, ... “questions that ask a defendant to comrent on

anot her witness' veracity invade the province of the jury.” State
v. Graves, 668 N.W2d 860, 871 (lowa 2003). However, courts have
al | oned such questioning when the contradiction between the
defendant’s testinony and that of another w tness can only be
expl ai ned by the conclusion that soneone is lying. See, e.q.,

State v. Mrales, 198 Ariz. 372(Ariz. C. App. 2000). These

courts reason that where “the defendant has created a credibility
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contest,” a prosecutor has the right to “cross-examne a

def endant as vigorously as possible.” People v. Overlee, 666

N. Y. S 2d 572, 577 (App.Div. 1997). Finally, sone courts have
hel d that asking the defendant whether another witness is |lying

i's proper, apparently under any circunstances. E.g. Dorsey v.

State, 259 Ga. 809 (1990).

Here, the heart of the defendant’s case was that the
police were lying. See Trial Tr. 54, June 21, 2001 (“But there
are people who belong to [the Phil adel phia Police] departnent
that go out and do their job wwth malice in their hearts, and
lies, and mani pul ati on, and conspiracy.”). The defendant hinself
even testified that the police officers were |lying, saying, for
exanple, that “Sergeant Katz is just a liar out of this world.”
Trial tr., 169, June 20, 2001. Defendant created a credibility
contest by casting aspersions on the governnent w tnesses. The
governnment was entitled to probe these aspersions on cross-
exam nation. The failure to object to those questions did not
constitute prejudice.

5. Failure to Contest Drug Anmount for Sentencing

Martin al so contends that counsel failed to contest the
anount of drugs found in his possession for sentencing purposes,
pointing out that at trial “Detective Matthew McDonal d gave

testinmony to a wide range of anounts[:] 2.86, 28.6, and 24.49
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grans....”® Martin appears to be asserting a Booker clai mbased
on the failure of his sentencing counsel to object to a sentence
of 84 nonths based on the court’s finding that Martin was in
possessi on of 24.29 grans of cocai ne base. He argues that the
jury found that he possessed greater than 5 granms of cocai ne,

whi ch for sentencing purposes translated to possession of at nost
5-20 grans of cocaine, a |level 26 offense, while this court
sentenced Martin based on a finding that he was in possession 20-
25 granms of cocaine, a level 28 offense. Martin contends that
this enhancenment of his sentence violates the Supreme Court’s

decision in Apprendi v. New Jersey, 530 U S. 466 (2000).°

The Third Crcuit has held that a 8 2255 petition under

Apprendi and its progeny, Blakely v. Washington, 542 U S. 296

(U.S. 2004), ' are governed by the Suprene Court’s intervening

decision in United States v. Booker, 543 U S. 220 (2005). See

®Based on the introduction into evidence of conflicting |ab
reports, there was a dispute at trial as to the exact quantity of
the drugs recovered fromdefendant’s car. The jury found beyond
a reasonabl e doubt that defendant was guilty of possession with
intent to distribute over five grans of cocai ne base.

9 In Apprendi v. New Jersey, 530 U S. 466, 490, the
Suprenme Court held that, "any fact that increases the penalty for
a crinme beyond the prescribed statutory maxi mum nust be submitted
to a jury, and proved beyond a reasonabl e doubt.”

10

In Blakely v. Washington, The United States Suprene
Court clarified that “the ‘statutory maxi num for Apprendi

pur poses i s the nmaxi num sentence a judge may inpose solely on the
basis of the facts reflected in the jury verdict or admtted by
the defendant.” 542 U. S. 296, 303 (U S. 2004).
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Lloyd v. United States, 407 F.3d 608, 611 (3d Cir. 2005). As in

Ll oyd, therefore, Martin’s 8 2255 petition is governed by the
Third Grcuit’s Booker analysis.

Martin's conviction became final well before the
Suprenme Court issued Booker on January 12, 2005. The Third
Crcuit affirmed Martin' s sentence on April 16, 2003, and ninety
days fromthat date is July 15, 2003. Moreover, Booker, cannot
be applied retroactively. Lloyd, 407 F.3d at 611-612. Thus,

Martin cannot assert a Booker claim See also United States v.

Chernyak, No. 04-4243, 2005 U.S. Dist. LEXIS 16766, at *7 (E. D
Pa. Aug. 15, 2003) (following Lloyd to hold that *“Defendant
cannot claimthat his plea was ‘constitutionally invalid based
upon Bl akely and Booker”).

Even if Booker were to be applied retroactively,
however, it was not necessary for counsel to object to the anmount
of drugs found in defendant’s possession at the sentencing |evel.
At trial, there was evidence that Martin possessed the anmounts of
either 2.86, 28.6, or 24.49 granms. The jury found that the
anount of cocai ne base possessed by the defendant was greater
than 5 grans, thus elimnating 2.86 grans as a possi bl e anount.
Thus, the jury verdict reflected only the possibilities of 24.49
grans or 28.6 grans, a difference irrelevant for sentencing
pur poses, because a base offense |evel of 28 was applicable for

any offense involving at |east 20 but |ess than 35 grans of
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cocai ne base.

Finally, the Third Crcuit has affirmed the court’s
authority, follow ng Booker, to determ ne the appropriate
sent enci ng gui del i nes range under the preponderance-of-the-
evi dence standard. In remanding a case for resentencing, where
the original sentence had been applied before Booker was deci ded,
the Court stated:

W . . . note that the District Court is free
to engage in precisely the sanme exercise in
judicial fact finding as it did in February
2003, so long as such fact finding is
consistent wwth Booker. Cf. United States v.
Ant onakopoul os, 399 F.3d 68, 75 (1%t Gir.
2005) (“The error is not that a judge (by a
preponder ance of the evidence) determ ned
facts under the Quidelines which increased a
sent ence beyond that authorized by the jury
verdict or an adm ssion by the defendant; the
error is only that the judge did so in a
mandat ory Cui delines system”).

United States v. Mller, 2005 W. 1791999, at *4 (3d CGr. July 29,
2005). Thus, the court was free to find by a preponderance of
evi dence for sentencing purposes that Martin was in possession of
24.49 grans of cocai ne base.

C._ Prosecutorial M sconduct.

“Martin al so appears to take issue with his trial counse
not objecting to 24.9 grans being the anount of drugs that
Det ective McDonald used to formthe basis of his opinion that the
drugs were held for resale. Again, if this were error on his
counsel’s part, Martin fails to show any prejudice. Detective
McDonal d testified that even if the anbunt of drugs were only
2.86 grans “due, again, to the totality of the situation, | think
that two or three grans would be held for resale al so.”
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Martin finally clains that the governnment conmtted
prosecutorial m sconduct asking himif the governnent’s w tnesses
were lying. (Pet. 5C). As discussed above, the courts are split
on whether or not it is inproper for the prosecutor to ask the
accused if another witness is “lying.” See infra, 8 I1.B(4).
Martin cites no precedent within the Third Crcuit hol ding such
guestions are inproper. Moreover, Martin presents no argunent

that he was prejudiced, as required by Strickland, by these

gquesti ons.
I1'1.  CONCLUSI ON

For the foregoing reasons, Martin’s 8 2255 notion
requesting this Court to vacate, set aside or correct his
sentence will be denied as to all grounds except Martin’s claim
t hat counsel provided ineffective assistance by failing to inform
himof a plea offer made by the governnment. It is clear fromthe
record that the prisoner is not entitled to any relief on those
grounds. Martin will be provided an evidentiary hearing as to
the nerits of his claimthat counsel failed to informhimof a
pl ea of fer made by the governnent.

An appropriate order will be entered.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES ) CRI M NAL ACTI ON
: NO. 00-710
V.

TYRONE MARTI N

ORDER

AND NOW this 5th day of Cctober, 2006, upon
consi deration of defendant’s petition for relief pursuant to 28
U S C 8§ 2255 (doc. no.’s 91, 93), the governnent’s response in
opposition thereto (doc. no. 101), and defendant’s reply (doc.
no. 102), it is hereby ORDERED that defendant’s notion is GRANTED
| N PART AND DENI ED I N PART. Defendant’s notion is granted as to
his clainms that counsel provided ineffective assistance through
counsel’s prior representation of a governnment w tness and by
failing to informdefendant of a plea offer made by the
government. Defendant’s notion is denied as to all other clains.

It is FURTHER ORDERED t hat an evidentiary hearing shal
be schedul ed for Novenber 20, 2006 at 9:00 a.m in Courtroom 11A,
United States Courthouse, 601 Market St., Phil adel phia,
Pennsyl vania. The evidentiary hearing shall be [imted in scope
to the nmerits of petitioner’s clains that counsel provided
i neffective assistance through counsel’s prior representation of

a governnment witness and by failing to inform defendant of a plea
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of fer made by the governnent.
It is FURTHER ORDERED t hat counsel shall be appointed
to represent defendant in connection with the evidentiary

heari ng.

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENQ, J.
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