IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ZAZA ABUTI DZE AND ) ClVIL ACTI ON
YELENA MASHKEVI CH, H W :
04- 1578
V.

HAROLD FI SHER & SONDS, |INC, d/b/a
“ DELANCO TARPS’ and ENTERPRI SE
RUBBER, | NC.

V.
ALERT MOTOR FREI GHT, | NC
V.

UNI TED STATES LI ABI LI TY | NSURANCE
GROUP, CONTI NENTAL CASUALTY COVPANY:
(CNA), TRAVELERS PROPERTY CASUALTY

| NSURANCE COMPANY and REPUBLI C
WESTERN | NSURANCE CO., jointly,
severally and in the alternative.

VEMORANDUM AND ORDER

Joyner, J. Sept enber 20, 2006
Presently before the Court is Third Party Defendants

Conti nental Casualty Conpany (“CNA’) and Travel ers Property

Casual ty Conpany’s! (“Travelers”) (collectively “Defendants”)

Motion for Sunmary Judgnent (Doc. No. 49), Third Party Plaintiff

Alert Motor Freight, Inc.’s (“Alert Mtor”) opposition (Doc. Nos.

50, 51), and Defendants’ reply thereto (Doc. No. 52). Defendants

! Defendants assert that Alert Mtor Freight, Inc. (“Aert
Motor”) msidentified Defendant Travelers as the Travelers
Property Casualty Conpany in its conplaint. Defendants seek an
anmendnent to the pleadings to reflect that the proper nane of
Def endant Travelers is “The Travel ers Indemity Corporation.”

Al ert Mtor does not oppose this notion. Therefore, the Court
ORDERS t hat the pleadings are hereby anended to reflect the
proper nane of Defendant Travel ers.



are noving to dismss Alert Mdtor’'s declaratory judgnent action
that they owe a duty to defend and/or indemify Alert Mtor for
clainms arising out of an injury to Plaintiff Zaza Abutidze
(“Abutidze”). For the reasons below, the Court GRANTS Def endants’
Motion for Summary Judgnent and DI SM SSES W TH PREJUDI CE Al ert
Mot or’ s Joi nder Conpl aint (Declaratory Judgnent action) agai nst
Def endants. The Court further ORDERS that Defendants CNA and
Travel ers are hereby DI SM SSED fromthis action.?
Backgr ound?®

More than four years ago, a rubber strap struck Abutidze's
| eft eye while he checked to see that the | oads of coil he was
transporting were secure.* He (along with his wife) then sued

Harol d Fi sher & Sons, Inc. (d/b/a Delanco Tarps) and Enterprise

2 Third Party Defendants United States Liability |nsurance
G oup (“Munt Vernon”) and Republic Western |Insurance Co. have
also filed notions for sunmary judgnment seeking resol ution of
their respective duties, if any, to defend and/or indemify Alert
Motor in this litigation. The Court will address the respective
duties of those Defendants in a separate Menorandum and Order.

3 Except where noted, the parties are in substanti al
agreenent as to the basic facts underlying this notion. See Alert
Mot or’ s Menorandum of Law in Opposition to Mdtion for Summary
Judgnent (“Pl. Meno.”) at 1. (“Alert Mtor Freight, Inc. does not
di spute the general statenent of facts as recited by the noving
party CNA in its nmenorandum of |aw. ”).

* The parties do not dispute that Abutidze was transporting
coils on behalf of Alert Motor. This fact al one does not support
the conclusion that Alert Mdtor was Abutidze s enpl oyer, however.
| ndeed, this point is vigorously contested by the parties and is
the principal basis for Allied Mdtor’s opposition to sumary
j udgment .



Rubber, Inc., the respective manufacturers of the |eather tarps
and straps that were used to secure the coils, alleging product
ltability clains and negligence. Discovery commenced under the
assunption that Alert Mtor enployed Abutidze. See CNA' s
Menmor andum of Law in Support of Mdtion for Sunmary Judgnent (“CNA
Meno.”) at 1. Before |ong, however, it becane apparent to al
i nvol ved that Omi Financial Services, Inc. (“Omi”), and not
Alert Mtor, mght be Abutidze' s actual enployer. Because of
this uncertainty, the Court granted | eave to allow a joinder
conplaint to be filed against Alert Motor (Doc. No. 14). Alert
Motor, in turn, filed a Joinder Conplaint against four insurance
conpani es seeking a defense and indemification against all
clainms it faces in this litigation. See CNA Meno., Ex. A (“Alert
Conmpl . ") .

Most relevant to this notion is Alert Mitor’s assertion that
Def endants owe it a duty to defend because of Alert Mtor’s
status as a co-enployer (or joint enployer) with Omi of
Abuti dze. See Alert Mtor’s Menorandum of Law in Opposition to
Motion for Sunmary Judgnent (“Pl. Meno.”) (Doc. No. 50) at 2.
Omi is a Professional Enployee Organization (“PEO) or enployee
| easi ng conpany. See Alert Mdtor’s Declaration in Opposition to
Notice of Mdtion for Summary Judgnent (“Pl. Decl.”) (Doc. No.
51), Ex. A. PEGCs contract with client conpanies to provide

enpl oyees, as well as hel p manage a wi de range of activities



relating to human resources. See Pl. Meno., Ex. D (attached
printout from ww. napeo.org). Typically both the PEO and cli ent
conpany are consi dered enployers of a | eased enpl oyee.

CNA admts that it issued a New Jersey only workers
conpensation policy to Omi.® See CNA Menp. at 2. Travelers
admts that it admnistered Omi’s policy on behalf of CNA |d.
Travel ers denies, however, that it ever issued a policy to either
Omi or Alert Mtor. 1d. Alert Mtor argues that it is covered
by Omi’s CNA policy by virtue of its status as a co-enpl oyer of
Abutidze with Omi. OCNA denies that it either had a policy with
Alert Mdtor or that Alert Mdtor was insured under Omi’s policy.

Di scussi on

A. Standard of Revi ew

In deciding a notion for summary judgnent under Fed. R Civ.
P. 56, a court nust determ ne “whether there is a genui ne issue
of material fact and, if not, whether the noving party is

entitled to judgnent as a matter of |aw. ” Medical Protective Co.

v. Watkins, 198 F.3d 100, 103 (3d Cir. 1999) (internal citation
omtted). Rule 56(c) provides that sunmary judgnent is
appropri at e:
if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with

the affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party

> This policy was issued pursuant to the New Jersey Assigned
Ri sk Plan. See CNA Meno. at 2.



is entitled to a judgnent as a matter of |aw.
A genuine issue of material fact exists “if the evidence is such
that a reasonable jury could return a verdict for the nonnoving

party.” Anderson v. Liberty Lobby, Inc., 477 U S 242, 248

(1986). On a notion for summary judgnent, “the court nust view
the evidence in the |light nost favorable to the party agai nst
whom summary judgnent is sought and nust draw all reasonable

inferences in [its] favor.” Matsushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U. S. 574, 587(1986).

The noving party bears the initial burden of denonstrating

t he absence of a disputed issue of material fact. Celotex Corp.

v. Catrett, 477 U S. 317, 323 (1986). Upon such a show ng, the
burden shifts to the non-noving party to present “specific facts
show ng the existence of a genuine issue for trial.” Fed. R Cv.
P. 56(e). In doing so, the party opposing sunmary j udgment
cannot sinply rest on the allegations contained in its pleadings
and nust establish that there is nore than a “nmere scintilla of
evidence in its favor.” Anderson, 477 U.S. at 249. Show ng “that
there i s sone netaphysical doubt as to the material facts” is

insufficient to defeat a notion for summary judgnent. Matsushita

Elec. Indus. Co., 475 U S. at 586. |If the non-noving party fails

to create “sufficient disagreenent to require subm ssion [of the
evidence] to a jury,” the noving party is entitled to judgnent as

a matter of law. Anderson, 477 U.S. at 251-52.



B. Choice of Law

Abutidze’'s was injured in Pennsylvania. The parties agree,
however, that New Jersey | aw governs the legal issues raised in
this notion.

C. Analysis

Whet her CNA and/or Travelers owes a duty to indemify Alert
Motor is largely a question of contract interpretation. Under
New Jersey | aw, courts should give an insurance policy’s words

“their plain ordinary nmeaning.” Zacarias v. Allstate Ins. Co.,

168 N.J. 590, 595 (2001). The New Jersey Suprene Court has
observed, however, that when interpreting insurance policies
courts must “assunme a particularly vigilant role in ensuring
their conformty to public policy and principles of fairness.”

Voorhees v. Preferred Mut. Ins. Co., 128 N J. 165, 175 (1992).

But despite this and the further recognition that insurance
contracts are ‘contracts of adhesion,’” New Jersey courts wll not
“wite for the insured a better policy of insurance than the one
purchased” in the absence of any anbiguities in the policy.

G bson v. Callaghan, 158 N.J. 662, 669 (1999)(quoting Longobard

v. Chubb Ins. Co., 121 N.J. 530, 537 (1990)); see also Kanpf v.

Franklin Life Ins. Co., 33 N.J. 36, 43 (1965) (“Wen the terns of

an insurance contract are clear, it is the function of a court to
enforce it as witten and not to make a better contract for

either of the parties.”). Anbiguities, if found, are to be



interpreted in favor of the insured. See, e.qg., Cruz- Mendez v.

ISU 1ns. Servs., 156 N J. 556, 571 (1999). Finally, ®“insurance

polices nust be construed to conport with the reasonable
expectations of the insured.” G bson, 158 N.J. at 671 (citations
omtted). It is only in exceptional circunstances that New
Jersey courts will interpret an unanbi guous contract in a manner
contrary to its plain nmeaning in order “to fulfill the reasonable

expectations of the insured.” Werner Indus., Inc. v. First State

Ins. Co., 112 N.J. 30, 35-36 (1988). CNA argues that applying
t hese principles makes clear that Alert Mdtor is not insured
under the policy it issued to Omi. The Court agrees.

CNA i ssued a workers’ conpensation policy to Omi on
Sept enber 19, 2001. See CNA Menp., Ex. C (“Omi Policy”) at 1.°
Part A of the General Section defines the policy as “a contract
of insurance between you (the enployer nanmed in Item 1 of the
| nformati on Page) and us (the insurer nanmed on the Information
Page).” Omi Policy at 6. It further specifies that a party is
insured under this policy “if you are the enployer nanmed in Item
1 of the Information Page.” Omi Policy at 6 (General Section Pt
A). Item1l on the Information Page lists a single insured party
- Omi; and a single insurer - Continental Casualty Conpany

(CNA). See Omi Policy at 1. In fact, Alert Mdtor is listed

® Page references to the Omi Policy are based on the
nunbering fromthe electronically filed copy attached as Ex. Cto
CNA' s Menorandum of Law (Doc. No. 49).
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neither in the policy nor any of the attached endorsenents.’

Not deterred by these undisputed facts, Alert Mtor asserts
that “CNA owes [it] a defense under the unanmbi guous policy
| anguage contained in Part Two - Enployer [sic] Liability
| nsurance.” PI. Menpb. at 2 (Omi Policy at 7). CNA' s duty to
defend Alert Mtor allegedly arises fromthe provision in Part
Two that obligates CNA to pay

all sunms you legally must pay your

énblbyees, provide the bodily injury is
covered by this Enployers Liability

| nsurance. The danmages [CNA] wi |l pay, where
recovery is permtted by |law, include
damages: . . . (4) because of bodily injury

to your enployee that arises out of and in
t he course of enploynent, clained against you
in a capacity other than as enpl oyer.

Omi Policy at 7 (enphasis added); see also PI. Decl. at 3-4.

Alert Motor argues that this provision would require CNA to
indemmi fy/defend it if the Court were to conclude that Alert

Mot or enpl oyed Abutidze. Because the issue of who enpl oyed
Abutidze at the tine of the accident is presently unresol ved,
Alert Motor argues that there exists a genuine issue of materi al

fact that precludes dism ssing CNA and Travelers fromthis case.

" Defendant Travelers is not listed as an alternative
i nsurer under this policy. Alert Mtor has not advanced any
evi dence that Travelers issued a policy to either Omi or Alert
Mot or. Because Alert Mtor has not proffered any evidence to
raise a triable issue as to whether Travelers owed it a duty
under the Omi Policy, this Court GRANTS Travel ers’ notion for
summary judgnent and DISM SSES it as a party fromthis action.
Accordingly, the remainder of this analysis considers only CNA s
potential duties to Alert Motor.



Wiy this is so is unclear. Wether or not Alert Mtor was
Abutidze's enployer is irrelevant to Defendants’ duty to
indemmi fy and defend Alert Mdtor.

Alert Mtor contends that as Abutidze s all eged co-enpl oyer
t he above quoted provision provides it coverage. It does no such
thing. The provision provides that CNA will|l pay all danmages that
the insured party, i.e. “you,” is obligated to pay. And it is
unm stakably clear that the “you” insured by this policy is Omi,
not Alert Motor. See Omi Policy at 1. Alert Mtor does not
identify any provisions in the policy that extends its coverage
to parties who are Omi’s co-enployers. It also does not cite
any nodifications to the policy that woul d extend coverage to
Alert Mdtor. Indeed, as Defendants aptly note, Alert Mtor has
not produced any evidence that it was issued any certificates of
i nsurance or received any docunentation from Omi suggesting that
it was listed as an insured on the Omi Policy. See Reply Bri ef
of Continental Casualty Conpany in Support of its Mtion for
Summary Judgnent (“CNA Reply”) (Doc. No. 52) at 5.

Wi | e acknow edging that the Omi Policy does not
“specifically identify it as an insured,” Alert Mtor clains that
“PEO s sinply do not and cannot include the many nanes of client
conpani es as co-insureds on the declaration pages.” Pl. Mno. at
3-4. Aert Mtor offers no | egal or factual support for this

contention. Because the plain and unanbi guous | anguage of the



Omi Policy does not identify Alert Motor as an insured, this
Court may not sinply ignore it and make Alert Mdtor a party to
the policy in the absence of exceptional circunstances.

In any event, Alert Mtor contends that not being |isted as
an insured is immaterial under New Jersey’s workers’ conpensation
laws. Alert Mtor argues that New Jersey | aw provi des that
wor kers’ conpensati on coverage obtained by a PEO extends to its
client conpanies. See PI. Menp. at 4 (“lIndeed, |ogic and reason
dictate that it is the client conpanies of [PEGs] . . . which are
entitled to protection of the workers conpensation policies
issued to the PEO by the insurance industry with ful

under st andi ng that both the PEO and the client are co-enployers

i nsured under these policies.” (followed by citation to the

rel evant New Jersey statute, N J. STAT. ANN. 8 34:8-72 (West 2006))
(emphasis in original). In other words, because Omi is a PEQ
the workers’ conpensation coverage it purchased for itself to
cover its | eased enpl oyees extends to Alert Mdtor as a co-

enpl oyer (and client). If this were not the case, small business
woul d not be encouraged to | ease enpl oyees from PEGs because
there woul d not be the attendant reduction in human resources
costs, including the cost associated with procuring workers’
conpensation insurance. Wile this argunment has a certain degree
of intuitive appeal, New Jersey has not advanced this policy

through its | aws.
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New Jer sey addresses the duties and obligations of enpl oyee

i censing conpanies by statute. See N.J. STAT. ANN. 8§ 34:8-67, et
seq. (West 2006). For exanple, N J. STAT. ANN. 8§ 34:8-70,
outlines the registration and reporting requirenents for a PEQO
Alert Motor’s argunment relies on N.J. STAT. ANN. 8§ 34:8-72 - *“Co-
enpl oyers; paynent of wages of and other benefits due.” It
provides, in pertinent part, that:

a. An enpl oyee | easing conpany registered

under this act and the respective client

conpanies with which it has entered into

enpl oyee | easi ng agreenents shall be the co-

enpl oyers of their covered enpl oyees for the

paynent of wages and ot her enpl oynent

benefits due, including the obligation under

the workers' conpensation law, R S. 34:15-1

et seq., to maintain insurance coverage for

personal injuries to, or for the death of,

t hose enpl oyees by accident arising out of
and in the course of enploynent.

N.J. STAT. ANN. 8§ 34:8-72. This provision does not do what Alert
Mbt or hopes.® Rather than obviating client conpanies fromthe

responsi bility of obtaining workers conpensation insurance, the
statute actually mandates that PEGs nust conply with the workers’
conpensation laws by virtue of their status as a joint enployer.

Alert Mdtor does not identify any |anguage in the statute or

rel evant | egislative history that dictates an alternative

8 The Court notes that interpretation of N J. STAT. AN\
8§ 34:8-72 is a matter of first inpression.
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interpretation.?®

Therefore, the resolution of who Abutidze’ s enpl oyer was at
the time of the accident is unnecessary to resolving the issue of
Def endants’ duties under the Omi Policy. Because the fact of
who enpl oyed Abutidze is not material to determ ning Defendants’
duty to defend and indemify Alert Mtor, there are no genuine
i ssues of material fact in dispute and Defendants are entitled
summary judgnent as a nmatter of |law. Defendants do not owe a
duty to Alert Motor to defend and/or indemify in this action.

Concl usi on

For the foregoing reasons, the Court GRANTS Def endants’

Motion for Sunmary Judgnent and DI SM SSES W TH PREJUDI CE Al ert

Mot or’ s Conpl ai nt agai nst Defendants. The Court further ORDERS

°In contrast, California has enacted a statute that
explicitly provides that client conpanies which enter into
enpl oyee | easi ng agreenent may benefit fromthe workers
conpensati on i nsurance obtained by the PEO. See CaL. LaB. Code
8 3602(d) (“an enployer may secure the paynment of conpensation on
enpl oyees provided to it by agreenment by another enpl oyer by
entering into a valid and enforceabl e agreenent with that other
enpl oyer under which the other enployer agrees to obtain, and
has, in fact, obtained workers' conpensation coverage for those
enpl oyees. In those cases, both enployers shall be considered to
have secured the paynent of conpensation . . . Enployers who have
conplied with this subdivision shall not be subject to civil,
crimnal, or other penalties for failure to provide workers
conpensation coverage or tort liability in the event of enployee
injury, but may, in the absence of conpliance, be subject to al
three.”) (enphasi s added); see also D anond Whodworks, Inc. V.
Argonaut Insurance Co., 109 Cal. Rptr. 2d 736, 748(Ca. Ct. App.
2003) (“Labor Code section 3602, subdivision (d), acknow edges
t he exi stence of enpl oyee | easing arrangenents and provides
protection for the |easing enployer and the client enployer
alike.”).
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t hat Defendants CNA and Travel ers are hereby DI SM SSED fromthis

action. An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ZAZA ABUTI DZE AND : ClVIL ACTION
YELENA MASHKEVI CH, H W :
04- 1578

V.
HAROLD FI SHER & SONDS, INC, d/b/a
“DELANCO TARPS’ and ENTERPRI SE
RUBBER, | NC.

V.
ALERT MOTOR FREI GHT, | NC

V.
UNI TED STATES LI ABI LI TY | NSURANCE
GROUP, CONTI NENTAL CASUALTY COVPANY:
(CNA), TRAVELERS PROPERTY CASUALTY
| NSURANCE COMPANY and REPUBLI C
WESTERN | NSURANCE CO., jointly,
severally and in the alternative.

ORDER

AND NOW this 20'" day of Septenber, 2006, upon
consideration of Third Party Defendants’ (Continental Casualty
Conmpany (CNA) and Travel ers Property Casualty I nsurance Conpany
(Travelers)) Mtion for Summary Judgnent (Doc. No. 49), Third
Party Plaintiff Alert Motor Freight, Inc.’s (Alert Mtor)
opposition (Doc. Nos. 50, 51), and Defendants’ reply thereto
(Doc. No. 52), it is hereby ORDERED as foll ows:

1. The pleadings are anended to reflect that the proper

nanme of Defendant Travelers is “The Travelers Indemity

Cor poration,” and
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2. Defendants’ Mdtion for Summary Judgnent is GRANTED,
and
3. Alert Mdtor’s clainms agai nst Defendants seeking a

decl aratory judgnent are DI SM SSED W TH PREJUDI CE

It is FURTHER ORDERED t hat JUDGVENT is ENTERED in favor of
Def endants CNA and Travel ers that Defendants do not owe a duty to
indemmify and/or Alert Mtor in the above captioned matter.
Def endants CNA and Travelers are therefore DISM SSED fromthis

matter.

BY THE COURT:

s/J. Curtis Jovyner
J. CURTIS JOYNER, J.
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