I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRUCE DONALDSON, et al . : ClVIL ACTI ON
V. :
EXELON CORP., et al. : NO. 05- 1542
MEMORANDUM
Dal zel I, J. Sept enber 14, 2006

Four of the five naned plaintiffs®in this matter seek
to certify the case as a class action under Fed. R Cv. P
23(b)(2) on behalf of a class defined as consisting of "Al
Caucasi an Mal e enpl oyees of Exel on Corporation, its
subsidiaries, affiliates and operating units.” Pl. Proposed
O der at T 1.

Seeki ng to chanpi on the 11,400 white mal es enpl oyed at
Exelon and its subsidiaries as a single class, plaintiffs spent
the bulk of their substantial filings on this notion arguing
nei t her applicable |aw nor specific facts, but instead making
vague and unsubstantiated cl ai ns about the effects of defendants'

diversity policies.® Having carefully considered the nerits of

! The notion is brought on behalf of all naned
plaintiffs except John P. Daly, presumably because Daly is no
| onger an Exel on enpl oyee and is thus not a nmenber of the
proposed cl ass.

> At one point in their brief, plaintiffs describe the
class as "all nale enployees"” of Exelon and its subsidiaries.
Pl. Br. at 1. Based on the argunents provi ded, we assune this
statenent is an error and address the notion as we have framed it
above.

®Inthese filings, we regret to say that plaintiffs

seemto have taken the old |lawerly advice that if the lawis
agai nst you, argue the facts; if the facts are agai nst you, argue
(continued...)



t hese subm ssions, we conclude that plaintiffs have failed to
denonstrate that Exelon and its subsidiaries have "acted or
refused to act on grounds generally applicable"” to that class,
Fed. R Cv. P. 23(b)(2). As will be seen, the naned plaintiffs
have not shown that their clains are sufficiently conmon or
typical to warrant certification, and neither have they all ayed
our concerns about whether they can fairly and adequately
represent the interests of the class.

The class action device is appropriate in cases where
it "saves the resources of both the courts and the parties by
permtting an issue potentially affecting every [class nenber] to
be |litigated in an econom cal fashion under Rule 23." Cenera

Tel. Co. of the Sw. v. Falcon, 457 U S. 147, 155 (1982) (quoting

Califano v. Yamasaki, 442 U.S. 682, 701 (1979)). It is designed

not to penalize defendants, but to facilitate the resolution of
conplex clains affecting potentially |arge nunbers of simlarly
situated litigants.

Here, plaintiffs desire to have a class certified under
Fed. R Cv. P. 23(b)(2). They seek a declaration that the
diversity policies of Exelon and its subsidiaries are in

violation of Title VII,* the PHRA ° and 42 U.S.C. § 1981. They

3. ..continued)

the law, if both the |aw and the facts are agai nst you, attack
t he ot her side.

42 U.S.C. § 2000e, et seq.

® 43 Pa. C.S. § 951, et seq.
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al so request an injunction against the enforcenent of those
policies, as well as various other fornms of relief.
In order to be certified as representatives of a cl ass,

the named plaintiffs nust show that:

(1) the class is so nunerous that joinder of

all menmbers is inpracticable, (2) there are

guestions of law or fact common to the class,

(3) the clains or defenses of the

representative parties are typical of the

clainms or defenses of the class, and (4) the

representative parties will fairly and

adequately protect the interests of the

cl ass.
Fed R Cv. P. 23(a). In addition, the class action nust be of
one of the types identified in Rule 23(b). As noted, plaintiffs
seek to certify this class under Rule 23(b)(2), which provides
for class actions agai nst defendants who have "acted or refused
to act on grounds generally applicable to the class, thereby
meki ng appropriate final injunctive relief or correspondi ng
declaratory relief with respect to the class as a whole." Fed.

R Gv. P. 23(b)(2).

A. Rule 23(a) Requirenents

Rul e 23(a) inposes four nowfamliar requirenments on
parties who seek class status for their clainms: nunerosity,
commonal ity, typicality, and adequacy. W w | address each in

turn bel ow.

1. Nunerosity
Al t hough we have concerns about the breadth w th which
plaintiffs have defined their proposed class, it is clear that,

as proposed, it is "so nunerous that joinder of all nenbers is



inpracticable.” Fed. R Cv. P. 23(a)(1). Wile defendants cite
a nunber of cases that have refused to certify broadly defined

cl asses such as the one here, we read those cases to be concerned
primarily with commonality and typicality, not nunerosity. |If
the injuries are sufficiently common to warrant class
certification, a group of approximtely 11,400 enpl oyees

unguestionably satisfies the nunerosity requirenent. See Wlgin

v, Magic Marker Corp., 82 F.R D. 168, 171 (E.D. Pa. 1979)

("[Courts are quite willing to accept commbn sense assunpti ons
in order to support a finding of nunmerosity.") (quoting 5 Newberg
on Class Actions 8§ 8812 (1977)).

2. Commonality

The comonal ity requirenent has been held to present a
relatively | ow bar because, in general, the proponent of class
status need only show a single comon issue of |law or fact. Baby

Neal ex rel. Kanter v. Casey, 43 F.3d 48, 56 (3d Gr. 1994). 1In

enpl oynment di scrimnation cases, however, the Suprene Court has
made cl ear that an abstract policy of discrimnation is not
sufficient to satisfy the conmonality requirenment as to al
affected enpl oyees. Falcon, 457 U S. at 159 n.15. The proponent
of class certification nmust show that a discrimnatory practice
affects all menbers of the class in sonme comobn way.

Because of the vast differences anong the cl ass
menbers, it is hard to find a sufficient common thread of |aw or
fact wwth which to tie themtogether. Plaintiffs point out,

quite correctly, that "racial discrimnation in an enpl oynent



context, arising out of the enployer's standard operating

procedure, is well-suited to class adjudication.” Ellis v. Elgin
Ri verboat Resort, 217 F.R D. 415, 422 (N.D. IIl. 2003) (citing
Fal con). If plaintiffs then went on to identify a "standard

operating procedure” that applied to all white nale enpl oyees, we
m ght be able to find sufficient commonality. Instead, however,
plaintiffs go on to challenge Exelon's "diversity initiatives," a
category of policies that they never fully enunerate. PlI. Br. at
60.

In attenpting to lay out the common injury that al
cl ass nenbers have suffered, plaintiffs attach the depositions of
seven nenbers of the putative class.® Pl. Br. Ex. 7. Each of
t hem says, in identical |anguage, ' that "[f]romat |east April
2003, to the present, [he has] continued to be intentionally
di scri m nated agai nst by Exel on based on [his] race and age" and
"*diversity' wthin Exelon is known to nmean discrimnation
agai nst older white males.” PlI. Br. at 43 n.19. As evidence of
a common question of |law or fact that nore than 11, 000 nen
supposedly share, this is exceptionally weak. Wen we conpare

this case with Love v. Johanns, 439 F.3d 723 (D.C. Cr. 2006),

where the Court of Appeals upheld a denial of class certification

® As noted above, the eighth declarant, M. Daly, is no
| onger an Exel on enpl oyee and is, therefore, not a nenber of the
proposed cl ass.

" Defendants have filed a notion to strike many
par agraphs fromthe declarations attached to plaintiffs' notion.
Because we deny plaintiffs' notion to certify the class even
wi t hout striking the disputed declarations, we need not reach
def endants' notion and will deny it as noot.
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on comonal ity grounds despite the subm ssion of 1,481
decl arations, all alleging one of two specific injuries in a
cl ass consisting of "not |less than 3,000" wonen, id. at 725, it
is difficult to see how we can find a comon question of |aw or
fact on the basis of the evidence plaintiffs have submtted.
Equally distressing is the failure of plaintiffs to
al l ege any shared injury with specificity.® W are asked to
certify a class based on white nmal e enpl oyees' shared "belief[]
that they have and continue to be [sic] discrimnated agai nst by
Exel on's application of its conpany wi de policy of preferring
m nority and wonen enpl oyees and applicants over white mal e
enpl oyees.” Pl. Br. at 43. Falcon left open the possibility
that a "general policy of discrimnation"” could justify the
certification of a broad class if plaintiffs offered
"[s]ignificant proof." 457 U S. at 159 n.15. But the "bald
al l egation that the declarants and non-declarants alike are
unified by a 'common policy' of ... discrimnation is
insufficient...." Love, 439 F.3d at 729.
Goodman v. Lukens Steel Co., 777 F.2d 113 (3d Gr.

1985), is instructive as to the quantum of evidence required to
neet the Suprene Court's threshold of "significant proof.” In
Goodman, plaintiffs sought to certify a class consisting of all
bl ack enpl oyees of the defendant corporation any tinme after June

16, 1975. 1d. at 122. The &Goodman plaintiffs were able to

. It is not lost on us that identifying the injury any
nore specifically would al nost certainly nmake it inpossible to
certify such a broad class, but that is not a reason to overl ook
plaintiffs' vagueness.



produce significant evidence, both statistical and anecdotal,
that white enpl oyees were given nore desirable initia
assignnents, were transferred to desirable jobs nore frequently,
received nore incentive pay, were discharged | ess frequently,
recei ved nore pronotions to managenent, and were led to believe
that discrimnation against black enpl oyees would not be
puni shed. 1d. at 117. Nevertheless, the Court of Appeals found
that this was not "significant proof"” of a general policy of
discrimnation. 1d. at 124. The Court of Appeals found that,
because the District Court rejected sonme of plaintiffs' clains,
the injuries were no | onger conmmon to all nenbers of the class.
When conpared with Love and Goodman, both of which
refused to certify classes on commonal ity grounds, the evidence
produced here is inadequate.® Plaintiffs have produced seven
decl arations of potential class nenbers, none of which tal k about
a particularized injury the class shares. Further, while there
are allegations of a general policy of discrimnation, there is
no "significant proof." Indeed, there is far | ess anecdot al
evi dence than was present in Goodman, and there is no statistica

proof at all.?™

°® W hasten to add that plaintiffs have produced over
100 pages of briefing and three binders of exhibits attenpting to
show a variety of discrimnatory acts on the part of Exel on and
its subdivisions. The variety, however, is precisely the
problem Wiile many allegedly discrimnatory acts have been
shown, there is nothing that serves to tie together the vast
class that plaintiffs ask us to certify.

“ Not only have plaintiffs not produced any
statistical evidence of their own, they have sought to preclude
our consideration of the statistical evidence defendants

(continued...)



Further, it is not clear that plaintiffs have
successfully alleged that all white mal e enpl oyees suffered any
injury at all, much less that their injuries share a conmon
guestion of law or fact. The fact that Exelon and its business
units seek to diversify their workforce is, by itself, plainly
insufficient to represent a legally cognizable injury to non-

di verse enpl oyees. The Suprenme Court has noted with approva
that "maj or American busi nesses have nmade clear that the skills
needed in today's increasingly global marketplace can only be
devel oped t hrough exposure to wi dely diverse people, cultures,

i deas, and viewpoints." Gutter v. Bollinger, 539 U S. 306, 330

(2003); see also ladimarco v. Runyon, 190 F.3d 151, 164 (3d Cr.

1999) (" An enployer has every right to be concerned with the

diversity of its workforce, and the work environnent.").

19C...continued)

submtted. Wile plaintiffs are correct that statistica
evidence is not required in order to denonstrate conpany-w de
discrimnation, it is certainly probative. Plaintiffs' citation
to Connecticut v. Teal, 457 U S. 440 (1982), in their reply brief
is particularly inapt. Pl. Reply at 17. In Teal, the Suprene
Court held that a bottomline statistical result could not be
used to disprove a prima facie showi ng of a particular

di scrimnatory act against a particular individual or group of

i ndividuals. See Teal, 457 U S. at 455 ("Title VIl does not
permt the victimof a facially discrimnatory policy to be told
t hat he has not been wonged because other persons of his or her
race or sex were hired."). Were, however, plaintiffs attenpt to
show that all white nmal e enpl oyees were discrimnated against,
statistical evidence seens particularly apt. Because the
putative class here contains both "the victim' and the "ot her
persons of his or her race or sex" that the Court discussed in
Teal , the prohibition the Court laid down there is inapplicable.
See also Krodel v. Young, 748 F.2d 701, 709-10 (D.C. G r. 1984)
(di scussing differences between the use of statistics in

i ndi vidual cases and in pattern and practice cases).
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Agai nst such a beni gn backdrop, a "belie[f] that Exel on
manager s understand 'diversity' to be a code termfor
di scrimnation against white nmal e enpl oyees, " Donal dson Decl. at
1 17, sinply cannot be credited as alleging a |l egally cognizable
injury, particularly not one that affects nore than 11, 000
enpl oyees in a comon way. "Conclusory allegations of

discrimnation on a class-basis are not enough."” Zapata v. |BP

Inc., 167 F.R D. 147, 158 (D. Kan. 1996). Plaintiffs cannot
"sinmply leap fromthe prem se that they were the victins of
discrimnation to the position that others nust al so have been."

Morrison v. Booth, 763 F.2d 1366, 1371 (11th C r. 1985).

We therefore find that plaintiffs have failed to

satisfy the conmmonality requirenent of Fed. R Cv. P. 23(a)(2).

3. Typicality

In addition to showi ng a conmon question of |aw or
fact, which plaintiffs have failed to do, the proponent of class
certification nust denonstrate that the clains of the named
parties are typical of all the clainms of the class.
"[T]ypicality entails an inquiry whether 'the named plaintiff's
i ndi vidual circunstances are markedly different or ... the |egal
t heory upon which the clains are based differs fromthat upon

which the clainms of other class nmenbers will perforce be based.

Ei senberg v. Gagnon, 766 F.2d 770, 786 (3d Cr. 1985) (quoting

Weiss v. York Hospital, 745 F.2d 786, 809 n.36 (3d Cir. 1984)).

Typicality presents a nunber of problens here for

certifying the class. First, and nost notably, the individual



plaintiffs are primarily claimng discrimnation based on age and
race', whereas the class being proffered for certification
asserts cl ains based on sex and race. Because of the added age
discrimnation issue, the clains of the naned plaintiffs nmay be
inconflict with the clainms of the class, particularly where, for
exanpl e, a young, white nale was pronoted over one of the naned
plaintiffs. This sort of conflict generally defeats a naned

plaintiff's claimto typicality. See Baby Neal, 43 F. 3d, at 57

("The typicality criterion is intended to preclude certification
of those cases where the legal theories of the nanmed plaintiffs
potentially conflict with those of the absentees by requiring
that the common clains are conparably central to the clains of
the named plaintiffs as to the clains of the absentees.").

In addition, a naned plaintiff who is subject to a

uni que defense wll destroy typicality. See Gary Plastic

Packagi ng Corp. v Merrill Lynch, Pierce, Fenner and Smith, Inc. ,

903 F.2d 176, 180 (2d. Cir. 1990); Ritti v. U Haul Int'l Inc.,

G v. No. 05-4182, 2006 W. 1117878 (E.D. Pa. 2006). Here, as

def endants point out in their brief, each of the naned plaintiff

proposed class nenbers is subject to one or nore uni que defenses.
See Def. Mem, at 44 (noting that Donal dson had been denoted for
cause, Ferry and Jackson may have been untinely with their EECC

filings, Ferry did not apply for a Foreman position, and Tayl or

Y9t is true that the individual plaintiffs also
al | ege sex discrimnation but, because it appears that nearly al
the applicants for the Foreman and Supervi sor positions were nen,
t he gravanen of the naned plaintiffs' clains deals with race and
age.
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admts that he was not qualified for a Foreman position). Wile
it is true that, as regards any relief that could be awarded to
the entire class, these individual questions are not relevant,
they will alnost certainly becone the focus of the case if the
class action is tried together wwth the specific clains of the
nanmed plaintiffs. Thus, trying these individual clains together
Wi th the proposed class action renders class treatnent both

unnecessary and inefficient. C. Baby Neal, 43 F.3d at 55 ("The

requirenents of Rule 23(a) are neant to assure both that class
action treatnent is necessary and efficient and that it is fair
to the absentees under the particular circunstances.").

Finally, courts have generally held that at |east one
nanmed plaintiff nust have a cl ai m agai nst each defendant. See

Thonpson v. Bd. of Educ. of Roneo Cnty. Sch., 709 F.2d 1200,

1204-05 (6th Cr. 1983); La Mar v. H & B Novelty & Loan Co., 489

F.2d 461, 466 (9th Gr. 1973); dark v. MDonald's Corp., 213
F.R D. 198, 222 (D.N.J. 2003). It is not clear fromthe

pl eadi ngs exactly which corporate entity each of the defendants
works for,* but it does not appear that, between them they have
clains against all three naned defendants. Further, since the
proposed cl ass includes enpl oyees of all "subsidiaries,
affiliates and operating units,” it is a near certainty that the
named plaintiffs collectively fail to neet the requirenent of

havi ng a cl ai m agai nst each defendant.

2 The pl eadings and exhibits refer al nost exclusively
to the generic nane for all defendants, "Exelon."
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For all of these reasons, plaintiffs' clainms are not
sufficiently typical to neet the requirenents of Fed. R Cv. P

23(a)(3).

4. Adequacy

Many of the issues we addressed in the previous section
al so go to the question of adequacy. The adequacy inquiry
"serves to uncover conflicts of interest between named parties

and the class they seek to represent.” Anchem Prods., Inc. v.

Wndsor, 521 U. S. 592, 625 (1997). Because we have al ready
addressed a nunber of possible conflicts between naned plaintiffs
and the rest of the proposed class, we will not bel abor the point
her e.

Suffice it to say that there are many potenti al
conflicts between naned plaintiffs -- whose factual situations
are quite simlar -- and such a large class -- which enconpasses
a huge variety of enployers, union nenberships, diversity
policies, ages, and |evels of experience. Wile these potenti al
conflicts, taken alone, mght not preclude class certification,

t aken together with the concerns rai sed above, they raise
i nsuperabl e barriers to the successful litigation of this matter

as a class action.

B. Rule 23(b)(2) Requirenents

12



In order to proceed under Rule 23(b)(2), *® plaintiffs
nmust denonstrate sone action on the part of Exelon and its
subsidiaries that applies to all 11,400 nenbers of the putative
cl ass, despite the fact that they "work for ten conpanies at 116
facilities or offices in nine states and the District of
Colunbia.” D. Mem at 1. Because none of the specific policies
at issue applies to all enployees in the putative class,
plaintiffs instead base their certification notion on an
al l egation that "Exelon has created a corporate culture which
di scrimnates agai nst white males.” PI. Br. at 3. Al though
plaintiffs correctly point out that enploynent discrimnation
al l egations are prine exanples of the kinds of actions typically
certified under Rule 23(b)(2), i1d. at 56-57, Title VIl "contains
no special authorization for class suits naintai ned by private
parties" and potential class representatives suing under Title
VII must still neet the requirenents of Rule 23. Fal con, 457
U S at 156.

In order to succeed in its notion, therefore,
plaintiffs nust identify a harmthat all white nales suffer at
all Exelon sites as a result of the Exelon corporate culture.
They have not done this. Wile a class of white mal es who

applied for and were denied foreman positions in 2003, or a class

¥ Plaintiffs also address, in a footnote, the
suitability of this class for certification under Rule 23(b)(1).
First, on a matter as inportant as class certification, we are
| oat he to place nuch weight on a | egal argunent given such
cursory treatnment by the noving party. Second, as the preceding
pages should show, we find that on these facts certification of
such a broad class under any subsection of Rule 23(b) is
unwar r ant ed.
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of all white males who applied for pronotions to exenpt positions
while the AIP was in effect, or possibly even a class of all
white mal es who heard John Rowe's speech at the 2003 corporate
nmeeting could plausibly allege a shared harm the experiences of
the enpl oyees in this proposed class are sinply too vague and
diverse for a class action to facilitate adjudication of clains.
Put anot her way, this proposed class enconpasses both the 40-year
vet eran who has been passed over for a pronotion many tines and
the new hire of |ast week' who is unaware that Exelon has a
diversity policy at all.

In the absence of a specific policy applicable to al
enpl oyees, this proposed class sinply |lacks the conmmonality of

interest that Rule 23(b)(2) requires.

C. Concl usion

Because we find on nultiple grounds that plaintiffs
have failed to neet the requirements of both Rule 23(a) and Rule
23(b)(2), plaintiffs' nmotion for class certification nust be

denied. An Order to this effect foll ows.

BY THE COURT:

“ Actually, it is not clear whether plaintiffs seek to
certify a class consisting of all white nal e enpl oyees over a
period of tinme or as of a particular date. W assune, only for
pur poses of the illustration above, that a white man hired | ast
week woul d be part of the proposed class.
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[s/ Stewart Dal zell,

J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRUCE DONALDSON, et al. ) G VIL ACTI ON
V. :
EXELON CORPORATI ON, et al. : NO. 05-1542
ORDER

AND NOW this 14th day of Septenber, 2006, upon
consideration of plaintiffs’ notion for class certification
(docket entry # 44), defendants' nenorandumin opposition (docket
entry # 52), plaintiffs' reply (docket entry # 55), defendants'
notion to strike (docket entry # 53), and plaintiffs' response to
that notion (docket entry # 56), and for the reasons articul ated
in the acconpanyi ng Menorandum of Law, it is hereby ORDERED t hat:

1. Plaintiffs' notion for class certification is
DENI ED,;

2. Defendants' notion to strike is DENIED AS MOOT;

3. Al nerits discovery regarding the naned
plaintiffs' clains, including any required expert reports, shall
be COMPLETED by Decenber 1, 2006;

4. On Decenber 1, 2006, the parties shall jointly
REPORT to the Court by fax whether they believe a settl enent
conference with the Court or with Judge Hart woul d be producti ve;
and

5. Mdtions for summary judgnment shall be FILED by
Decenber 15, 2006, with responses due January 11, 2007.

BY THE COURT:

/sl Stewart Dal zell, J.
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