IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BARBARA DOUGHERTY : CIVIL ACTI ON
v. : 05- 2336

TEVA PHARVACEUTI CALS USA

JOYNER, J. August 29, 2006

VEMORANDUM AND ORDER

Via the notion now pendi ng before this court, Defendant,
TEVA Pharmaceuticals USA (“Defendant” or “TEVA’), noves to
dismss Plaintiff’s Conplaint pursuant to Federal Rul e of
Procedure 12(c) or 56(c). For the reasons set forth bel ow, the
notion shall be granted in part and denied in part.

l. Procedural Background

Plaintiff, Barbara Dougherty (“Plaintiff”), seeks recovery
for alleged violations of the Americans with Disabilities Act, 42
US C 8§ 12101 et seq. (“ADA’), and the Fam |y and Medi cal Leave
Act, 29 U S.C 8§ 2601 et seq. (“FMLA"). Plaintiff filed this
case as a pro se plaintiff, and was granted | eave to proceed in
forma pauperis. TEVA answered Plaintiff’s Conplaint, and then
filed a Motion for Judgnent on the Pl eadi ngs and/or Sunmary
Judgnent on the basis that Plaintiff’s clains were barred by a
rel ease agreenment and that she failed to state a claimfor which
relief could be granted. Plaintiff responded to this notion, and
al so requested that this Court appoint counsel to act on her

behal f. The Court appointed counsel to represent Plaintiff,



ordered Plaintiff to submt an Anmended Conpl aint, and granted

| eave to conduct discovery limted to the question of the
validity of any rel ease agreenent signed by Plaintiff. Plaintiff
was deposed, and filed an Anended Conplaint. TEVA filed a

Suppl ement to Defendant’s Menorandum of Law in Support of its
Motion for Judgnent on the Pl eadings and/or Summary Judgnent t hat
renewed its original notion to the extent it argued that
Plaintiff’s clains were barred by a rel ease agreenent.?

1. Factual Background

Plaintiff was hired by TEVA on May 4, 1998 as a
receptionist. (Pl.’s Dep. at 18.) Plaintiff later applied for
and was awarded the position of senior secretary in the nedical
affairs departnent. (ld. at 20-21.) In that position, Plaintiff
reported to departnent manager Andy Shapiro, and was al so
supervised by Valarie Cullen (“Cullen”). (lLd. at 21, 23.)

In 2003, there was friction between Cullen and Plaintiff.
(Pl.”s Dep. at 27-29.) The two had di sagreenents regarding
Plaintiff’s work performance. (ld.) Cullen also involved
herself in the efforts of Plaintiff’s famly nenbers to convi nce
Plaintiff to resune nedication she had been prescribed to treat
her post-traumatic stress disorder (“PTSD'). (lLd. at 44.)

Plaintiff contacted the Equal Opportunity Enpl oynent Conm ssion

Wi | e Defendant’s Suppl enment purports to “augnent” the
earlier notion, facial deficiencies in pleading conplained of in
the original notion were resolved by the Anmended Conpl ai nt,
maki ng t hose portions of the notion noot.



(“EECC’) in May 2003 because she felt that she was the victim of
discrimnation. (ld. at 34-35.) Plaintiff also | ooked for other
enpl oynent. (ld. at 29-31.)

Plaintiff’s issues with Cullen culmnated in a neeting with
Senior Director of Human Resources Ant hony Cerbone (“Cerbone”).
(Pl.”s Dep. at 29-31.) Apparently unable to resolve the
situation, Cerbone suggested that it m ght be best if Plaintiff
left TEVA. (ld. at 29-30.) Cerbone nentioned the possibility of
provi ding a severance package for Plaintiff. (lLd. at 32.)

On June 9, 2003, Plaintiff received a Separation Agreenent
and Ceneral Release via inter-departnent mail. (Pl.’s Dep. at
57.) The Separation Agreenent and General Rel ease provided that,
in exchange for agreeing to its ternms, Plaintiff would receive
one nonth’s salary and continued health i nsurance through COBRA.
(Id.) Plaintiff left work on June 9, 2003, and deci ded not to
return to TEVA. (ld. at 39, 57.)

On June 10, 2003, Plaintiff called Cerbone regarding the
papers she had received the previous day. (Pl.’s Dep. at 57-58.)
Plaintiff told Cerbone that she did not want to | eave the
conpany, but that she wanted to take a | eave of absence. (ld.)
Cerbone offered to increase the conpensati on under the severance
package to two nonths of salary and two nont hs of continued
coverage through COBRA. (ld.) Plaintiff said “okay,” and on
June 13, 2003 Cerbone mailed a second Separation Agreenent and

CGeneral Rel ease (the “Agreenent”) including this change. (ld. at



37-38; see Def.’s Mot. for Judgnent on the Pl eadi ngs and/ or
Summary Judgnent (“Def.’s Mdt.”) Ex. A, Agreenent.)

Plaintiff discussed the Agreenent wth her son and daughter-
in-law. (Pl.’s Dep. at 39-40.) Plaintiff also discussed the
Agreenent by phone with Ed McCaffrey (“MCaffrey”), a
representative fromthe EECC. (l1d.) Plaintiff’'s famly nenbers
and McCaffrey all advised Plaintiff to sign the agreenent.? (ld.
at 45-46.) Plaintiff attenpted to engage an attorney, and
contacted perhaps half a dozen, but was unable to retain counsel.
(ILd. at 41.)

The Agreenent provides, in relevant part:

1. TEVA agrees to pay DOUGHERTY, by neans of a |unp
sum the equivalent of two nonth’s wages, in addition
to the equival ent cost of two nonth’s COBRA coverage
and further agrees not to contest DOUGHERTYS [sic]
application, if any, for unenploynent benefits and, in
consi deration of such and intending to be legally
bound, DOUGHERTY does hereby REM SE, RELEASE AND
FOREVER DI SCHARGE TEVA . . . of and fromany and in al
manner of actions, causes of action, suits, debts,
claims and demands arising fromor relating in any way
to her enploynment with TEVA. DOUGHERTY specifically
wai ves any clains that she m ght have under Title VII
of the Cvil R ghts Act of 1964, the Anericans with
Disabilities Act, the Age Discrimnation in Enploynent
Act, the Enployee Retirenent |Incone and Security Act of
1974, the Pennsylvani a Law Agai nst Di scrimnation and
any and all other federal, state or |local statutory
clainms or clains under conmon | aws including clains for
breach of contract, wongful discharge, defamation or
tortious conduct and any and all other clains arising
out of DOUGHERYS [sic] enploynment with TEVA which
coul d be brought in federal or state court

’2In her Affidavit, Plaintiff clains that a different,
unnamed EECC representative |ater assured her that she could
still sue despite having signed the agreenent. (Pl.’s Aff. at 1
13.)



2. DOUGHERTY furt her acknow edges that:

(a) she waives her clains know ngly and
voluntarily in exchange for the consideration
descri bed in paragraph one (1) above, and
acknow edges that she woul d not ot herw se
have been entitled to that consideration and
that the consideration provided is of val ue;

(b) she has, by virtue of this Agreenent, been
advised in witing by TEVA to consult with an
attorney in connection with this Agreenent;

(c) she has been given a period of twenty-one
(21) days to consider this Agreenent;

(d) she understands that she may revoke this
Agreenent for a period of seven (7) days
followi ng the date she signs the Agreenent
and that the Agreenent will not becone
effective until the seven (7) day revocation
peri od has expired;

(e) if she revokes the Agreenent in accordance
Wi th subparagraph (d) above, she will no
| onger be eligible for the consideration
descri bed in paragraph one (1) above

3. DOUGHERTY further agrees and covenants that
nei t her she nor any person, organization or other
entity acting on her behalf, wll file, charge, claim
sue or cause or permt to be filed, charged, or

claimed, any further action for danmages . . . involving
any matter occurring at any tine in the past up to the
date of this Agreement before any court . . . involving

the continuing effects of any acts or practices which
may have arisen or occurred prior to the date of this
Agr eenent .

6. DOUGHERTY agrees that, as a condition of this
Agreenent, she is precluded fromdisclosing, directly
or indirectly, the existence of this Agreenent and/or
the ternms and conditions of this Agreenent to any
person, place or thing whatsoever, aside from
DOUGHERTYS [sic] imrediate famly, accountant(s) or

| awyer (s). DOUGHERTY further agrees that disclosure of




this Agreenent, its terns and conditions, and
specifically the ternms relating to TEVA S obligations
and the consi deration described in Paragraph one (1),
by either party or by anyone acting on DOUGHERTYS
[sic] behalf, including counsel, shall be deened a
mat eri al breach of this Agreenent.

See Agreenent. Plaintiff stated that she understood that, by
signing the Agreenent, she was promsing not to bring a claim
agai nst TEVA. (Pl.’ s Dep. at 46-47.) Plaintiff executed the
Agreenent on July 2, 2003 and returned it to TEVA. (ld. at 43.)

Plaintiff felt pressured by her famly and Cullen to sign
the Agreement.® (Pl.’s Dep. at 44.) Plaintiff and Cullen never
di scussed the agreenent. (ld. at 44-45.) Cullen did cal
Plaintiff at sonme point after June 8, 2003, and asked her whet her
she planned to return to work. (ld. at 45.)

Plaintiff testified that she signed the agreenent because
she “needed the noney for therapy” and for a place to |ive.
(Pl.”s Dep. at 45.) \While Plaintiff understood that she agreed
not to bring a claimagainst TEVA, she believed that the
Agreenment was part of what she perceived to be harassnent, and
that the agreement was “illegal.” (ld. at 41, 47.)

On July 9, 2003, Plaintiff called Cerbone’s office, and

planned to tell himthat she wanted to revoke the Agreenent.

Plaintiff’s Opposition to Defendant’s Modtion for Judgnent
on the Pleadings relied, in part, on Plaintiff’'s Affidavit. This
affidavit included allegations that, during the nonths | eading up
to Plaintiff’s severance, Cullen and ot her TEVA enpl oyees nade
threats to have Plaintiff involuntarily commtted. (Pl.’s Aff.
at Y1 7, 8.a and h.)



(Pl.”s Dep. at 49-50, 65.) Cerbone was not avail able, so
Plaintiff spoke with his secretary. (l1d.) Plaintiff did not
state the purpose of her call, but asked instead that her call be
returned. (ld.) Plaintiff left a phone nunber for her son's
home, where she was staying on July 9, and a friend s house,
where she planned to be staying on July 11. (ld.) Plaintiff
testified that she also called TEVA again “a couple of tinmes” on
July 11, and was not able to reach Cerbone directly, but left
messages on both Cerbone’s and his secretary’ s voice mail, asking
for her call to be returned. (l1d.) Plaintiff clains that she
did not | eave a nessage specifically revoking the Agreenent
because she believed that the |anguage therein prohibiting her
from di scl osing the exi stence and contents of the agreenent neant
that she could only speak to Cerbone directly, and could not

| eave a voice mail nessage. (Pl.’s Dep. at 49; Pl.’s Aff. at 1
10.)

Mchelle Wl helm an adm nistrative assistant in TEVA' s
Human Resources Departnent, called Plaintiff at her son’s hone on
July 11, but Plaintiff was not there. (Pl.’s Dep. at 66.)
Plaintiff did not nake any further to contact TEVA. (ld. at 50,
67.) |In accordance with the provisions of the Agreenent,
Plaintiff received a check from  TEVA on July 11, 2003. (lLd. at
52.) Plaintiff retained the nonies paid to her under the

Agreenment. (Pl.’s Mem of Lawin Qpp. to Def.’s Mdt. (Pl.’s

Qpp.) at 4.)



In addition to the undi sputed facts set forth above,
Plaintiff has, through her pro se pleadings and Affidavit,
all eged a pattern of conduct by Cullen and others that she
percei ved as harassing and threatening. Specifically,
Plaintiff’s Opposition to Defendant’s notion relies, in part, on
Plaintiff’s allegation that Cullen, Mary Ann Geiger (“Geiger”),
and Tu Din Tu (“Tu”)4, threatened Plaintiff with involuntary
commtnment. (See Pl.’s Opp. at 5; Pl.’s Aff. at 1 7, 8.a, b, h)
Plaintiff alleges that in April and May of 2003, Cullen told
Plaintiff “I think you should take your nedicine,” and nentioned
that she had once used force to nmake her son take nedication.
(Id. at 8.b, h) These comments led Plaintiff to believe that
Cullen would try to have her involuntarily commtted if she did
not take her nmedication. (ld.) Plaintiff alleges that, at sone
point after Cullen’s coments regarding Plaintiff’s nmedication,
Ceiger conplained to Plaintiff about the condition of her car,
and then nmentioned “we’re looking for a two to three year
commtnment.” (ld. at 8.a.) This comment lead Plaintiff to
believe that Cullen had enlisted Geiger’s help to have Plaintiff
involuntarily commtted if she didn't |eave TEVA. (lLd.) Lastly,
Plaintiff alleges that in February 2003, Tu told her a story that

she interpreted as a threat to have her involuntarily commtted.

(1Ld.)

“Tu and Geiger were also TEVA enpl oyees.



I11. Legal Standard for Sunmary Judgnent

In deciding a notion for summary judgnment® under Fed. R
Cv. P. 56(c), a court nust determ ne "whether there is a genuine
issue of material fact and, if not, whether the noving party is

entitled to judgnent as a matter of law. " Medical Protective Co.

v. Watkins, 198 F.3d 100, 103 (3d GCr. 1999) (citations omtted).
Rul e 56(c) provides that sunmary judgnent is properly rendered:
i f the pleadings, depositions, answers to

interrogatories, and adm ssions on file, together with

the affidavits, if any, show that there is no genuine

issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of |aw.

Thus, sunmary judgnment is appropriate only when it is
denonstrated that there is no genuine issue as to any materi al
fact and that the noving party is entitled to judgnent as a

matter of | aw. Celotex Corp. v. Catrett, 477 U. S. 317, 322-32

(1986). An issue of material fact is said to be genuine "if the

evidence is such that a reasonable jury could return a verdict

for the nonnoving party." Anderson v. Liberty Lobby, Inc., 477

U S 242, 248 (1986). A party seeking summary judgnent bears the
initial burden of identifying portions of the record that
denonstrate the absence of issues of material fact. Celotex, 477
U S at 323. The party opposing a notion for sunmary | udgnment

cannot rely upon the allegations of the pleadings, but instead

*Def endant’s notion seeks disnissal of Plaintiff’s Conplaint
pursuant to Rule 12(c) or 56(c). Because we go beyond the
pl eadi ngs to consider Plaintiff’'s deposition testinony, we treat
this notion as one for summary judgnment under Rul e 56.



must set forth specific facts show ng the exi stence of a genuine
issue for trial. |d. at 324; Fed. R Cv. P. 56(e). "Wth
respect to an issue on which the nonnoving party bears the burden
of proof,"” the novant may satisfy its burden by "‘showi ng’ — that
IS, pointing out to the district court — that there is an absence
of evidence to support the nonnoving party's case." Celotex, 477
U S. at 325.
| V. Discussion

Def endant argues that Plaintiff’s clains under the FMLA and
ADA are barred by the Agreenent. Defendant argues that the
Agreenent bars Plaintiff fromasserting a cause of action under
the FMLA. ¢ The rel evant regul ations, however, prohibit Plaintiff
fromwai ving her rights under the FM.A

29 CF.R 8§ 825.220(d) provides that “enployees cannot
wai ve, nor may enployers induce enpl oyees to waive, their rights
under [the] FMLA.” The question of whether an enpl oyee can, as
part of a severance agreenent, waive his or her right to sue for
violations of the FMLA appears to be a matter of first inpression
inthis circuit. Only a few courts have exam ned this question,
and the results have not been entirely consistent. W are
satisfied that the plain | anguage of 8§ 825.220(d) prohibits such

wai ver, and that the regulation is valid under Chevron U S. A

Inc. v. NRDC, 467 U.S. 837 (1984).

5Pl ai ntiff’s Conpl aint appears to contain clains based on
interference, discrimnation, and retaliation. (See Pl.’s Conpl.
at §T 25-31.)



Under Chevron, where Congressional intent is unclear, we
defer to an agency’s reasonable construction of the statute it

adm ni sters. Romani shyn v. AG of the United States, No. 05-3141,

2006 U.S. App. LEXIS 18225 (3d Gir. July 20, 2006) (citing
Chevron, 467 U.S. at 842-843). The intent of Congress is unclear
“where a statute is silent or anbiguous with respect to the
question at issue.” 1d. The initial inquiry under Chevron,
therefore, is whether Congress has spoken to the question before
us. The statutory text of the FMLA “neither explicitly provides
for nor precludes” the waiver of clains. See 29 U S.C § 2601 et

seq.; Taylor v. Progress Engergy, Inc., 415 F. 3d 364, 369 (4th

Cr. 2005). Thus, Congress has not spoken directly to the
guestion of waiver.

Congress has, however, directed that Secretary of Labor
i ssue such regul ations as are “necessary to carry out” the
statute. 29 U . S.C. 8§ 2654. The conprehensive regul ati ons
promul gated by the Departnent of Labor (“DOL”) pursuant to 8§ 2654
i ncludes 8§ 825.220(d). The second part of the Chevron anal ysis
turns on whether the regulation is “based on a perm ssible

construction” of the FMLA See Chevron, 467 U.S. at 843

Whil e no court has concluded that 8§ 825.220(d) is
i nper m ssi bl e under Chevron, courts have differed sonewhat in
their interpretation of the actual neaning of that section.

Conpare Taylor, 415 F.3d at 369-71 with Faris v. Wllians WPC-1




Inc., 332 F.3d 316, 319-322 (5th Gr. 2003)’. |In Faris, the
Fifth Crcuit interpreted the | anguage of 8§ 825.220(d) as
implicitly limted in tw significant ways.® The Faris court
found that the term “enpl oyee” refers only to current enpl oyees.
Faris, 332 F.3d at 320. Thus, the court concluded that §
825. 220(d) does not invalidate a forner enployee’s agreenent
wai ving his rights under the FMLA. 1d. The court |ooked to
ot her uses of the word “enployee” in the FMLA and rel evant
regul ations. [d. Usage varied in whether it contenpl ated
current or forner enployees, and several instances of use within
t he sanme subsection concerned only current enployees. 1d. Thus,
the court concluded that there were “strong indications” that
only current enpl oyees were covered. |d.

Faris also held that 8§ 825.200(d) prohibits only the

prospective wai ver of rights under the statute. Faris, 332 F. 3d

'Def endant offers Hal vorson v. Boy Scouts of Am, No. 99-
5021, 2000 U.S. App. LEXIS 9648 (6th Cr. May 3, 2000) as a case
in harmony with Faris. Halvorson, however, while it allowed
wai ver of FMLA clains in a resignation agreenent, did not even
mention 8 825.220(d), nuch |ess provide any guidance as to its
applicability. Particularly in the context of an unpublished

opinion with no nention of the relevant issue, we will not assune
that the Hal vorson court considered the inplications of 8§
825. 220(d).

Li kew se, Plaintiff suggests that Conoshenti represents the
Third Crcuit’s intent that 8§ 825.220(d) apply to all waivers
W thout restriction. Conoshenti, however, discussed whether
acceptance of a “light duty” assignnment is considered waiver of
rights under the FMLA, and did not address the effectiveness of
wai ver in a severance agreemnent.

8The Fifth Circuit did not analyze § 825.220(d) under the
Chevron framework. See Faris, 332 F.3d at 319-322.



at 321. The court treated rights to | eave and reinstatenent as
“substantive” rights under the FMLA that could be prospectively
wai ved. [d. In contrast, causes of action for damages — suits
based on retaliation or discrimnation — were considered to be
“protection” for FMLA rights, and thus could not be considered
“rights under the FMLA” that were exenpt fromwaiver. 1d. 1In so
deciding, the court pointed out that 8 825.220 references 8§ 29

U S C 8§ 2615(a), which covers interference with FMLA rights, but
makes no nention of the protections provided by the retaliation
and discrimnation provisions. [d. Thus, while an agreenent
bargai ning away the right to take | eave or be reinstated
thereafter woul d be prohibited, one exchanging the right to sue
for retaliation or discrimnation for sonme consideration woul d
not. See id. The court did not specify whether an agreenent
relinquishing the right to sue for interference with an

enpl oyee’ s substantive FMLA rights woul d be valid.

The Fourth Circuit disagreed with Faris, and held that the
pl ai n | anguage of § 825.220(d) prohibits any wai ver of the
substantive or protective rights conferred by the FMLA unl ess
approved by the DOL or a court. Taylor, 415 F.3d at 368. Wile
Tayl or has recently been vacated for rehearing by the Fourth
Crcuit for unspecified reasons, we find that its core reasoning
i's, nonethel ess, persuasive. See 2005 U.S. App. LEXI S 15744 (4th
Cir. 2006). The Taylor court focused on the plain | anguage of

the statute, supplenented by the adm nistrative history of 8§



825.220(d). Taylor, 415 F.3d at 368. The court rejected the
Faris court’s conclusion that § 825.220(d) contenplates only the
wai ver of substantive rights. 1d. The court noted that, despite
the Faris court’s insistence that the entire section related only
to substantive rights, other subsections of § 825.220 nention the
prohi bition on discrimnation and retaliation. 1d. (citing 8
825.220(c)). Taylor concluded that the right to seek redress for
retaliation or discrimnation is just as nmuch a “right[] under
the FMLA” as the right to | eave and reinstatenent. 1d.

The Tayl or court supported its broad construction of 8§
825. 220(d) by looking to the DOL’s responses to comments on the
proposed regul ation. Taylor, 415 F.3d at 370-71. |In response to
proposed 8§ 825.220(d), several |arge businesses sought an
exception that would explicitly allow enpl oyees to waive their
clains under the FMLA as part of severance or settlenent
agreenents as allowed in the Title VII and ADEA contexts. |d.
(citing Preanble to the Final Regulations Inplenenting the Famly
and Medi cal Leave Act of 1993, 60 Fed. Reg. 2180, 2218-19 (Jan.
6, 1995)). The DOL rejected this request, noting that a
prohi bition on waiver was in line with the policy objectives of

t he FMLA.?®

°The relevant portion of the Preanble reads as follows:

Nat i onsbank Corporation (Troutnman Sanders), Southern
El ectric International, Inc (Troutman Sanders), and
Chanber of Commerce of the USA expressed concerns with
the "no waiver of rights" provisions included in

par agraph (d) of this section. They reconmended



Li ke the Taylor court, we cannot fathomthe Fifth Crcuit’s
narrow construction of 8 825.220(d) in light of this decision.
Thi s exchange of comments indicates that the DOL, and concerned
enpl oyers, realized the inpact that 8§ 825.220(d) woul d have on
rel ease agreenents made as part of severance packages. Al
parties appeared to acknow edge that 8§ 825.220(d) would prohibit

soon-to-be-forner enployees fromwaiving their right to recover

explicit allowance of waivers and releases in
connection with settlenment of FMLA cl ains and as part
of a severance package (as allowed under Title VIl and
ADEA cl ai ns, for exanple). The ERI SA I ndustry Conmittee
raised a simlar concern with respect to the rule's

i npact on early retirement wi ndows of fered by

enpl oyers. Such wi ndows are typically open for a
l[imted period of tine and require all enpl oyees
accepting the offer to be off the payroll by a certain
date. If enployees on FMLA | eave have the right to
participate in an early retirenment program but may
continue to have and assert |eave rights, the |eave
rights could adversely affect adm nistration of the
early retirenent program

The Departnent has given careful consideration to the
comments received on this section and has concl uded

t hat prohibitions agai nst enpl oyees waiving their
rights and enpl oyers induci ng enpl oyees to waive their
rights constitute sound public policy under the FMA,
as is also the case under other |abor standards
statutes such as the FLSA. This does not prevent an

i ndi vi dual enpl oyee on unpaid | eave fromreturning to
wor k qui ckly by accepting a "light duty"” or different
assignment. Accordingly, the final rule is revised to
all ow for an enpl oyee's voluntary and uncoerced
acceptance of a "light duty" assignnent. An enpl oyee's
right to restoration to the sanme or an equival ent
position would continue until 12 weeks have passed,
including all periods of FMLA | eave and the "li ght
duty" period. In this connection, see also §

825. 702(d).

60 Fed. Reg. 2180, 2218-19 (Jan. 6, 1995).



for violations of the FMLA that occurred during their enploynent.
This belies the Fifth GCrcuit’s tortuously limted definition of

“wai ver” as applying only to prospective rights. 1

That the DOL anal ogi zed § 825.220(d) to the Fair Labor

St andards Act (“FLSA’) further supports the conclusion that the

| anguage of the regulation was not intended to be limted to the
prospective wai ver of the rights to | eave and reinstatenent. The
wai ver of rights under the FLSAis |limted to those rel eases and

settl enments approved by the DOL or a court.'' See Taylor, 415

F.3d at 371. This conparison indicates an intent that the FM.A
and rights thereunder be treated simlarly to the FLSA, rather
than Title VII or other anti-discrimnation |aws.

At | east one other district court has found that 8§
825.200(d) invalidated a separation agreenent to the extent that
it purported to waive the right to sue for FMLA violations. In

Dierlamv. Wsley Jessen Corp., 222 F. Supp. 2d 1052 (N.D. 111.

2002), the court considered whether a settlenment agreenent

expressly waiving rights under the FMLA barred a forner

Also li ke the Taylor court, we are unable to find any
definition of “waive” that suggests that it refers only to the
relinqui shent of prospective rights. Taylor, 415 F. 3d at 370.

“For the purposes of this case, we need not address the
guestion of whether settlenment of FMLA litigation requires
approval of the court. W note, however, that this requirenent
appears to reach beyond the plain | anguage of § 825.220(d), and
i nvol ves situations in which the right to sue for interference or
di scrimnation has already been exercised. See, e.qg., MRae v.
Master Craft Eng., Inc., Gv. A No. 04-91, 2005 U S. Dist. LEXIS
41372 (M D. Ga. Nov. 3, 2005).




enpl oyee’s suit for FMLA interference. The court concluded that
8§ 825.220(d) reasonabl e under Chevron and invalidated the waiver.
D erlam 222 F. Supp. at 1055-56. Though the case before the
Dierlamcourt was based on interference, the court appeared to
consi der the waiver prohibition applicable to discrimnation
clains as well. 1d. at 1056.

District courts in Mchigan have concl uded that enpl oynent
agreenents limting the anount of tinme in which an enpl oyee can
bring suit against an enployer are not enforceable as to FMLA

clains. Conway Vv. Strvker Med. Div., Gv. A No. 05-40, 2006

US Dist. LEXIS 20753 (WD. Mch. Apr. 18, 2006); Lewi s v.

Har per Hospital, 241 F. Supp. 2d 769 (E.D. Mch. 2002). These

courts found that the statute of limtations set forth in the
FMLA was a right under the |law that could neither be waived under
§ 825.220(d) nor interfered with under 8 825.220(a). 1d. 1In so
concl udi ng, the Conway court noted that “[t]he filing of a [sic]
FMLA suit is the exercise of FMLA rights . . . .7 Conway, 2006
US Dst. LEXIS at *3.

Based on the plain | anguage of the regulation, we find that
8§ 825.220(d) prohibits an enpl oyee fromwaiving the right to sue
for FMLA viol ations through a severance agreenment. This
prohi bition applies to both interference and discrimnation
cl ai ns.

Havi ng concl uded that neither interference nor

di scrimnation clains may be wai ved, we nmust exam ne the effect



of this conclusion on the Agreement. Plaintiffs’ counsel urges
that the Agreement, because it |acks a severance cl ause, is void
inits entirety as a result of the void attenpt to wai ve FMLA
clains. Defendant argues that, even if the Agreenent is
tainted by the invalid FMLA waiver, Plaintiff has ratified the
Agreenment by retaining the consideration after discovering that
the rel ease was voidable.*® The Third Crcuit, however, has
concl uded that the concepts of ratification and tender are

i napplicable to federal renedial statutes. See Long v. Sears

Roebuck & Co., 105 F.3d 1529, 1541 (3d Cr. 1997). Wile, as

Def endant points out, the specific finding of Long was that the

t ender back doctrine does not apply to rel eases of ADEA clains

2Plaintiff’s counsel further argues that anmbiguities exist
with regard to the listed statutes because the | anguage may
attenpt to waive Plaintiff’s rights to file an EEOC charge or
ot herwi se participate in proceedings under Title VII. The cases
relied upon by Plaintiff, however, fail to show that this right
has been extended to invalidate otherw se valid severance
agreenent | anguage that does not go so far as to specifically
prohibit a plaintiff fromfiling an EEOCC charge. See EECC v.
Shell Gl Co., 466 U. S. 54, 69 (1964) (concluding that EECC
regul ations with as to the specificity of allegations made by the
EEOCC in a pattern or practice case should be broadly construed to
permt investigation to determ ne whether a pattern or practice
lawsuit is warranted); Glner v. Interstate/Johnson Lane Corp.
500 U. S. 20, 28 (1991) (finding that an arbitration clause was
not invalid as interfering with a plaintiff’s rights under the
Age Discrimnation in Enpl oynent Act (“ADEA”)).

BRatification and tender back are comon | aw doctrines. As
applied to rel eases, these concepts require that an enpl oyee nust
return the consideration given for executing the rel ease before
bringing a claimrelinquished in the agreenent. See generally,
Long, 105 F.3d at 1540 (citations omtted). \Where consideration
is retained, the enployee is said to have ratified the agreenent,
and is bound by even those terns that are otherw se voi dabl e.
| d.




that are void under the O der Wrkers Benefit Protection Act
(“ONBPA”). 1d. at 1545. The court noted, however, that
ratification and tender back had been found inapplicable in Title
VII and antitrust |aws because such a requirenment woul d unduly
inpair the remedi al effect intended by such legislation. [d. at
1541 n. 21 (citations omtted). The ADA and FMLA are clearly

federal renedi al statutes. Nev. Dep't of Human Res. v. Hi bbs,

538 U.S. 721 (2003) (upholding the FMLA as valid renedi al

| egi slation); Buck v. Hanpton Twp. Sch. Dist., 452 F.3d 256, 263

(3d Cir. 2006) (noting the “broad renedi al purposes of Title VI
and the ADA’). Wiile ratification may be applicable in other
ci rcunstances, we will not inpose this burden where the rights
relinqui shed arise froma federal renedial statute.

That ratification is inapplicable does not, however, answer
t he question of whether the entire agreenent is void because it
apparently attenpted to wai ve FMLA rights. ! Defendant does not
address the question of severability. Plaintiff has correctly
poi nted out that the Agreenment contains no severability provision
or savings clause. |In the absence of any argunent by Defendant,
we cannot conclude that severability of the agreenent is grounds
for summary judgnment on their behalf. Because Defendant has not

successfully shown that Plaintiff’s clains are barred by the

YWhil e we have already determ ned that any wai ver of FMLA
rights in the Agreenent is void, if other provisions survive, we
must consider the nmerit of Plaintiff’s argunents as to why those
provi si ons are voi dabl e.



Agreenent as a matter of law, summary judgnent is not

appropriate, and is denied pursuant to the attached order.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BARBARA DOUGHERTY : CIVIL ACTI ON
v. : 05- 2336

TEVA PHARVACEUTI CALS USA

ORDER
AND NOW this 29th day of August, 2006, upon consideration
of Defendant’s Mbdtion for Judgnent on the Pl eadings and/ or
Summary Judgnent (Doc. Nos. 6, 7), and all supplenents and
responses thereto (Doc. Nos. 14, 23, 26, 29, 30), it is hereby

ORDERED that the notion i s DEN ED.
BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




