IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLA WATSON and REG NALD WATSON CIVIL ACTI ON
v. : 05- 5760
THE BOARD OF DI RECTORS OF W LLI AM

PENN SCHOOL DI STRI CT, JOSEPH
ANDREWS, and PATRI CI A ALFORD

JOYNER, J. August 29, 2006

MEMORANDUM AND ORDER

Via the notion now pending before this Court, Plaintiffs
nove for |eave to anmend the conplaint. For the reasons outlined
bel ow, the notion shall be GRANTED in part and DENIED in part.

Procedural Background

Plaintiffs, Charla Watson and Regi nal d Wat son, husband and
wife, (“Plaintiffs”) brought this suit to recover for alleged
injuries to Ms. Watson stemmng fromviolations of 28 U S.C. §
1983, Title VII, and the Age Discrimnation in Enploynent Act
(“ADEA”), and alleged | oss of consortiumfor M. Watson as a
result of the alleged injury to his wife. 1In response to
Plaintiffs’ Conplaint filed Novenber 1, 2005, Defendants Patricia
Al ford, Joseph Andrews, and the Board of Directors of WIIliam
Penn School District (“Defendants”), noved for dism ssal of the
Conpl ai nt pursuant to Federal Rule of G vil Procedure 12(b)(6) on
January 23, 2006. On February 23, 2006, noting that Plaintiffs
had failed to respond to Defendants’ notion or request an

extension of tinme, this Court entered an Order granting



Def endants’ notion to dism ss as uncontested pursuant to Local
Rule of Cvil Procedure 7.1(c) and dism ssing the Conplaint

w thout prejudice. |In an attenpt to revive their case,
Plaintiffs now seek | eave of court to anend the conplaint and
join additional defendants.

In support of this notion for |leave to anend, Plaintiffs set
forth the sad story of the demse of Plaintiffs’ counsel’s
office. Apparently, Plaintiffs’ Counsel, Frank J. Marcone
(“Plaintiffs’ Counsel”) “maintains an office for the practice of
| aw at 2530 N. Provi dence Road, Upper Providence, Del awnare
County, Pennsylvania 19063, which is also the address of his
residence.” (Pls.” Mot. for Permssion to File an Am Conpl. and
to Include Add’ | Defs. (“Pls.” Mt.”) at § 1.) According to
Plaintiffs’ notion, on January 18, 2006, a large tree fell on
Plaintiffs Counsel’s hone, causing significant damage to the
structure. (ld. at 1Y 2-3.) Plaintiffs’ Counsel clains that, as
a result, “all organized work was severely hanpered and files
were scattered, equi pnent had to be renoved and the organi zation
of the client’s files was grossly affected.” (ld. at | 4.)

Defendants filed their notion to dism ss on January 23,
2006. Plaintiffs’ Counsel states that, during this period, he
was involved in assisting Ms. Watson in navigating the
adm ni strative process necessary to receive retirenment paynents

fromthe teacher’s union. (Pls.” Mdt. at 1 6.) Plaintiffs



Counsel clainms that he was also “intimately engaged in renoving
his files fromthe residence office [to] another office outside
the hone.” (ld. at 1 7.) Plaintiffs’ Counsel admts that, as a
result of his personal involvenent in the repairs to his honme, he
“failed to address the issues raised” by Defendants’ notion.
(Id. at 1 8.) Plaintiffs’ Counsel clains that the tasks of
protecting his home and property, reporting to his insurance
conpany, replacing and repairing his cars, and preparing for
trial in another case all “distracted [hin] fromattending to the
response to [Defendants’ notion].” (Ld. at Y 10-12.)
Di scussi on

Plaintiffs nove to anend the Conpl ai nt pursuant to Federa
Rule of Cvil Procedure 15(a). Defendants assert that |eave to
anend cannot be granted at this point because judgnent has
al ready been entered. The Third G rcuit has found that, where a
final judgnent has been entered, the broad discretion normally

avail abl e under Rule 15 is curtailed. Ahned v. Dragovich, 297

F.3d 201, 207-08 (3d Cir. 2002); 6 Charles Alan Wight, Arthur R

MIller & Mary Kay Kane, Federal Practice & Procedure 8§ 1489 (2d

ed. 1990). Before leave to anend can be granted, the court nust
consi der whether relief fromthe judgnment is appropriate pursuant
to Rule 59(e) or Rule 60(b). 1Id.

The first inquiry, then, is whether this Court’s O der
dism ssing Plaintiffs’ Conplaint was a final judgnent. D sm ssal

Wi t hout prejudice generally is not a final judgnent. Ahned, 297



F.3d at 207. \Were, however, a plaintiff would be tine-barred
fromre-filing a claimat the point when a dismssal wthout
prejudi ce was entered, that dism ssal is considered a fina
judgnent. 1d. Thus, where a claimwould be tinme-barred, that
cl ai m can be anended only after relief fromjudgnment is granted
pursuant to Rule 59(e) or 60(b). W exam ne whether any of the
clains dism ssed pursuant to the Order of February 23, 2006
di sm ssing the Conplaint wthout prejudice could have been
reasserted as of that date.

Plaintiffs’ original Conplaint contained clains based on the
ADEA, Title VII, 8§ 1983, and loss of consortium The statute of
limtations for 8 1983 actions in Pennsylvania is two years.

See, e.qg., Rose v. Bartle, 871 F.2d 331, 348 (3d Cir. 1989).

Ms. Watson’s 8 1983 claimis based on the filing of crim nal
charges subsequent to the neeting of October 14, 2004. (Proposed
Am Conpl. at § 22.) Even counting fromthe date of the neeting
itself, less than two years el apsed fromthat date to the entry
of the order dism ssing the original Conplaint on February 23,
2006. Because Ms. Watson could still cure and re-file a

conpl aint based on her 8 1983 clains, the order dism ssing the
Conpl ai nt without prejudice is not considered a final judgnent.
Thus, anmendnent is available for the § 1983 clains pursuant to
Rul e 15(a) without first seeking relief fromjudgnent under Rule

59(e) or 60(Db).



Ms. Watson’s enpl oynent clains, however, are subject to a
different statute of limtations. To properly file a civil
action in district court pursuant to the ADEA or Title VI,
Plaintiffs generally nmust exhaust their adm nistrative renedies
and receive a right-to-sue letter fromthe adm nistrative agency

that investigated the conplaint. See Seredinski v. difton

Precision Products Co., 776 F.2d 56 (3d Cr. 1985) (ADEA);

Hornsby v. United States Postal Svc., 787 F.2d 87, 90 (3d G

1986) (Title VI1). In this case, Ms. Watson apparently filed a
conplaint with the Equal Opportunity Enpl oynent Comm ssion
(“EECC’). As discussed below, neither the original Conplaint nor
t he Proposed Anended conplaint references or attaches
docunentation of the EEOCC s investigation or the issuance of a
right-to-sue letter. Upon issuance of a right-to-sue letter from
the EEOCC, Ms. Watson woul d have had ninety days to file a civil
action to pursue her clains. 42 U.S.C. 8 2000e-5(f)(1). After
the close of this ninety-day period, the claimant forfeits the

right to sue. See, e.g., MCray v. Correy Manufacturing, Co., 61

F.3d 224, 229 (3d Cir. 1995).

Even if we assune that Ms. Watson received a right-to-sue
letter and filed the original Conplaint on the sane day, the
ni nety days woul d have started running on Novenber 1, 2005.
Assum ng a right-to-sue letter was actually issued and received,
no | ess than one hundred and fourteen days el apsed fromthe tine

it was received to the tine the Conplaint was di sm ssed.



Plaintiffs, therefore, could not, as of the date of the Order,
have re-filed any clains based on the ADEA or Title VII, making
the dism ssal without prejudice a final judgnent. Thus, before
considering Plaintiffs’ notion to anend as to these clains, we
must determ ne whether relief fromjudgnent is appropriate.

Loss of consortiumis a derivative claim and is, therefore,
governed by the statute of Iimtations of the source claim See

Patterson v. Anerican Bosch Corp., 914 F.2d 384, 387 n.4(3d Gr

1990). M. Watson’s loss of consortiumclaimis broadly stated,
and appears to be based on all of the clains — § 1983, ADEA, and
Title VI — asserted by his wwfe. (Proposed Am Conpl. at 9T 43-
44.) Thus, to the extent M. Watson seeks to recover for |oss of
consortiumstemmng fromMs. Watson’s 8§ 1983 claim M. Watson’s
claimis not subject to a final judgnent. Simlarly, to the
extent M. Watson’s | oss of consortiumclaimis based on Ms.
Watson’s ADEA and Title VIl clainms, M. Watson’s claimis subject
to a final judgnent and relief fromthat judgment nust be all owed
before the appropriateness of anendnents under Rule 15(a) can be
det er m ned.

Relief fromjudgnment may be available in this context
pursuant to Rule 59(e) or Rule 60(b). Rule 59(e) requires that a
nmotion be filed within ten days of the entry of judgnment. Fed.

R CGv. P. 59(e). The purpose of a notion for reconsideration
"is to correct manifest errors of law or fact or to present newy

di scovered evidence." Harsco Corp. v. Zlotnicki, 779 F.2d 906,




909 (3d Cir. 1985). Plaintiffs’ notion, however, presents an
excuse for failure to respond, rather than an error of fact or
law. Thus, for the purposes of Plaintiffs’ ADEA and Title VII
clainms, we analyze the notion under Rule 60(b), which provides,
inter alia, for relief fromjudgnment for “m stake, inadvertence,
surprise, or excusable neglect.” Fed. R Cv. P. 60(b)(1).

The Third Crcuit has noted that when a party requests
anendnent after a final judgnent has been entered, courts
generally determ ne the appropriateness of both reopening the
j udgnent and al |l ow ng anendnent sinultaneously. See Ahned, 297
F.3d at 209. This analysis focuses on the futility of proposed
anendnent s, because such futility “my be a valid reason both for
denying a notion to anend under Rule 15(a) and for refusing to
reopen the judgnent under Rule 60(b)” 1d. (quoting 6 Wight, et

al ., Federal Practice & Procedure 8 1489). Even if the

amendnents woul d not be futile, however, relief fromjudgnment is
not avail able where the neglect in failing to respond i s not
excusabl e.

Failure to respond to a pleading is generally evaluated for

Rul e 60(b) (1) as a question of “excusable neglect.” See Pioneer

Inv. Svcs., Inc. v. Brunswi ck Assocs. Ltd. P ship., 507 U S. 380,

393 (1993); see also Janes v. Virgin Isl. Water and Power Auth.,

119 Fed. Appx. 397, 400 (3d Gr. 2005). In determ ning when an
error is “excusable” pursuant to Rule 60(b)(1), the Court nust

consider the factors set out by the Suprenme Court in Pioneer.



See id.; see also In re Cendant Corp. PRIDES Litg., 235 F.3d 176,

182 (3d Cr. 2000) (“Cendant 1”) (remanding for anal ysis pursuant

to the Pioneer factors); Scott v. U S Envtl. Prot. Agency, 185

F.R D. 202, 206 (E.D. Pa. 1999)(applying the Pioneer factors to
determ nati on of whether m stake or neglect under Rule 60(b) (1)
i s excusable).

The Court’s decision in Pioneer establishes the
determ nation of whether error is “excusable” as “at bottom an
equitable one.” Pioneer, 507 U S. at 395. Thus, the Court nust
consi der the circunstances surrounding the act or om ssion
| eading to the judgenment fromwhich relief is sought. [d. 1In
the context of Rule 60(b)(1l), these circunstances include (1) the
danger of prejudice to the non-novant, (2) the length of del ay
and its potential inpact on further proceedings, (3) the reason
for the delay, including whether it was reasonably within the
control of the novant, and (4) whether the novant acted in good
faith. See id.

Plaintiffs’ Counsel clains that his home and hone office
were affected by a tree that fell on his property on January 18,
2006, five days before Defendants’ notion to dismss was filed
and twenty-two days before a response was due.! Despite the fact
that Plaintiffs’ Counsel was obviously aware of the potential for
delay, he failed to contact the Court or opposing counsel, either

before or after Defendants’ notion was filed, to request

1See Fed. R Cv. P. 5, 6.



additional tinme. Plaintiffs’ Counsel does not claimto have
contacted his clients to |l et them know about his trials and
tribulations with trees.

Plaintiffs’ Counsel did not communicate with the court
regarding his situation until after this Court entered an Order
granting Defendants’ notion as uncontested. The instant notion
seeking |l eave to belatedly file an anmended conplaint was filed
March 5, 2005 — forty-six days after the tree fell, and over a
nmonth after Defendants’ notion was fil ed.

Al t hough Plaintiffs thenselves had little control over the
delay, Plaintiffs’ Counsel is well aware of his duties to his
clients. The decision to spend tine replacing and repairing
aut onobi l es i nstead of responding to notions or, at the very
| east, requesting an extension, was clearly within Plaintiffs’
Counsel s control. Counsel has denonstrated no good faith effort
to address the effects of the danage to his office as far as they
related to his obligations to his clients and this Court. Thus,
we cannot find that his neglect was excusable, and will not grant
relief fromjudgnent on the ADEA and Title VII clains.?

We nust still determ ne whether the anmendnents to the

remai ning 8 1983 claimand Loss of Consortium clai mwould be

2Even if we granted relief fromjudgnent, the proposed
anendnents with regard to these clains would be futil e because
they fail to allege that Plaintiffs exhausted the adm nistrative
process as required by Title VI| and the ADEA. Furt hernore,
neither the ADEA nor Title VII provide for relief against
i ndi vi dual s.



futile. Defendants argue that Plaintiffs cannot bring a § 1983
claimto recover for age discrimnation, because the ADEA

provi des a conprehensive renmedy for such wongs. Wile the
question of whether 8§ 1983 is preenpted by the ADEA has not been
specifically addressed by the Third Grcuit, the district courts
have generally concluded that the ADEA preenpts other federal

remedi es for age discrimnation, including 8 1983. See Catal do

v. Moses, 361 F. Supp. 2d 420, 428 (D.N.J. 2004); Barlieb v.

Kut ztown Univ. of Pa. State Sys. of Hi gher Educ., Cv. A No.

03-4126, 2003 U.S. Dist. LEXIS 25178 (E.D. Pa. Dec. 1, 2003)

(citing Purtill v. Harris, 658 F.2d 134, 138) (3d Gr. 1981)).

Thus, any anendnment to the 8 1983 claim to the extent it seeks
recovery for age discrimnation, would be futile.

Def endants argue that Plaintiffs have not alleged state
action in the Conplaint. W are not persuaded, however, that
there is no set of facts that could show that the various
def endants acted under color of state | aw

Def endants contend that Plaintiffs have not plead sufficient
facts to support a conspiracy claim Prior to 1993, courts
applied a heightened pleading standard to all 8§ 1983 clains. The
Suprene Court, however, prohibited this practice, and held that §
1983 clains are subject only to the notice pl eading requirenent

of Federal Rule of G vil Procedure 8(a). See Young v. New

Sew ckley Twp., 160 Fed. Appx. 263 (3d Gr. 2005) (citing

Leat herman v. Tarrant County Narcotics Intelligence and




Coordination Unit, 507 U S. 163 (1993)). The Third G rcuit has

not definitively resolved the question of whether conspiracy
clains are subject to a heightened pl eading requirenent. Conpare

Brown v. Gty of Phil adel phia, No. 05-4485, 2006 U.S. App. LEXI S

15560, *4-5 (3d Gr. June 21, 2006) (per curiam (concl uding,

wi t hout nention of Leatherman, that a 8 1983 conspiraci es nust be

plead with specificity) with Young, 160 Fed. Appx. at 266-67
(applying Rule 8(a) standard to determ ne sufficiency of
conspiracy pleading). 1In light of this uncertainty, we cannot
conclude that Plaintiff’s amendnents are futile on the basis that
they lack sufficient specificity.

Def endants further argue that Plaintiffs cannot pursue any
Loss of Consortiumclains against a state agency because such
clains are barred by the Pennsylvania Tort Cainms Act (the
“Act”). A school district is a |local agency for the purposes of
42 Pa. C.S. 8§ 8501 et seq., and is, therefore, covered by the
prohibition on tort liability for all |ocal agencies as set forth
under 42 Pa. C.S. 8§ 8541. Because |oss of consortiumis a tort
cl ai munder Pennsylvania law, it is barred by the Act and
amendnent to such clainms would be futile. Furthernore, as noted
above, the loss of consortiumclains, as derivative clains, wll
be dism ssed to the extent that the substantive clains are

di sm ssed.



For the reasons set forth above, pursuant to the attached
order we grant Plaintiffs’ notion for |eave to anmend only to the
extent that it seeks to anend a § 1983 claimfor race
di scrimnation and any | oss of consortium cl ai m agai nst
i ndi vi dual defendants arising therefrom Plaintiffs notion is

denied in all other respects.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLA WATSON and REGQ NALD WATSON ClVIL ACTI ON
v, . 05-5760
THE BOARD OF DI RECTORS OF W LLI AM
PENN SCHOOL DI STRI CT, JOSEPH
ANDREWS, and PATRI Cl A ALFORD
ORDER
AND NOW this 29th day of August, 2006, upon consi deration
of the Motion of Plaintiffs for Leave to File an Anended
Conmplaint (Doc. No. 8), and all responses thereto (Doc. No. 9),
it is hereby ORDERED that the notion is GRANTED in part and
DENIED in part as foll ows:
(1) Plaintiffs are denied relief fromjudgnment as to clains
for relief under the ADEA and Title VII;
(2) Plaintiffs are granted | eave to anend the Conpl ai nt as
to the 8 1983 claimfor race discrimnation and any
| oss of consortium clai magai nst individual defendants
arising therefrom
(3) Plaintiffs are denied | eave to anmend the Conplaint as

to all other clains.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




