IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KAREN BRANDAU, )
) Civil Action
Plaintiff, )
)
VS. ) No. 03-CV-06014
)
ACS, INC., )
)
Def endant )
* * *
APPEARANCES:

GLENN M GOODGE, ESQUI RE
On behal f of Plaintiff

RACHEL E. LINZY, ESQUI RE

SAMUEL ZURI K, 111, ESQU RE
On behal f of Def endant

* * *

MEMORANDUM

JAVES KNOLL GARDNER
United States District Judge

This matter is before the court on the Mtion for
Summary Judgnent filed by defendant ACS on February 15, 2006. For
t he reasons stated bel ow, we grant defendant’s Mtion for Sunmmary
Judgnent. Accordingly, we dismss Counts One, Two and Three of

Plaintiff’s Conplaint.?

. Plaintiff’'s Conplaint contains five counts. Three of those counts

al | ege causes of action agai nst defendant ACS. Count One asserts a cause of
action agai nst ACS pursuant to the Pennsyl vani a Wi stl ebl oner Law, Act of
Decenber 12, 1986, P.L. 1559, Sec. 1, 43 P.S. 8§ 1421-1428. Count Two all eges
violation of 42 U S.C. § 1983 by ACS. Count Three avers that defendant ACS
wongfully termnated plaintiff’'s enploynent. The two renmining counts
asserted clains against the County of Northanpton, which was formerly a
defendant in this case. Plaintiff’s clains against the County of Northanpton
were dism ssed by previous Orders of the undersigned filed July 20, 2004 and
June 19, 2006, respectively.



JURI SDI CT1 ON AND VENUE

Jurisdiction is based upon federal question jurisdiction
pursuant to 28 U S.C. 8 1331. The court has suppl enenta
jurisdiction over plaintiff’s pendent state-law clains. See
28 U.S.C. 8§ 1367. Venue is proper because the events and
om ssions underlying this action took place in the city of Easton,
Nor t hanpt on County, Pennsylvania, which is |located within this
judicial district. See 28 U S.C. § 1391(b).

FACTS

Based upon the pleadings, record papers and affidavits,
the pertinent facts, taken in the light nost favorable to the
plaintiff, are as foll ows.

Plaintiff Karen Brandau was an enpl oyee of ACS, Inc.
(“ACS’) from Cctober 1995 through February 2003. A service
agreenent between County of Northampton (“County”) and ACS
established that ACS woul d manage and operate the County’s
adm ni strative systens environnent, providing assistance to the
County with respect to its conputers and network. M. Brandau
t hrough her enploynent wth ACS, provided hel p-desk assistance to
the County, conpleted daily back-ups of the County’s conputer
system and assisted in purchasing conputer software and hardware.

On Sunday, Cctober 13, 2002 plaintiff Brandau was

wor ki ng on the County’s conputer network from her hone when she



noti ced unusual activity on the County’s back-up server. M.
Brandau believed that there was an unauthori zed user accessing the
server, and attenpted to di sconnect that user. Instead, Ms.
Brandau reported that she was | ocked out of the County’s network
by soneone who renotely accessed her conputer.

Subsequently, Ms. Brandau reported the alleged security
breach to Cathy Saylor, who was the ACS Network Manager at that
tinme, and to DDmtri D amandopoul os, the ACS Site Director. On
t he norning of Monday, Cctober 14, 2002 the ACS staff net to
di scuss the alleged security breach. |In addition, on the sane
date Lisa Yandrasits, an enployee of the County, overheard an ACS
enpl oyee, Kevin Quess, discussing the suspected breach.

Ms. Yandrasits reported the discussion to Jean Mateff, who was
then Director of Fiscal Affairs for the County, and acted as
Contract Admnistrator to facilitate the relationship between ACS
and the County.

In response to an inquiry by Ms. Mateff,

M . D amandopoul os reported that the prelimnary investigation by
ACS had found no security breach. Subsequently, Jeffrey
Britland,? an ACS enpl oyee who worked as a hel p-desk anal yst and
PC speci al i st, sent anonynous electronic mails (“e-nmails”) to

Ms. Mateff and other County enployees to report that a security

2 Jeffrey Britland was formerly a plaintiff in tw cases related to
this case, Civil Action No. 03-CV-05715 and Civil Action No. 03-CV-6476. He
settled his claims against defendants County and ACS, however.

-3-



breach actually had occurred. The County then hired an
i ndependent firm DBSi, to conduct a security test of the County’s
net wor k.

ACS and DBSi both submtted witten reports detailing
their conclusions regarding the County’s network in Novenber 2002.
Both reports noted problens with the network.

On February 13, 2003, Ms. Brandau took a personal day.
She did not return to work, and her enploynent was ultimately

term nated by ACS in June 2003.

STANDARD OF REVI EW

In considering a notion for summary judgnent, the court
must determ ne whet her “the pleadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue of
material fact and that the noving party is entitled to judgnent as

a matter of law.” Fed.R Cv.P. 56(c). See also, Anderson v.

Liberty Lobby, Inc., 477 U S. 242, 247, 106 S.C. 2505, 2509-2510,

91 L.Ed.2d 202, 211 (1986); Federal Hone Loan Mrtgage Corporation

v. Scottsdal e |Insurance Conpany, 316 F.3d 431, 443 (3d Gr. 2003).

Only facts that may affect the outcone of a case are “material”.
Mor eover, all reasonable inferences fromthe record are drawn in
favor of the non-novant. Anderson, 477 U S. at 255, 106 S. C

at 2513, 91 L.Ed.2d at 216.



Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. See Watson v. Eastnman Kodak

Conpany, 235 F.3d 851, 857-858 (3d Cr. 2000). A plaintiff cannot
avert summary judgnent with specul ation or by resting on the

al l egations in her pleadings, but rather nmust present conpetent
evi dence fromwhich a jury could reasonably find in her favor.

Ri dgewood Board of Education v. NE. for ME., 172 F.3d 238, 252

(3d Gr. 1999); Wods v. Bentsen, 889 F.Supp. 179, 184 (E.D. Pa.

1995) .
DI SCUSSI ON

Sunmary of Arqgunent

As stated above, plaintiff has alleged three causes of
action agai nst defendant ACS. Defendant ACS argues that there are
no genui ne issues of material fact and that each of plaintiff’s
causes of action nust fail as a matter of |law Defendant argues
that it is therefore entitled to sunmary judgnent wth respect to
Counts One, Two and Three.

In Plaintiff, Karen Brandau’s Brief in Qpposition to
Def endant, ACS, Inc. and ACS State & Local Solutions, Inc. Mtion
for Sunmary Judgnent (“Brief in Qpposition”), plaintiff argues
t hat genuine issues of material fact exist wth respect to each of

her three clains agai nst defendant ACS. Therefore, plaintiff



argues, defendant’s request for summary judgnent nust be deni ed.
Count _One

In its Menorandumin Support of ACS Motion for Summary
Judgnent (“Menorandumin Support”) and its Suppl enental Menorandum
in Support of ACS Mdtion for Sunmary Judgnent, ACS argues that
plaintiff cannot prevail in Count One, brought under the
Pennsyl vani a Wi st | ebl ower Law, because she was not a public
enpl oyee, she did not report a wongdoi ng, and her enpl oynent was
not termnated as a result of her report. Specifically, defendant
argues that it is an independent contractor, not a public
enpl oyer, and therefore not subject to the Wistl ebl ower Law.

Further, defendant argues that the report nmade by M.
Brandau did not involve a “wongdoing” as that termis defined in
the text of the Whistleblower statute. Finally, defendant argues
that no causal connection exists between Ms. Brandau' s report and
her subsequent di scharge.

Wth respect to Count One, plaintiff argues that
def endant ACS does qualify as a public enployer under the
Pennsyl vani a Wi st | ebl ower Law because ACS was acting as an agent
of the County of Northanpton when it termnated plaintiff’s
enploynent. In addition, plaintiff argues that the security
breaches reported by Ms. Brandau constitute “wongdoi ng” as
defined under the Wi stlebl onwer Law.

Finally, plaintiff argues that a causal connection



between plaintiff’s report and her job term nation exists.
Specifically, plaintiff argues that the County initially protected
her fromretaliation by ACS, but ceased its protection in return
for “several hundreds of thousands of dollars of free [conputer
sof t ware] upgrades”.?
Count Two

Wth regard to Count Two, defendant ACS argues that
plaintiff cannot prevail under 42 U S.C. § 1983 because she cannot
denonstrate state action or deprivation of a constitutional right.
Def endant asserts that plaintiff’s attenpts to establish state
action under both the “public function” and the “cl ose nexus”
tests fail. In addition, defendant avers that plaintiff cannot
show t hat she was deprived of her rights under the First Amendnent
to the United States Constitution because she admtted in her
deposition that she does not claimany violation of her free
speech ri ghts.

In reference to Count Two, plaintiff argues that ACS is
not entitled to summary judgnent on her 8§ 1983 cl ai m because
def endant was a state actor who deprived her of a constitutional
right. In particular, plaintiff argues that defendant ACS is a
state actor under both the “close nexus” and the “public function”
tests for state action.

Plaintiff also argues that her First Amendnent rights

Brief in Opposition at page 35.
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were viol ated when she was “nocked, ridiculed and sl andered”, and
ultimately had her enploynent term nated, as a result of her
communi cations regarding the alleged security breach of the County
of Northanpton’s conputer network. Brief in Qpposition at page
30.

Count Thr ee

Def endant ACS argues that plaintiff cannot sustain her
claimin Count Three, alleging wongful term nation, because the
public policy exception to Pennsylvania’ s at-will enpl oynent
doctrine does not apply. |In particular, defendant argues that
plaintiff was an at-will enployee of ACS and that her enpl oynent
could therefore be termnated at any tine.

Def endant further contends that the public policy
exception to the at-will enploynent doctrine, cited by plaintiff,
is not applicable in this case because plaintiff cannot identify a
Pennsyl vani a public policy that was violated by the adverse
enpl oynent acti on.

Plaintiff contends that issues of material fact exist
Wi th respect to Count Three of her Conplaint. Plaintiff avers
t hat she can sustain her wongful discharge claimbecause the
public policy exception to the at-will enploynent doctrine applies
in her case. M. Brandau asserts that the public policy exception
applies where the discharged enployee is protected by the

Pennsyl vani a Wi st ebl ower Law. Because her conduct is privileged



under the Whistleblower Law, plaintiff argues that she is al so
covered by the public policy exception and can assert a clai m of
wr ongf ul di schar ge.

Sunmary of Deci sion

For the follow ng reasons, we agree with defendants and
grant summary judgnent on Counts One, Two and Three and di sm ss
each of these Counts fromplaintiff’s Conplaint.

We grant sunmary judgnent on Count One because
plaintiff is not within the group of persons protected by
Pennsyl vani a’ s Wi st | ebl ower Law.

We grant sunmary judgnent on Count Two because
plaintiff failed to establish that the defendant acted under the
color of state |aw.

Finally, we grant sunmary judgnment on Count Three
because Plaintiff acknowl edges that she is an at-w || enpl oyee and
has failed to identify any public policy of the Conmonweal th of

Pennsyl vani a that was viol ated by her discharge from enpl oynent.

Pennsyl vani a Wi st | ebl ower Law

Pennsyl vani a’ s Wi stl| ebl ower Law nmakes it unlawful for
an enployer to “di scharge, threaten or otherw se discrimnate or
retaliate agai nst an enpl oyee. .. because the enpl oyee or a person
acting on behalf of the enployee nakes a good faith report or is

about to report, verbally or in witing, to the enpl oyer or



appropriate authority an instance of wongdoi ng or waste.” 43 P. S
8§ 1423.

For the purposes of the Wi stleblower Law, an enpl oyee
is defined as a “person who perforns a service for wages or other
remuneration under a contract of hire, witten or oral, express or
inplied, for a public body.” 43 P.S. § 1422. A public body
i ncl udes any “body which is created by Commonweal th or political
subdi vi sion authority or which is funded in any anount by or
t hrough Commonweal th or political subdivision authority or a
menber or enpl oyee of that body.” Id.

Def endant ACS argues that it is not a public body and,
therefore, that Ms. Brandau does not qualify as an enpl oyee of a
public body entitled to protection under the Pennsylvania
Wi st | ebl ower Law.* W agree.

As stated in the definition above, a non-governnental
entity may nonetheless qualify as a public body if it is created
by or funded through the Commonweal th or a subdivision of the
Commonweal th. See 43 P.S. § 1422. A private entity performng
services pursuant to a governnent contract, however, does not
qgualify as being “funded through the Commonweal th”. Krajsa v.

Keypunch, Inc., 622 A 2d 355, 360, 424 Pa. Super. 230,

240- 241 (1993).

Qur Court has held that the statutory |anguage “was

Menor andum i n Support at page 22.
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obviously not intended to nake an individual or corporation a
‘“public body’ solely on the basis that nonies were received by it
fromthe state as rei nbursenent for services rendered”. Cohen v.

Salick Health Care, Inc., 772 F.Supp. 1521 (E.D. Pa. 1991).

Accordingly, the fact that ACS provided conputer network services
to the County pursuant to a contract is not sufficient to
establish that ACS is a public body under Pennsylvania’'s
Wi st | ebl ower Law.
Plaintiff argues, to the contrary, that ACS is an
“enpl oyer” under the statute because ACS was acting as an agent of
the County of Northanpton when ACS term nated plaintiff’s
enpl oynent. An enployer is defined as a “person supervising one
or nore enpl oyees, including the enployee in question; a superior
of that supervisor; or an agent of a public body.” 43 P.S. § 1422.
Even if plaintiff were correct that ACS was acting as
the agent of the County with respect to the adverse enpl oynent
deci sion, her claimwould still fail because she cannot establish
that she neets the statutory definition of an “enpl oyee” for the

reasons stated above.?®

5 We note that it is also unlikely that plaintiff can establish the
exi stence of an agency relationship with respect to the term nation of her
enpl oyment. Defendant ACS, citing Ms. Mateff’s deposition, has averred that
the County had no control over personnel decisions nmade by ACS. Menorandumin
Support at page 21. Ms. Brandau all eges wi thout support that the County’s
approval was required in order for ACS to termi nate her enpl oynent, and
concl udes that the “County rnust have directed ACS that ACS was now allowed to
term nate Brandau” because the termination of her enploynent did, in fact,
occur. Brief in Opposition at page 32.

(Footnote 5 conti nued):
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In other words, even if we accept that ACS was acting
as a public body when it fired plaintiff, plaintiff has not
denonstrated that ACS was a public body with regard to its
day-to-day functioning, such that plaintiff m ght be considered
t he enpl oyee of a public body. Plaintiff is therefore not within
the group of persons protected by Pennsyl vania s Wi stl ebl ower
Law. Accordingly, we grant defendant’s Mtion for Summary
Judgnent with respect to Count One.

Because plaintiff has failed to establish that the
Wi st | ebl ower Law applies to the circunstances surroundi ng the
term nation of her enploynent, we will not reach the questions of
whet her the conduct reported by plaintiff constitutes “w ongdoi ng”
under the Wi stl ebl ower Law or whether there was a causal
connection between plaintiff’s report and the adverse enpl oynent

deci si on.

(Continuation of footnote 5):

Setting aside the parties’ dispute over the extent of the County’s
i nfl uence in personnel decisions made by ACS, plaintiff has failed to even
all ege that the County did nore than acquiesce in a decision made by ACS.
Under the facts alleged by plaintiff, ACS nade the adverse enpl oynent deci sion
with the approval of the County. Plaintiff does not indicate that the County
made t he enpl oynent decision, which was then carried out by its agent, ACS.

Accordingly, we see no facts under which we could find that an
agency rel ationship existed such that the adverse enpl oynent action taken by
ACS can be considered the action of a public enployer. See Scott v. Purcell
490 Pa. 109, 117, 415 A 2d 56, 60 (1980), where the Suprenme Court of
Pennsyl vani a expl ained that the el ements of agency are satisfied where there
is “mani festation by the principal that the agent shall act for him the
agent’ s acceptance of the undertaking and the understanding of the parties
that the principal is to be in charge of the undertaking”

-12-



42 U.S.C._§ 1983

To establish a cause of action under 42 U S.C. § 1983,
a plaintiff nust denonstrate that defendant (1) acted under col or
of state law and (2) deprived plaintiff of a right secured by the

Constitution or a federal statute. Anderson v. Davila,

125 F.3d 148, 159 (3d Cr. 1997). Here, defendant argues that
plaintiff can establish neither state action® nor deprivation of a
federal right. For the reasons stated bel ow, we agree with

def endant .

Under the “close nexus” test for state action, the
proper inquiry is “whether there is a sufficiently cl ose nexus
between the State and the chall enged action of the regul ated
entity so that the action of the latter may fairly be treated as

that of the State itself.” Jackson v. Mtropolitan Edi son Co.

419 U. S. 345, 351, 95 S. Ct. 449, 453, 42 L.Ed.2d 477, 484 (1974).
This standard neans that “nere approval or acqui escence of the
state” is insufficient—the state nust “coerce or encourage a
private party to act in a manner that violates the plaintiff’s

constitutional rights.” Klavan v. Crozer-Chester Medical Center

60 F. Supp. 2d 436, 442 (E.D.Pa. 1999).

Simlarly to the agency anal ysis above, plaintiff’s

6 The United States Supreme Court has stated that the § 1983
requi renent that an action be taken “under color of state law’ is identical to
the state action requirenent under the Fourteenth Anendment.
Lugar v. Ednmondson G| Conpany, Inc., 457 U. S. 922, 929, 102 S. . 2744, 2749,
73 L.Ed.2d. 482, 490 (1982).
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claimwith regard to the “close nexus” test fails because
plaintiff has not established the requisite level of state
i nvol venent. Although plaintiff clains that she is not relying
upon “mere approval or acquiescence” of the County in the
enpl oyment deci si on by ACS’, she fails to provide any evidence to
indicate that the County was an active participant in the decision
totermnate plaintiff’s enploynent. Instead, plaintiff asserts
that the County initially protected plaintiff’s enploynent from
retaliatory action and subsequently failed to do so after
recei ving “enhanced conputer services” from def endant ACS.®

Plaintiff’s assertion that the County chose to “wal k
away fromits promse to protect” plaintiff’'s position,® taken in
the light nost favorable to plaintiff, still does not establish
state invol venent beyond approval or acquiescence. Plaintiff’s
al l egation of inaction by the County sinply cannot establish the
| evel of encouragenent or coercion required to satisfy the “cl ose
nexus” test. Accordingly, we find that no “cl ose nexus” exists
sufficient to establish state action.

In applying the “state function” test, the appropriate
guestion is whether the function perforned by the private actor is

“traditionally the exclusive prerogative of the State.” Rendell-

Brief in Opposition at page 26.
Brief in Opposition at pages 27-28.
Brief in Opposition at page 29.
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Baker v. Kohn, 457 U. S. 830, 842, 102 S. . 2764, 2772,

73 L.Ed.2d 418, 428 (1982)(citing Jackson, 419 U S. at 353,
95 S.Ct. at 454, 42 L.Ed.2d at 485)(enphasis in original).

Here, plaintiff alleges that ACS “performed a public
function by operating, maintaining and overseeing the
conput er/ communi cati ons systens for the executive, |egislative and
judicial branches” of the County of Northanpton. Performance of
a public function, however, is not sufficient to establish state
action under the test outlined above. The Suprenme Court has
expl ained that the fact that “a private entity perforns a function
whi ch serves the public does not nake its acts state action.”

Rendel | - Baker, 457 U. S. at 842, 102 S.Ct. at 2772, 73 L.Ed.2d

at 428; see also Black v. Indiana Area School District,

985 F.2d 707, 710 (3d Cir. 1993).

Al t hough plaintiff alleges that the function perforned
by defendant ACS was “critical”, plaintiff does not allege that
t he operation, maintenance, and oversight of the County of
Nor t hanpton’s conputer systemis the traditional, exclusive
prerogative of the state. Moreover, we are unable to find any
casel aw i ndi cating that provision of conputer network services
falls within the narrow range of functions traditionally reserved
to the state. Accordingly, we find that plaintiff has not

denponstrated state action under the “state function” test.

10 Brief in Opposition at page 30.
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G ven that plaintiff has not shown state action, her
§ 1983 claimmnust fail as a matter of law. W therefore dismss
Count Two of plaintiff’s Conplaint. Accordingly, we do not
address the question of whether plaintiff has denonstrated

deprivation of a constitutional right.

Wongful Term nation

Pennsyl vani a | aw provi des that, as a general rule, an
enpl oyer “may di scharge an enployee with or w thout cause, at

pl easure, unless restrained by sone contract.” Smth v. Cal gon

Carbon Corporation, 917 F.2d 1338, 1341 (3d Gr. 1990)(citing

Henry v. Pittsburgh & Lake Erie Railroad Conpany, 139 Pa. 289,

21 A 157 (1891) and day v. Advanced Conputer Applications,

522 Pa. 86, 559 A.2d 917 (1989)).

An exception to this general rule of at-wll enploynent
exi sts, however, where the discharge violates a clear nmandate of
public policy. The public policy exception applies where “(1) an
enpl oyer requires an enployee to commt a crine, (2) an enpl oyer
prevents an enpl oyee fromperformng a statutory duty, or (3) a

statute prohibits discharge.” Denton v. Silver Stream Nursing &

Rehabilitation Center, 739 A 2d 571, 577 (Pa. Super. 1999).

Public policies of the Commonweal th of Pennsyl vani a
that are not |egislatively enacted may al so serve as the basis for

application of the public policy exception, but acceptance of
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these public policies nust be “virtually universal.” Fraser v.

Nati onwi de Mutual | nsurance Conmpany, 352 F.3d 107, 111-112

(3d Gr. 2003)(citing Shick v. Shirey, 552 Pa. 590, 600,

716 A.2d 1231, 1235-1236 (1998)).

In this case, plaintiff acknow edges that she is an at-
will enployee.! However, she asserts that the public policy
exception prohibits discharge where the Wi stlebl ower Law appli es.
As we stated above, however, the Pennsylvani a Wi stl ebl ower Law
does not, in fact, apply to plaintiff.?

Accordingly, because plaintiff has failed to identify
any public policy of the Coomonweal th of Pennsylvania that was
viol ated by her discharge and because we are unaware of any public
policy of the Commonweal th prohibiting term nation of enploynent
under the circunstances described here, plaintiff’s wongful
termnation claimnust fail. W therefore grant defendant’s

Motion for Summary Judgnent with respect to Count Three.

CONCLUSI ON
Because the uncontested facts, taken in the |ight nost
favorable to plaintiff, do not support her clains under either

Pennsyl vani a’ s Wi stl ebl ower Law, 42 U S.C. § 1983, or the

1 Conpl ai nt at paragraph 34.

12 W also note that the United States Court of Appeals for the Third
Circuit has held that Pennsylvania s Wi stl ebl ower Law does not evince a
public policy applicable to wongful discharge cases brought by private
enpl oyees. dark v. Mdern Goup Ltd., 9 F.3d 321 (3d Cir. 1993).
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Pennsyl vani a common | aw regardi ng wongful discharge, we grant
defendant’s Motion for Summary Judgnent and di sm ss Counts One,

Two and Three of plaintiff’s Conpl aint.

-18-



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KAREN BRANDAU

Cvil Action

Pl aintiff,

No. 03-CV-06014

VS.

ACS, | NC.

Def endant

SN N N N N N N N N

ORDER

NOW this 18" day of August, 2006, upon consideration
of the Motion for Summary Judgnent, which notion was filed by
def endant ACS, Inc. on February 15, 2006; upon consi deration of
t he Menorandumin Support of ACS Mdtion for Sunmmary Judgnent,
whi ch nmenorandum was filed February 15, 2006; upon consideration
of Plaintiff, Karen Brandau’'s Brief in Qpposition to Defendant

ACS, Inc. and ACS State and Local Solutions, Inc. Mtion for
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Sunmmary Judgnent, *® which brief was filed March 24, 2006; upon
consideration of Plaintiff’s Answer to Statenment of Materi al
Facts by Defendants ACS, Inc. and ACS State and Local Sol utions,
Inc., which answer was filed March 24, 2006; upon consideration
of Affidavit by Plaintiff, Karen Brandau, in Opposition to Mtion
for Summary Judgnent by Defendants, ACS and County of

Nor t hanpt on, which affidavit was filed March 24, 2006; upon
consideration of ACS Reply to Plaintiffs’ Oppositions to Sunmary
Judgnent, which reply was filed April 10, 2006,

| T IS ORDERED t hat defendant ACS' s Motion for Summary

Judgnent is granted.

| T IS FURTHER ORDERED t hat Counts One, Two and Three

agai nst defendant ACS are dism ssed fromplaintiff’'s Conplaint.

IT 1S FURTHER ORDERED t hat the d erk of Courts shal

mark this case closed for statistical purposes.

BY THE COURT:

13 W note that a Stipulation filed in this case on Septenber 29

2004 stated that ACS State & Local Solutions, Inc. was incorrectly identified
as ACS, Inc. in the caption for this case. However, counsel did not anmend the
caption, so the inaccuracy persists. Throughout this Order and the
acconpanyi ng Menorandum we will refer to defendant ACS State & Loca

Solutions as “ACS". In addition, we note that plaintiff’'s brief in opposition
to the motion for summary judgnent and plaintiff’s answer to defendant’s
statenment of material facts pertains to a single defendant.
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[ s/ James Knol | Gardner

James Knol |l Gardner

United States District Judge
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