IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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BARBARA SCHLI CHTER
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VEAVER, OFFI CER ADAM MOORE, :
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MANAGER, KEN SPERRI NG
TOMSH P SUPERVI SOR, JOSEPH
GRECO, TOWNSHI P SUPERVI SOR,
THOVAS DEBELLO, TOMSH P
SUPERVI SOR, FRANK GRANT, :
TOWNSH P SUPERVI SOR, FREDERI CK
FI DLER, TOMANSH P SUPERVI SOR
and JOHN DOE

MEMORANDUM AND ORDER

JOYNER, J. August 14, 2006
Via the notion now pending before this Court, Defendants
nmove for summary judgnment on Plaintiff WIliam Schlichter’s
8§ 1983 clainms and Plaintiffs WIIliam and Barbara Schlichter’s
Pennsyl vania state law clains. For the reasons set forth bel ow,
Def endants’ notion is GRANTED in part and judgnent is entered in
favor of Defendants and against Plaintiff WIlliam Schlichter as a
matter of law on his § 1983 clains in Counts |, VII, and XII.
Plaintiffs WIliam and Barbara Schlichter’s Pennsylvania state
law clainms in Counts | X and XI are DISM SSED with | eave to
Plaintiffs to re-file in an appropriate Pennsylvania state court.

Procedural History

Plaintiffs Wlliam Schlichter (hereinafter “Plaintiff”) and



Bar abara Schlichter (hereinafter “Plaintiff-wife”) initiated this
| awsuit in Septenber 2004 agai nst Linerick Townshi p, Police Chief
Weaver, Police Oficer More, Townshi p Manager Zarenba, Township
Supervi sor Ken Sperring, Township Supervisors Joseph G eco,
Thomas DeBel l o, Frank Grant, and Frederick Fidler, and John Doe
al | egi ng nunmerous civil rights and common |aw violations.! By
Order dated April 26, 2005, this Court dism ssed a nunber of the

counts of their Conplaint. See Schlichter v. Linerick Twp., et

al., 2005 W. 984197(di sm ssing Counts I, Ill, IV, V, VI, VIIl, X
and XIlIl in their entirety and Counts | X and Xl agai nst
Def endants Li nerick Township, Zarenba, Sperring, G eco, DeBell o,
Grant and Fidler). By Oder dated August 25, 2005, this Court
approved the parties’ Stipulation to Dism ss all clains against
Def endants Sperring, Geco, DeBello, Gant, and Fidler. The
remai ning clains at issue are:
(1) Count I: Plaintiff against all remaining defendants for
violations of the First Amendnent, pursuant to 42 U S.C. 8§

1983;

'For the purposes of this nmotion, this Court will consider
Def endant s Zarenba, Waver, and Moore only to be sued in their
i ndi vi dual capacities. To the extent that these Defendants were
sued in their official capacities as Townshi p Supervisor, Chief
of Police, and Police Oficer, respectively, Plaintiff’s clains
are redundant and are nothing nore than additional clains against
Li merick Township, which is already a naned defendant, because a
public official sued in his official capacity is “legally
indistinct fromthe nunicipality for which he serves.”
Satterfield v. Borough of Schuylkill Haven, 12 F. Supp.2d 423
(E.D. Pa. 1998).




(2) Count VII: Plaintiff against Defendants Zarenba and
Weaver, as policymakers, for acquiescing to the violation of
Plaintiff’s civil rights, pursuant to 42 U.S.C. § 1983;
(3) Count I X Plaintiff and Plaintiff-w fe agai nst
Def endants Weaver and Mbore for common | aw i nvasion of
privacy;
(4) Count XlI: Plaintiff and Plaintiff-w fe against al
remai ni ng defendants for common |aw placing in false |ight;
(5) Count Xil: Plaintiff against John Doe policymaker for
violating Plaintiff’s rights and for acquiescing to the
violation of Plaintiff’s rights by others, pursuant to 42
U.S.C. § 1983.
Di scovery is now cl osed, and the Defendants have filed this
notion for sunmmary judgnent.

Factual Backgr ound

Plaintiff WIliam Schlichter was hired by the Linmerick
Townshi p Police Departnment as an officer in 1985, and in 1990 he
was pronoted to the position of Sergeant, in which capacity he
served until his resignation fromthe departnment in 2003. (Ex. 1
to Def.” Mot. for Summ J. (hereinafter “Def.’s Mdt."), Dep. of
WIlliam Schlichter of October 24, 2005 (hereinafter “Pl."s Dep.
1") at 49, 55.) During his tenure as Sergeant, Plaintiff served
under Defendant Dougl as Weaver as the Chief of Police. (ld. at

59.) During the sane relevant tinme period, Defendant O ficer



Adam Moore was enpl oyed as a patrol officer for Linmerick Township
and was under the direct conmand of Plaintiff as Sergeant. (ld.
at 63; Ex. Qto Pl."s Qop. to Def.’s Mot. for Summ J.
(hereinafter “Pl.’s OQop.”), Transcript of Police Tenure Act
Hearing (hereinafter “Trans. PTAH') at 134.) Defendant Walter
Zarenba was the acting Townshi p Manager, and as such was
responsi bl e for overseeing all nunicipal departnents, including
the Police Departnent, and reporting Township affairs to the
Board of Supervisors, the five-nenber board responsible for
governing the Township. (Trans. PTAH at 40-41.) Plaintiff
clains that while he was enpl oyed as Sergeant of the Linerick
Townshi p Police Departnent, he was subject to nmultiple acts of
harassnent by Defendants Waver and Moore in retaliation for his
exercise of his first amendnent rights of free speech and
association which ultimately resulted in his constructive
di scharge fromthe Police Departnent on August 5, 2003 when he
tendered his resignation. (Conpl. T 3,4.) Additionally,
Plaintiff and Plaintiff-wife allege that the actions of
Def endant s Weaver and Moore invaded their privacy and placed them
inafalse light. (Conpl. § 117-120, 131.)

Plaintiff clainms to have engaged in three separate
activities protected by the First Anmendnent. First, Plaintiff
clains that he exercised his First Amendnent right to free speech

by conplaining to other police officers about the disparate



di sciplinary practices of Defendant Police Chief Waver. (Conpl.
1 28.) These conplaints stemmed fromthe discipline of Defendant
Oficer More for his involvenent in a notor vehicle accident
with his police vehicle in Decenber 2001. (Pl.’s Dep. 1 at 83.)
Plaintiff investigated the accident, and recommended to Chi ef
Weaver that O ficer More be suspended for one day, in |ight of
his previous notor vehicle accidents and his alleged attenpt to
cover up his negligence by telling inconsistent versions of the
events surrounding the accident. (lLd.) Defendant Chief Waver,
however, did not suspend O ficer More and only ordered that
Plaintiff wite hima letter directing himto operate cars nore
carefully. (ld. at 87.) The Chief did not consider the past
acci dents because, under the Police Departnent “Reckoning Period”
policy, only violations fromthe previous year can be consi dered
in the discipline of a police officer, and all of Oficer More's
past accidents occurred nore than one year before. (ld. at 85.)
Plaintiff agreed that Chief Waver correctly applied the
reckoni ng period, but did not agree with the outcone of its
application. (ld. at 86.) Plaintiff subsequently conplained to
at | east one officer under his command that he disagreed with the
Chief’s disciplinary decision and felt that O ficer More
deserved a harsher punishnent. (l1d. at 87-88.)

Second, Plaintiff clainms that he exercised his First

Amendnent right to free speech by conplaining to Defendant Walter



Zarenba, the Townshi p Manager, about a “hostile work environnent”
bei ng suffered by a femal e co-worker, Robin Scalisi, as a result
of the harassi ng behavi or of Defendant O ficer More and

Def endant Chief Waver.? (Conpl. § 27.) According to Oficer
Moore, runors began to circulate in early 2003 that Plaintiff and
Robin Scalisi, an adm nistrative assistant, were having an
extramarital affair. (Trans. PTAH at 135, 157.) Chief Waver
admts that he joked with O ficer More about runors that
Plaintiff and Robin Scalisi were often seen together outside of
work and that Plaintiff’s police vehicle was often seen parked
outsi de Robin Scalisi’s residence when her husband was not hone.
(Ex. Fto Pl."s Opp., Dep. of Douglas Waver (hereinafter “Waver
Dep.”), at 114.) O ficer More then admttedly engaged in

al | egedly harassing behavior. See infra p. 7-9. (Trans. PTHA at
134-137.) Plaintiff clainms that he “m ght have said sonething”
about the “hostile work environment” suffered by Robin Scalisi
when he spoke to Defendant Zarenba on August 5, 2003, the day he
proffered his resignation. (Ex. 14 to Def.’s Mdt., Dep. of
WIlliam Schlichter of Novenber 29, 2005 (hereinafter “Pl.’ s Dep.
2") at 46, 111.)

Third, Plaintiff clains he engaged in union activity which

By Order dated Novenber 10, 2003, this Court dismssed al
federal clains of hostile work environnment alleged by Robin
Scalisi in Scalisi v. Linerick Twp. et al., No. 05-3413, 2005 W
3032507 (E.D. Pa. 2005).




was protected by his first anmendnment rights to free speech and
association. (Conpl. ¥ 25.) Plaintiff was actively involved in
the Fraternal Order of Police and served as the Depart nment
Director in the 1990s, but resigned the position prior to 2003.
(Pl.”s Dep. 1 at 122, 123.) During the sunmmer of 2002, Plaintiff
and other officers attended a neeting with a union representative
fromthe teansters union at a |ocal restaurant. (ld. At 181.)
Plaintiff was told at the neeting that he could not be part of
the teansters uni on because he was an adm ni strative sergeant.
(Id.) He did not attend any other nmeetings with the teansters
uni on or engage in any other union activity. (ld. at 186.)°3

Plaintiff’s allegations of retaliatory harassnent by

*There are all egations, through second and third hand
accounts in various depositions, that sonetinme during the sunmer
of 2003, Townshi p Supervisors Joseph Greco and Thomas DeBel | o net
wi th Defendant Chief Waver at the Ridge Bar and told himto
“crack heads” at the police departnent. (Exhibit Ato Pl.’s
Qop., Dep. of Francis T. Gant (hereinafter “Grant Dep.”) at 18;
Exhibit Bto Pl.’s Qop., Dep. of Walter T. Zarenba, Jr.
(hereinafter “Zarenba Dep.”) at 285-286, 302; Exhibit Cto Pl.’s
Qop., Dep. of Kenneth W Sperring at 45.) VWile there is no
evi dence that the Supervisors directly stated that this was in
retaliation for those officers attending a union neeting, these
same W tnesses referenced statenments by Joseph Greco naming the
five officers who had attended the union neeting and decl aring
that they were on a “hit list” and had to go. (Gant Dep. at 17
Zarenba Dep. at 286, 291, 303.) There are objections to this
evi dence on the grounds that it may be inadm ssabl e as hearsay.
(Def.”s Brief in Reply to Pl."s Opp. at 1.) This court will not
decide on the adm ssibility of the evidence because, as outlined
bel ow, the alleged acts of retaliation against Plaintiff do not
neet the standard for a first amendnent violation and therefore
such evidence as to possible retaliatory notivation is
i rrel evant.



Def endant s Weaver and Mbore begin wth an apparent series of

i nappropriate practical jokes nocking the runored romantic

rel ati onship between Plaintiff and Robin Scalisi. The alleged
harassnment began on February 14, 2003, when Def endant Moore

pl aced a personal ad in the Pottstown Mercury Newspaper
containing a Valentine's Day nessage which read, “Dear Sgt.,
Spring is right around the corner, just like ne. Look outside,
see your Robin by the tree. Love, Azalea.” (Ex. 26 to Def.’s
Mot., Dep. of Adam Moore (hereinafter “Mwore Dep.”), at 30.)
Robin Scalisi, who |ives on Azalea Court, notified Plaintiff of
the ad because she felt it was in reference to them (Pl.’s Dep.
1 at 6.) Plaintiff showed the ad to Defendant Zarenba, who
agreed to investigate. (ld. at 7.) Defendant Mbore admts to
pl acing the ad as a joke with his own noney and on his own tine
while off-duty. (Trans. PTHA at 138, 157.)

On May 17, 2003, Plaintiff and his young daughters found a
hotel room key and a package of condons in the passenger side
door conpartnent of his pickup truck. (Pl.’s Dep 2 at 23.)

Def endant Weaver admts that he stayed at the Cherry Hi |l Lodge,
the hotel fromwhich the key card canme, in Spring 2003, but
clains he threw the key away in the police station | ocker room
and denies any involvenent with the placenent of the key and
condons in Plaintiff’s truck. (Waver Dep. at 80-83.) Plaintiff

reported the incident to Defendant Zarenba. (Pl.’s Dep 2 at 22.)



On May 29, 2003, Plaintiff discovered a bunper sticker on his
truck which depicted a woman in a thong bikini hitchhiking, with
the words “Ass, Gas or Grass, Nobody R des for Free.” (lLd. at
52.) Plaintiff does not know when or how the bunper sticker was
pl aced on his truck, but alleges that Defendants Waver and More
were involved. (ld. at 52, 56.) Plaintiff also reported the
bunmper sticker to Defendant Zarenba. (ld. at 55.) |In or around
the sane tinme period, Plaintiff found an artificial decoration
robin in his mailbox. (Pl.’s Dep. 1 at 145.) Again, Plaintiff
reported the incident to Defendant Zarenmba. (1d.)

On July 31, 2003, Plaintiff-wife received a doctored photo
in the mail at their hone. (Pl.’s Dep. 2 at 29.) The photo
showed Plaintiff’s unmarked police vehicle parked outside of
Robin Scalisi’s residence. (Trans. PTAH at 14.) Superi nposed

over the inmage was the text:

Li meri ck Township Police Cruiser: $ 26, 000
Sergeant’s salary (w thout overtine): $ 60, 000
House on Azal ea Court: $160, 000
Bill lying to Barb about why he’s parked in front of
his girlfriend s house while on duty: Pricel ess

(Ld. at 14-15; Ex. Kto Pl.’s OQop., Doctored Photo.)
Plaintiff brought the photo to work with himthe next day he was
schedul ed to work, August 3, 2003, and showed it to Defendant
Zarenba. (Pl.’s Dep. 2 at 39.) After an investigation,

Def endant O ficer Moore admtted to taking the photograph and

adding the text with the assistance of a friend. (Trans. PTAH at



135.) He clainms he brought the photograph to work in a manila
envel ope and left it on his desk, after which he never saw it
again until his deposition. (More Dep. at 39.) He denies
mai | i ng the photograph to Plaintiff-wife. (Trans. PTAH at 137.)
Foll owi ng a Police Tenure Act Hearing conducted before an
i ndependent hearing exam ner after Plaintiff’s resignation,
Def endant Moore was suspended for 45 days w thout pay for his
actions related to the Valentine’s Day Ad and the doctored photo.
(Ex. 34 to Def.’s Mot., Order of Hearing Exam ner.)

During the sane relevant tinme period in 2003, Plaintiff
al l eges he was al so subject to harassnent unrelated to his
runored relationship with Robin Scalisi. First, Plaintiff cites
that he was sent hone one day with pay. (Pl.’s Dep. 1 at 188.)
Sonetine in early 2003, Plaintiff and Defendant Waver attended
an eveni ng neeting together, and drove back to the station
together. (ld. at 184.) On the drive back, Plaintiff told
Def endant Weaver about the teansters neeting he had attended the
summer before. (l1d.) Defendant Weaver then “becane very upset,”
told Plaintiff that “unions are nothing but gangsters,” and
slammed the car door. (1d.) Defendant Waver does not deny that
he yelled at Plaintiff, but clainms that he was only di sappoi nted
that Plaintiff had not told himabout the union neeting sooner.
(Weaver Dep. at 40-41.) The next time that Plaintiff reported to

wor k, Defendant Waver overheard Plaintiff telling a secretary

10



that the Chief had gone “berserk” during an argunent the night
before. (lLd. at 45, 47.) Wen Defendant Waver asked Plaintiff
if he was tal king about him Plaintiff said no and that he was
tal ki ng about hinself going berserk at Hone Depot. (ld.) After
Plaintiff left the room the secretary told Defendant Waver that
Plaintiff had actually been tal ki ng about the Chief going berserk
and that he had lied. (ld. at 48.) Defendant Waver then asked
Plaintiff to neet with him and during the neeting he told
Plaintiff that he was di sappointed in himas second in conmand
for lying to him and that he wanted himto go hone for the rest
of the day, with pay, to think about his character flaws. (ld.
at 49.) Plaintiff went home and wote a letter to Defendant
Zarenba about the incident. (Pl.’s Dep. 1 at 190.)

Additionally, during early 2003, Defendant Chief Waver
corrected Plaintiff’s witten nenos and reports with red ink,
maki ng corrections for grammar and spelling. (ld. at 153.) It
is unclear whether this was done to the witten work of any other
officers. (ld. at 152-153.) At one point, Defendant Waver
wote, “say hi to Chuck for ne” on one of Plaintiff’s requests
for a personal day. (ld. at 154.) Chuck is Plaintiff’s
nei ghbor and an attorney that Defendant Waver knew very well.
(Id. at 154-155.) Plaintiff felt that Defendant \Waver was
insinuating that he mght retain Chuck as a lawer as a result of

the ot her harassnment he was all egedly experiencing at the police

11



departnent. (ld. at 155.) Plaintiff was al so assigned by Chief
Weaver to prepare a report on overtinme expenses to help explain
why revenue was down for the year in the police departnent. (Ld.
at 159; Exhibit 11 to Def.’s Mdt., Assignnent Letter.) Plaintiff
contends that this assignnent fell outside of his job description
and that the Chief should have been responsible for preparing the
financial report. (Pl.’s Dep 1 at 159-160.) Plaintiff reported
his feelings to Defendant Zarenba, who instructed himto conplete
t he assignnent, which he did. (ld. at 161, 164.) Plaintiff also
found job applications in his mail box, sone of which he clains
were placed there by Defendant Chief Waver. (l1d. at 145.)
Plaintiff also received voicemails from Def endant Chi ef
Weaver that he feels were harassing. (Pl.’ s Dep. 2 at 121-142.)
Many of the nessages were about normal police business, but
Plaintiff feels they were harassi ng because Def endant \Waver used
to speak to himin person about such matters rather than | eave
voicemails. (ld. at 128, 140.) |In one nessage, left on June 30,
2003, Defendant Weaver expressed that he was unaware of a
schedul e change nmade by Plaintiff. (l1d. at 133.) Plaintiff
feels this nessage was harassi ng because he had notified
Def endant Weaver of the change and di sputes Defendant Waver’s
claimthat he did not know about it. (ld. at 134.) In another
message, left on July 23, 2003, Defendant Waver asks Plaintiff

about a situation in which a patrol shift was not covered and

12



asks himto docunent in witing why the shift was not covered.
(Id. at 141-142.) Plaintiff clains this nmessage was harassing
because he never had to docunent such incidents in witing
before. (ld. at 142.)

Plaintiff asserts that the result of this allegedly
har assi ng behavi or was that his authority was underm ned within
the police departnent. (Conpl. ¥ 50.) Plaintiff cites two
situations in which his orders were di sobeyed by subordi nate
officers. First, on one occasion, Oficer Kennedy refused to
carry out a speed detail, ordered by Defendant Chief Waver,
because he did not want to wite citations for revenue. (Pl.’s
Dep. 1 at 104.) Oficer Kennedy asked if he could speak directly
t o Def endant Chief Waver about the orders, and Plaintiff allowed
himto do so. (ld.) Second, Plaintiff cites that Defendant
O ficer More disobeyed a direct order by |leaving early one day,
which left a patrol shift uncovered. (ld. at 102.) Plaintiff,
however, admts that Oficer More was approved to | eave by
either hinself or Defendant Chief Waver, and that he's not sure
“who dropped the ball.” (Pl.’s Dep. 2 at 143-144.) Plaintiff
cannot recall any other instances where an officer di sobeyed an
order. (Pl.’s Dep 1 at 111.)

After his wife's receipt of the doctored photo, Plaintiff
decided to quit his position at the Linmerick Township Police

Departnent. (ld. at 46.) On August 5, 2003, Plaintiff hand

13



delivered a letter to Defendant Walter Zarenba inform ng himthat
he was retiring fromthe police departnent. (Pl.’s Dep. 1 at
49.) On August 7, 2003, Defendant Zarenber wote a letter to
Plaintiff informng himthat he did not qualify for retirenent at
that tinme, and Plaintiff thereafter wote a letter on August 14,
2003 to Townshi p Supervisor Thomas DiBello officially resigning
fromthe police departnment. (ld. at 50; Exhibit 6 to Def.’s
Mot., Resignation Letter.) Prior to proffering his resignation,
Plaintiff had applied for a position at the Western Center for
Techni cal Studies, where he is currently enployed as a vocati onal
instructor. (Pl.’s Dep. 1 at 6.) He applied for the position on
July 15, 2003 and was offered the position before the end of the
month of July. (ld. at 8; Pl.’s Dep. 2 at 47.) 1In a letter

dat ed August 5, 2003, Ronald Dutton, the Business Adm nistrator
of the Western Center for Technol ogi cal Studies, affirned that
Plaintiff was hired and detailed his salary and start date.
(Pl.”’s Dep. 1 at 18.) Plaintiff contends that he began | ooki ng
for a new job in Spring 2003 not because he wanted to | eave his
position with Linerick Township, but just to see if he was
“marketable” and if there were other things he could do in | aw
enforcenent. (l1d. at 39-40.) On June 25, 2003, Plaintiff
inquired with the Townshi p finance manager, Tracy Nonamaker

about what the inpact on his pension would be if he was to | eave

the Township at that tine rather than at retirenent. (Pl.’s Dep.

14



2 at 75-76.) At other tinmes during 2001 and 2002 Plaintiff
applied for other jobs, including a detective position in

Mont gonery County and a police chief position in Upper Perkionmen
Townshi p. (ld. at 149.)

Di scussi on

| . Legal Standard for Summary Judgnent
Summary judgnent is appropriate only when the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, reveal no genuine issue of material
fact, and the noving party is entitled to a judgnment in their

favor as a matter of law Celotex Corp. v. Catrett, 477 U.S.

317, 322-332 (1986); Fed. R Cv. P. 56(c). The district court’s
responsibility is not to resolve disputed issues of fact, but to
determ ne whether any material factual issues exist to be tried.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 247-49 (1986).

A genuine issue of material fact exists when “the evidence is
such that a reasonable jury could return a verdict for the
nonnovi ng party.” 1d. at 248. |In making this determ nation, the
court will viewall of the facts in the light nost favorable to
the non-noving party and will draw all reasonable inferences in
favor of the non-noving party. 1d. at 256. The party seeking
summary judgnent bears the initial burden of identifying portions
of the record that denonstrate the absence of material fact.

Celotex, 477 U.S. at 323. The party opposing summary judgnment

15



cannot rely on the allegations of the pleadings, but instead nust
set forth specific facts showi ng the exi stence of a genuine issue
of material fact for trial. 1d.; Fed. R GCv. P. 56(e).

[1. Plaintiff’'s First Amendment Cains in Counts |, VII, and Xl |
Pursuant to 42 U.S.C 8§ 1983

Plaintiff has failed, as a matter of law, to denonstrate a
valid cause of action for First Amendnent retaliation against any
defendant. The First Anendnent does not protect all speech, and
when a governnment acts as an enployer, it may constitutionally

[imt some speech in the workplace. Bianchi v. Phila., 183

F. Supp. 2d 726, 745 (E.D. Pa 2002). A public enpl oyee, however,
does not forfeit all First Amendnent rights, and retains a
constitutional right to speak on matters of public concern

wi thout fear of retaliation. Bal dassare v. N.J., 250 F.3d 188,

194 (3d Gr. 2001). Therefore, a public enployee s claim of
retaliation for engaging in a protected activity is analyzed

under a three step process. Geen v. Phila. Hous. Auth., 105

F.3d 882, 885 (3d Cir. 1997). First, the plaintiff nust
denonstrate that the activity was in fact protected. [d. As a
public enployee, a plaintiff’s activity will only be consi dered
protected if it can be shown that the activity constitutes speech
on a matter of public concern and that the public interest in
favor of his or her expression outweighs the governnent

enpl oyer’ s countervailing interest in providing efficient and

effective services to the public. 1d. (citing Pickering v. Bd.

16



of Educ. of Twp. High Sch. Dist., 391 U S. 563 (1968)). Second,

the plaintiff nmust show that the activity was a substantial or
nmotivating factor in the alleged retaliatory action. Geen, 105
F.3d at 885. Third, the defendants have the opportunity to
defeat the plaintiff’s claimby denonstrating that the sane
action woul d have been taken in the absence of the protected
activity. 1d. The second and third factors are questions of

fact, while the first factor is a question of law. Curinga V.

Cty of Jairton, 357 F.3d 305, 310 (3d Gr. 2004). Wile it

seens that sone of Plaintiff’s alleged protected activities
satisfy the first factor of the test, there are no issues of
material fact that Plaintiff’'s claimhas failed the second and
third factors, and therefore Defendants are entitled to sumary
judgnent on Counts |, VII, and XI| as a matter of |aw

1. Plaintiff’s Protected Activity

Because Plaintiff is a public enployee, his exercises of his
First Amendnent rights will only qualify as protected if they
involve a matter of public concern and Plaintiff’s interest in
expressing hinself outweighs the potential injury the speech
could cause to the interest of Linerick Township, as an enpl oyer,
in providing efficient and effective services to its residents.

See Waters v. Churchill, 511 U S. 661, 668 (1994). Courts have

construed what constitutes a “matter of public concern” broadly,

and take into consideration the “content, form and context” of

17



the activity when doing so. Holder v. Allentown, 987 F.2d 188

(3d Cir. 1993). A public enployee’s speech is considered to
involve a matter of public concern “if it can be fairly
considered as relating to any matter of political, social or

ot her concern to the community, such as if it attenpts to bring
to light actual or potential wongdoing or breach of public trust

on the part of governnent officials.” Baldassare, 250 F.3d at

195. Generally, “speech disclosing public officials’ m sfeasance
is protected while speech intended to air personal grievances is

not.” Swineford v. Snyder County, 15 F.3d 1258, 1271 (3d G

1994). If it is determned that the public enpl oyee spoke on a
matter of only personal interest, and not of public concern, a
federal court is not the appropriate forumin which to review the
w sdom of a governnent enpl oyer’s personnel deci sion.

Swartzwel der v. McNeilly, 297 F.3d 228, 235 (3d Gr. 2002).

A public enployee’s speech on a matter of public concern
must then satisfy the Pickering balancing test, under which the
speech will only be protected by the First Amendnent if the
public interest favoring the expression is not outweighed by any
injury the speech could cause to the interest of the governnent,
as an enployer, in pronoting the efficiency of the services it

perfornms through its enployees. Connick v. Myers, 461 U S. 138,

142 (quoting Pickering, 391 U.S. at 568). In performng this

bal ance, the manner, tinme, place and entire context of the

18



expression are relevant. Swartzwelder, 297 F.3d at 235. Oher

consi derations include “whether the statenent inpairs discipline
by superiors or harnony anong co-workers, has a detrinmental

i npact on close working relationships for which personal |oyalty
and confidence are necessary, or inpedes the performance of the
speaker’s duties or interferes wwth the regul ar operation of the
enterprise.” 1d.

Plaintiff’s alleged conplaint about a potential hostile work
envi ronment being suffered by Robin Scalisi qualifies as a matter
of public concern and passes the Pickering balancing test. In
the Third G rcuit, conplaints of sexual harassnment by a public or
el ected official constitute a matter of public concern when the
al |l eged harasser is a supervisor and a public authority figure.

Bi anchi, 183 F. Supp.2d at 745-746 (citing Azzaro v. County of

Al | egheny, 110 F.3d 968, 978-980 (3d Cir. 1997)). Because
Plaintiff conplained that Robin Scalisi was suffering from
harassnment from bot h Defendant O ficer More and Def endant Chi ef
Weaver, a public authority figure and supervisor, his conplaint
qualifies as a matter of public concern. Additionally, the
public interest in preventing sexual harassnent by persons of
public authority is greater than any potential harmto the public
enpl oyer that could be caused by such a conpl aint when nade to

t he appropriate supervisor.

Plaintiff’s conplaints of disparate discipline by Defendant

19



Chi ef Weaver do not classify as protected speech under the First
Amendnent. Plaintiff admts that Defendant Waver correctly
applied the police “reckoning period’” in determning the
di sciplinary action to be taken agai nst Defendant Mbore as a
result of his notor vehicle accident in 2001. (Pl.’s Dep. 1 at
86.) Therefore, Plaintiff’s conplaints were not related to any
wr ongdoi ng on the part of Defendant Waver, but were only rel ated
to his personal disagreement with a [ighter punishnment than he
had recomrended. Such conments by public enpl oyees related to
“personal grievances” do not constitute a matter of public
concern, and are not protected by the First Amnendnent.
Swi neford, 15 F. 3d at 1271. Additionally, Plaintiff’'s comments
woul d further not satisfy the Pickering balancing test because
criticisns nmade about the Police Chief by his Sergeant have a
hi gh potential of inpairing the Chief’'s ability to discipline and
of having a detrinmental inpact on the working relationship
bet ween the Chief and Sergeant which requires personal l|oyalty
and confidence. Thus, Plaintiff’s remarks about the all eged
di sparate discipline of Defendant Weaver are not protected by the
First Amendnent.

Lastly, Plaintiff’s union activity is protected by the
First Amendnent. The First Amendnent’s rights to freedom of

speech and association extend to union activities. See Thomas v.

Collins, 323 U.S. 516 (1945). Wile the Third Grcuit Court of
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Appeal s has not deci ded whet her the “public concern” test and

Pi ckering bal ancing should be applied to First Anendnment clains
involving the right to associate,* the Court has held that
“efforts of public enployees to associate together for the

pur pose of collective bargaining invol ve associational interests
whi ch the First Amendnment protects fromhostile state action.”

Labov v. Lalley, 809 F.2d 220, 222-223 (3d Gr. 1987). It seens

that even if the test were applied, a public enployee’ s attenpt
to unioni ze woul d al ways be considered a matter of public concern
and woul d not be outwei ghed by any countervailing governnent

interest. See Hitchens v. County of Mntgonery, No. 00-4282,

2002 W 253939, *3 (E.D. Pa. 2002) (finding that “speech arising
in the context of union organization efforts has |ong been held
to be a matter of public concern” and that public enpl oyers’
di sruption of services by enployee union organization is “mninma
at best”). Indeed, Defendants agree in their notion that
Plaintiff’s union activities were protected by the First
Amendnent. (Def.’s Mt. at 17.)

2. Defendants’ Harassing Activity

Once it is established that a Plaintiff engaged in protected

activity, the Plaintiff nust show that the protected activity was

“See Hitchens v. County of Mntgonery, No. 00-4282, 2002 W
253939, *3 (E.D. Pa. 2002) (conparing Sanquigni v. Pittsburgh Bd.
of Pub. Educ., 968 F.2d 393 (3d Cr. 1992) with Labov v. Lalley,
809 F.2d 220 (3d Cir. 1987)).
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a substantial or notivating factor in the retaliatory action.
Geen, 105 F. 3d at 885. This actually involves two separate
inquiries: (1) Dd the defendants take an actionabl e adverse

enpl oynent action agai nst the public enployee? and (2) If so, was
the notivation for the action to retaliate agai nst the enpl oyee

for the protected activity? Merkle v. Upper Dublin Sch. Dist.,

211 F.3d 782, 800 n. 3 (3d Gr. 2000). “Determ ning whether a
plaintiff’'s First Amendnent rights were adversely affected by
retaliatory conduct is a fact intensive inquiry focusing on the
status of the speaker, the status of the retaliator, the

rel ati onshi p between the speaker and the retaliator, and the

nature of the retaliatory acts.” Brennan v. Norton, 350 F.3d

399, 419 (3d Cr. 2003). To be actionable under the First
Amendnent, the nature of the retaliatory acts by a public
enpl oyer need not be great, but nust be nore than de m ninus or

trivial. 1d.; MKee v. Hart, 436 F.3d 165, 170 (3d G r. 2006).

The threshold question is whether the retaliatory actions would
have deterred a person of ordinary firmess fromexercising his
or her First Anmendnent rights. MKee, 436 F.3d at 170. Courts
have found that a public enployer adversely affects an enpl oyee’s
First Amendnent rights when it nmakes decisions related to

term nation, rehiring, pronotion, transfer, or recall, based on
the exercise of an enployee’'s First Amendnent rights. See

Brennan, 350 F.3d at 419. On the other hand, Courts have
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declined to find that an enployer’s actions have adversely

af fected an enpl oyee’ s exercise of his First Anendnent rights
when the enployer’s alleged retaliatory acts were criticisns,

fal se accusations, or verbal reprinmands. 1d.®> Wile this
standard is usually applied to individual acts of alleged
retaliation, an entire canpaign of harassnment which, though
trivial in detail, mght deter a person of ordinary firmess from
exercising his or her First Amendnment rights when viewed in the
aggregate, can give rise to a claimfor First Amendnent

retaliation. See Suppan, 203 F.3d at 235; McKee, 436 F.3d at

170 (“being the victimof petty harassnment in the workplace as a
result of speaking on matters of public concernis in itself
retaliation. . . [which] could be actionable under the First
Amendnent ") .

To satisfy the second part of this inquiry, a plaintiff nust
show that the adverse enpl oynent action was taken in retaliation
for the protected activity. Merkle, 211 F.3d at 800 n. 3. To
meet this requirenent, the enpl oyee need not show “but-for”
causation, but nust show that the protected activity was a

“substantial” or “notivating factor” in the relevant deci sion.

°For exanple, in Brennan, the court found that the
defendant’s refusal to use an enployee’s title or to capitalize
his name did not neet the level of a constitutional violation,
while the defendant’s acts of renoving the plaintiff from payrol
for a month and issuing multiple suspensions did support a cause
of action for First Anendnent retaliation. 350 F.3d at 419.
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Suppan, 203 F. 3d at 235-236. |If the plaintiff nmeets this burden,
the burden shifts to the defendant to show “by a preponderance of
the evidence that it would have reached the sanme decision even in

t he absence of the protected conduct.” 1d. (citing M. Healthy

City Sch. Dist. Bd. of Educ. v. Doyle, 429 U. S. 274, 287 (1977)).

None of the alleged acts of retaliation in this case rise to
the level required to state a First Anendnent violation. The
Val entine’s Day ad, the condons and key card, the bunper sticker,
t he doctored photograph, the artificial robin, the job
applications, the red-penned work product, the voicenails, the
overtinme cal cul ation assignnent, and the discipline of being sent
home one day with pay, are trivial annoyances that woul d not
deter a “reasonably hardy individual from engaging in protected

activity.” Miti v. Schmidt, No. 03-1206, 96 Fed. Appx. 69, 74,

2004 W. 857389, *5 (3d Cr. 2004). Even viewed in aggregate,

t hese petty harassnments do not neet the threshold of deterring a
reasonabl e person fromexercising his or her First Amendnent
rights.

Plaintiff clainmed that these harassnents underm ned his
authority in the Police force, which could have made them nore
serious in aggregate, but the facts show that this claimis
basel ess. Plaintiff’s two cited incidents in which officers did
not follow orders cannot reasonably be considered to be rel ated

to the alleged harassnent. In the first case, Oficer Kennedy
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had a legitimate personal reason not to follow the order, which
was actually an order handed down from Def endant Chief Waver.
(Pl.”s Dep 1 at 104.) In the other case, Plaintiff admtted that
Def endant O ficer Moore did not disobey an order, but was
approved to leave early. Plaintiff admts that there were no

ot her instances in which officers disobeyed his orders. (ld. at
111.) Therefore, no reasonable jury would find the Plaintiff’s
authority was undermned in the Police departnent as a result of
the alleged retaliatory harassnent.

Additionally, no reasonable jury would find that Plaintiff
was constructively discharged as a result of the all eged
harassnment. Under the constructive di scharge doctrine, an
enpl oyee’ s reasonabl e decision to resign because of “unendurabl e
wor ki ng condi tions” constitutes the equivalent of a forma

di scharge for renedial purposes. Pa. State Police v. Suders, 542

U S 129, 141 (2004). The test to establish a constructive

di scharge asks: “Did working conditions becone so intol erable
that a reasonable person in the enpl oyee’s position would have
felt conpelled to resign?” 1d. Because we find that the all eged
harassnment constituted only trivial annoyances, we do not find
that any reasonable juror would agree that such trivial

annoyances coul d make working conditions so intolerable for
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Plaintiff that a reasonable person in his position wuld resign.?®

Even if some of Plaintiff’s allegations were considered to
rise to the level of a First Amendnent violation, which they do
not, his clainms would still fail because he cannot establish a
causal nexus between his protected conduct and the all eged
retaliation. First, Plaintiff’s conplaint regarding the hostile
wor k environnment of Robin Scalisi could not have been a
substantial or notivating factor for any of the all eged
harassnment. According to Plaintiff, he only “m ght have said
sonet hi ng” about the hostile work environnent on the day he
resi gned, and therefore none of the alleged harassnent, which al
occurred before Plaintiff’s resignation, could have been in
retaliation for that conplaint. (Pl.’s Dep. 2 at 111.) Thus,
Plaintiff would have to show that the substantial or notivating
factor behind all eged harassnent was his participation in union
activities in the Sumrer of 2002, and he has failed to do so with
regard to each Defendant.

For sone of the alleged retaliatory conduct, there is not
enough evi dence to determ ne which defendant or defendants, if

any, were responsible for those acts with sufficient precision to

®There i s substantial evidence that Plaintiff had secured
anot her position prior to his resignation, suggesting that his
constructive discharge claimmay be disingenuous. (Pl.’s Dep 1
at 6, 8, 18.) This evidence, however, is not necessary to this
Court’s determ nation that the conplai ned of conduct did not
create a working environnment so intolerable that Plaintiff was

constructively discharged.
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assess liability, including the artificial robinin Plaintiff’s
mai | box, the bunper sticker, and the condons and hotel key card.

See Brennan, 350 F.3d at 419. Cut of the activities attributed

to Defendant Chief Waver, there is no evidence that Plaintiff’s
union activities were the notivating factor behind any of them
wi th the possible exception of Plaintiff’s being sent honme one
day with pay the day after telling Defendant Waver about the
union neeting. Wile it has already been decided that this

di scipline does not rise to the level of a constitutional
violation even if it was in retaliation for Plaintiff’s union
activities, Defendant Weaver has al so net the burden of show ng
that the sanme action would have been taken in the absence of
Plaintiff’s protected activity. Plaintiff admttedly was caught
lying to his direct supervisor and faced a reasonabl e discipline
whi ch was not excessive enough to indicate that it was al so neant
to be inretaliation for Plaintiff’s participation in union
activities. Wth regard to Defendant O ficer More, he was
admttedly responsible for both the Valentine’'s Day ad and the
doctored photo, but there is no evidence that these practi cal

j okes were related in any way to Plaintiff’s union activities.
Therefore, Plaintiff has failed to establish the necessary causal
nexus between the alleged retaliatory harassnent and the
protected activity to assess liability to either Defendant Waver

or Defendant Mbore for First Anendnent retaliation.
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Plaintiff has also failed to establish the direct causal
link necessary to assess supervisory liability against Defendant
Zarenba, the Township Supervisor, or nunicipal liability against
Def endant Linmerick Township, for violations of his first

anendnent rights. See Brown v. Mihl enberg Twp., 269 F.3d 205,

214-215 (3d Cir. 2001). A supervisor can only be found |iable
for a constitutional violation pursuant to § 1983 when a
plaintiff can show a direct causal |ink between the supervisor’s

“affirmative actions” and the violation. Baker v. Mnroe Twp.,

50 F.3d 1186, 1190 (3d Gr. 1990). A nunicipality can only be
found liable for a constitutional violation pursuant to § 1983
when it is found to have directly caused a violation through a
“policy statenent, ordinance, regulation, or decision officially

adopt ed and pronul gated by that body’s officers” or an informal

“custom or usage.” Brown, 269 F.3d at 215 (quoting Mnell v. New

York Gty Dep’t of Soc. Servs., 436 U. S. 658 (1978)). No causal

link can be established with regard to either supervisor or
muni ci pal liability when no constitutional violation by any

i ndi vidual state actor has been found. See L.A. v. Heller, 475

U S 796, 799 (1986). Because it has been determ ned that
Plaintiff’s clainms of First Amendnent retaliation against
Def endants Weaver and Moore have failed to establish a
constitutional violation, there can be no supervisory or

muni ci pal liability assessed agai nst Defendants Zarenba and
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Li meri ck Townshi p.

3. Qualified Inmunity

Defendants are also entitled to summary judgnent on
Plaintiff’s First Amendnent clains on the ground that they are
protected by qualified imunity. “Qualified imunity insul ates
government officials performng discretionary functions fromsuit
insofar as their actions could reasonably have been thought
consistent wwth the rights they are alleged to have violated.”
MKee, 436 F.3d at 169. An official has lost qualified i nmunity,
and is subject to suit, when (1) a constitutional right would
have been violated on the facts alleged and (2) that right was

clearly established. 1d. (citing Saucuer v. Katz, 533 U S. 194,

200 (2001). Defendants, as public officials, are entitled to
qualified imunity because (1) their actions did not violate
Plaintiff’s First Amendnent rights and (2) even if they did, that
right was not clearly established.

For a right to be clearly established, “there nust be
sufficient precedent at the tine of the action, factually simlar
to plaintiff's allegations, to put the defendant on notice that
his or her conduct is constitutionally prohibited.” [d. at 171
This inquiry into whether the right was clearly established “nust
be undertaken in light of the specific context of the case, not

as a broad general proposition.” [d. (quoting Brosseau v.

Haugen, 543 U. S. 194 (2004)). Wile it is clearly established
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that a public enployee has the right to speak on matters of
public concern without fear of retaliation, there is not
sufficient precedent as to when a pattern of trivial harassnents
may qualify as retaliatory harassnent to qualify the right to be
free fromsuch a pattern of harassnent as clearly established.
MKee, 436 F.3d at 173 (citing Suppan, 203 F.3d at 230 (denied

pronotion); Baldassare, 250 F.3d at 194 (denotion); Brennan, 350

F.3d at 419 (suspensions)). The Third Crcuit Court of Appeals
has noted that there is a “dearth of precedent of sufficient
specificity” regarding when trivial harassments may qualify as a
First Amendnent violation. MKee, 436 F.3d at 173. Therefore,
even if Defendants were found to have violated a constitutional
right, it would be one that was not clearly established at the
time of the action. The Defendants are thus entitled to
qualified imunity on the second, as well as the first, prong of
the qualified imunity test.

[11. Plaintiff and Plaintiff-wife’'s State Law | nvasi on of
Privacy Cainms in Counts | X and Xl

The remaining clains are grounded in Pennsylvania state | aw.
Because this Court has granted sunmary judgnent on all clains
over which it had original jurisdiction, we decline to exercise
suppl emental jurisdiction over Plaintiff and Plaintiff-wife's
Pennsyl vania state law clains in Counts I X and XI. See 28 U S.C

8§ 1367(a)(3). Those clains are dism ssed w thout prejudice.
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Concl usi on

For the foregoing reasons, this Court finds that Plaintiff
has failed to present any issues of material fact which could
| ead a reasonable jury to return a verdict in his favor as to
Counts I, VII, and XlIl for First Anendnent violations pursuant to
8§ 1983. Plaintiff’s clains on those counts have fail ed because
(1) the alleged retaliatory harassnment does not rise to the |evel
of a constitutional violation and (2) even if it did, Defendants
are protected by qualified imunity. Thus, Defendants’ notion
for summary judgnent will be granted as to Counts I, VII, and
Xll. This Court declines to exercise supplenental jurisdiction
over the remaining state law clains in Counts | X and Xl.
Accordingly, those clains will be dismssed with |eave to

Plaintiffs to re-file themin state court.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM SCHLI CHTER and
BARBARA SCHLI CHTER

V. : ClVIL ACTI ON
: NO. 04- CV-4229
LI MERI CK TOAWNSH P, W DOUGAS:
VEAVER, OFFI CER ADAM MOORE, :
WALTER ZAREMBA, TOMNSHI P
MANAGER, KEN SPERRI NG,
TOMSH P SUPERVI SOR, JOSEPH
GRECO, TOWNSHI P SUPERVI SOR,
THOVAS DEBELLO, TOMSH P
SUPERVI SOR, FRANK GRANT, :
TOWNSH P SUPERVI SOR, FREDERI CK
FI DLER, TOMNSH P SUPERVI SOR,
and JOHN DOE

ORDER

AND NOW this 14" day of August, 2006, upon consideration
of Defendants’ Mdtion for Summary Judgnent (Doc. No. 27), and al
responses thereto (Docs. No. 28, 29, 31), it is hereby ORDERED
that the Mdtion is GRANTED and judgnment is entered as a matter of
| aw against Plaintiff and in favor of Defendants as to Counts |
Vi1, and XII.

The remaining state law clains in Counts | X and Xl are
DISM SSED with | eave to the Plaintiffs to re-file themin the

appropriate Pennsyl vania state court.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.







