IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

COMCAST SPECTACCOR L. P. ) ClVIL ACTI ON
V. :
CHUBB & SON, INC., et al. : NO. 05- 1507
VEMORANDUM
Dal zel |, J. August 8, 2006

Contast Spectacor, L.P., d/b/a the Philadel phia Flyers,
clainms that, relying on defendants' representations, it bought
certain performance bonus insurance for one of its professional
i ce hockey players. 1t alleges that defendants then executed a
"bait and switch" by changing the terns of that insurance w thout
noti fyi ng Contast.

Contast now sues Janmes J. MCarthy, Chubb & Son, Inc.,
| CL, Ltd., ASU International, Inc., HCC Insurance Hol dings, Inc.,
and Certain Underwiters at Lloyd s, London. The second anended
conpl aint asserts six counts agai nst each defendant: (1) breach
of contract and breach of inplied duty of good faith and fair
dealing; (2) bad faith; (3) intentional and/or negligent
m srepresentation; (4) prom ssory estoppel/detrinmental reliance;
(5) unjust enrichnent; and (6) rescission/reformation. W have
jurisdiction over this matter pursuant to 28 U S.C. § 1332.

Each defendant noves separately to dism ss all counts
under Fed. R Civ. P. 12(b)(6). HCC also noves to di sm ss under
Fed. R Cv. P. 12(b)(2). On June 1, 2006, we ordered the
parties to conduct discovery and submt briefs on the issue of

agency because we are treating that issue as a sunmmary judgnent



matter,?!

and we al so ordered Contast and HCC to conduct discovery
and submt briefs on the issue of personal jurisdiction. They
have done so. Today we resolve the jurisdictional question as to

HCC, the sunmary judgment notions concerning agency, ? and the

! The notions to disnmiss and Contast's response thereto ask
us to consider docunents outside of the pleadings that were
rel evant to the question of agency, the theory upon whi ch Contast
|argely bases its clainms. |If a defendant files a notion to
di sm ss under Rule 12(b)(6) and presents matters outside the
pl eadi ngs, Rule 12(b) permts us to treat the notion as one for
summary judgment, to be di sposed of under Rule 56, after the
parties have been given "reasonabl e opportunity to present al
materi al nmade pertinent to such a notion by Rule 56." Fed. R
Cv. P. 12(b). To consider the parties' docunents and to ensure
this case proceeds agai nst the proper defendants, we notified the
parties that, pursuant to Rule 12(b), we would treat the notions
to dismss as notions for summary judgnment as to the issue of
agency only and afforded themtine for discovery and suppl enent al
briefing.

2Sunmary judgnent is appropriate if there is no genuine
i ssue of material fact and the noving party is entitled to
judgnment as a matter of law Fed. R Civ. P. 56(c). In ruling
on a notion for sumary judgnent, the Court nust view the
evi dence, and neke all reasonable inferences fromthe evidence,
in the light nost favorable to the nonnoving party. Anderson v.
Li berty Lobby, Inc., 477 U. S. 242, 252 (1986). The noving party
bears the initial burden of proving that there is no genuine
issue of material fact in dispute. Matsushita Elec. Indus. Co.
Ltd. v. Zenith Radio Corp., 475 U S. 574, 585 n.10 (1986). Once
t he noving party carries this burden, the nonnoving party nust
"come forward with 'specific facts showing there is a genuine
issue for trial."" 1d. at 587 (quoting Fed. R Civ. P. 56(e)).
The nonnoving party "nust adduce nore than a nere scintilla of
evidence in its favor, and cannot sinply reassert factually
unsupported all egations contained in its pleadings.” WIllians v.

Borough of West Chester, Pa., 891 F.2d 458, 460 (3d GCir. 1989)
(citation omtted). The task for the Court is to inquire

"whet her the evidence presents a sufficient disagreenent to
require subm ssion to the jury or whether it is so one-sided that
one party must prevail as a matter of l[aw " Li berty Lobby, 477
U S. at 251-52; Tabas v. Tabas, 47 F.3d 1280, 1287 (3d Cir. 1995)
(en banc).




remai ning matters in the notions to dismss. ?®

Fact ual and Procedural Backaground

Contast Spectacor, L.P. does business as the
Phi | adel phia Flyers ("Contast"” or "The Flyers"), which operates
the National Hockey League ("NHL") franchise in Philadel phia.*
See Second Am Compl. ¥ 18. The Flyers enployed Joni Pitkanen as

a professional ice hockey player at all tines relevant to this

®The Court may grant a notion to dismiss under Rule 12(b)(6)
"only if, accepting all well pleaded allegations in the conpl aint
as true, and viewing themin the light nost favorable to

plaintiff, plaintiff is not entitled to relief.” Inre
Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1420 (3d Cr.
1997). "The issue is not whether a plaintiff will ultimtely

prevail but whether the claimant is entitled to offer evidence to
support the clainms."” Scheuer v. Rhodes, 416 U S. 232, 236
(1974). In other words, we will not grant such a notion "unless
it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimwhich would entitle himto relief.”
Conley v. G bson, 355 U S. 41, 45-46 (1957); see also Senerenko
v. Cendant Corp., 223 F.3d 165, 173 (3d Cr. 2000) (permtting
dism ssal "only if it appears that the [plaintiffs] could prove
no set of facts that would entitle [then] to relief”). "The
conplaint will be deened to have alleged sufficient facts if it
adequately put the defendants on notice of the essential elenents
of the plaintiffs' cause of action.” Nam v. Fauver, 82 F.3d 63,
65 (3d Gir. 1996).

Even if the allegations are insufficient by thenselves, we

will still deny a notion to dismss so long as the allegations
"in addition to inferences drawn fromthose all egations, provide
a basis for recovery." Menkowitz v. Pottstown Memi| Med. Ctr.

154 F.3d 113, 124-125 (3d Cr. 1998); see also Scheuer, 416 U. S
at 236 ("[T]he allegations of the conplaint should be construed
favorably to the pleader."); Emerson v. Thiel College, 296 F.3d
184, 188 (3d Gir. 2002) ("A conplaint will withstand an attack
under Federal Rule of G vil Procedure 12(b)(6) if the nmaterial
facts as alleged, in addition to inferences drawn fromthose

al l egations, provide a basis for recovery.").

* Contast Spectacor also operates the Phil adel phia 76ers, a
Nat i onal Basketball Association franchise. See Second Am Conpl.
1 23 n. 1.



case. See id. Y 19. For the 2003-2004 NHL season, Pitkanen
received a base salary of $592,500 and was eligible for six

per f ormance bonuses worth up to $2, 600, 000. See id. Pitkanen's
recei pt of each bonus depended on whet her he achi eved certain

i ndi vi dual awards or statistical plateaus. See id. 1 20. If he
achi eved two or nore of those bonus m | estones, he would receive
"t he anpbunt for each bonus earned plus the difference between the
total anmpunt earned and $2, 600, 000." ASU and HCC Appendi x, Ex. A
to Stanley Aff., Contract Agreenent for Joni Pitkanen T 4(ii).

To account for the possibility of having to pay
performance bonuses, The Flyers sonetinmes purchased insurance for
certain players. See Second Am Conpl. § 22. In previous
seasons Contast had pl aced performance bonus coverage for other
Flyers' and Phil adel phia 76ers' players through James MCart hy,
who is said to be an insurance agent. See id. T 23.

McCarthy sent Lewis Bostic, Vice-President of Risk
Managenment at Contast Spectacor, L.P., a letter dated July 10,
2003. See id. ¥ 24. Contast alleges that this letter
"specifically sets forth that McCarthy is an agent of
underwiters who could place coverage for '"all performance

bonuses.'" 1d. This letter stated, in full

Dear Lew

| realize that the Perfornmance Bonus
Cl auses in the CBA (Exhibit 5) have becone an
anathema to many, if not all Ceneral

Managers, but insurance is still available to
enabl e you to budget your bonus arrangenents
with the players for this year. |In fact, it
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is still available for all performance
bonuses.

As | nmentioned before, | have access to
the principal underwiters who are based here
in Boston and who | have had a relationship
with for the past 40 years and | woul d be
able to forward to you the best quotes as |
have in the past.
| will also be glad to direct you to
t hese underwriters with whom you coul d speak
on a personal basis and at no obligation to
yourself to determ ne in advance the anount
of insurance that wll be available prior to
negotiating a player's final contract. You
al so m ght consider a team bonus situation
where all bonuses coul d be conbi ned.
| will call you sonmetine soon
Very truly yours,
James J. McCarthy
ld. Ex. A
On or about July 10, 2003, after receiving McCarthy's
letter, Bostic is said to have "contacted MCarthy via tel ephone,
unequi vocal Iy requesting insurance coverage for any of Pitkanen's
six (6) performances being achieved.” 1d. T 24. Contast also
avers that "during the tel ephonic communi cation, [MCarthy]
verbally identified hinself as an agent of Lloyd s of London,
Chubb, ASU, HCC and ICL, [and] indicated that he woul d endeavor
to obtain the requested coverage.” [d. § 25. During this
conversation, McCarthy and Bostic allegedly did not discuss as to
any player the possibility of coverage that would activate with a
m ni nrum of two bonus m | estones being reached. |d.

On July 17, 2003, Bostic sent McCarthy the follow ng



letter, along with copies of contracts for Pitkanen and anot her

pl ayer:

Re: Performance Bonus Cover age
Dear Jim
| am encl osi ng copies of the contracts for
two of our players. Both contracts contain
bonus cl auses and we would like to
investigate the availability of coverage on
t hose bonuses.
Once you have revi ewed these agreenents,
woul d appreciate it if you would contact ne
so that we m ght develop a strategy to
proceed and market these contracts for
coverage. |If you need additiona
information, |et nme know as soon as possible.
Thank you for your attention to this nmatter.
Very Truly Yours:

Lewis R Bostic
Vi ce President

Second Am Compl. Ex. B; see also ASU and HCC Appendi x, Ex. Ato
Stanley Aff. Contast relies on this cover letter for the
proposition that it "requested insurance coverage as to al
per f ormance bonuses that Pitkanen was eligible to earn, totaling
$2, 600, 000. 00." Second Am Conpl. T 26.

Pitkanen's contract listed six "2003-04 | ND VIDUAL 'A
NHL PERFORMANCE BONUSES." ASU and HCC Conbi ned Appendi x
Supporting Dismssal, Ex. A Imrediately after the bonus
schedul e, the contract stated that "If Player achieves two (2) or
nore of the 'A bonuses, Player shall be paid the amount for each

bonus earned plus the difference between the total anount earned



and $2,600,000." Id. ¥ 4(ii). It also stated that "If Player
achieves less than two (2) 'A bonuses, Player shall be paid only
t hose bonus anmounts earned.” 1d. T 4(iii).

Typically, when McCarthy received player informtion
from Bostic or other Contast representatives, he transmtted this
information to ASU so that it could search the insurance market
for the requested coverage. See MCarthy Dep. 54:11-55:11, June
22, 2006. Wen McCarthy's office received Bostic's |letter and
the player contracts, it forwarded themto ASU. See id. 125:17-
126: 10. ASU received themon or about July 31, 2003. See ASU
and HCC Appendi x, Ex. 8 Stanley Aff. § 7. Jeff Stanley, who from
2003 to 2004 was a Sports Underwiter at ASU and McCarthy's
primary contact there, then contacted insurers with whom ASU had
rel ationships to ask about avail abl e coverage and terns. See id.
9 10. According to Stanley, neither McCarthy nor Bostic advised
hi m t hat Contast was seeking coverage for each of the individual
bonuses in the Pitkanen contract. See id. Y 2-3, 9, 14-15.

On Septenber 9, 2003, Stanley faxed McCarthy a "pricing
i ndi cation” and "speci men policy |anguage" for Pitkanen. [d. T
11, Ex. B; see also Pl.'s Supp. Mem Ex. A The first full
par agraph of the specinmen policy stated that: "This Insurance is
to indemify the Assured the Sum Insured should the Insured
Pl ayer attain a mninmumof two (2) out of six (6) bonuses listed
in the Bonus Schedul e during the period of this Insurance .

." Stanley Aff. Ex. B.
On Septenber 15, 2003, Stanley faxed to McCarthy an
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"active quote" for Pitkanen's bonus insurance. Stanley Aff. 12
Ex. C see also Pl.'s Supp. Mem Ex. B. The quotation could be
bound within ten days, a point enphasized in Stanley's cover
letter and on the face of the quotation: "QUOTATI ON VALID FOR 10
DAYS ONLY." Stanley Aff. Ex. C. Consistent with the earlier
speci men | anguage, the first sentence of the quote stated that:
"The Assured shall receive $1,675,000 if the Insured Person
achieves at least two (2) of the followi ng six (6) bonuses during
the 2003-2004 NHL Regular Season . . . ." 1d. The quote also
stated, in bold print, "Final contract nust be received and
approved by Underwiters. This quote is subject to full
agreenment on Policy Wrdings by all parties.” 1d.

McCart hy does not recall receiving the docunents of
Septenber 9 or 15, 2003, or forwarding themto Bostic. See
McCarthy Dep. 170:2-10, 24, 171:1-11, 189:1-15. Bostic contends
he did not receive these docunents, nor did anyone convey the
contents to himprior to the placenent of Pitkanen's coverage.
See Pl.'s Supp. Br., Ex. E Bostic Aff. Y 10-13 (undated).

McCarthy is not the only person with whom Bostic spoke
regardi ng the Pitkanen policy. Contast also alleges that
"[b] etween July 17, 2003 and October 9, 2003, Bostic engaged in
frequent tel ephonic and e-mail comrunications with Steve Perlini
("Perlini'), an enployee of underwiter, ASU, who, at all
relevant tines, identified hinself as being an agent and
representative of Lloyd' s of London, Chubb, and ICL." Second Am

Conmpl. q 27. In "each comunication with Perlini," Bostic is
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said to have "unequivocally set forth that Contast was only
interested in coverage for Pitkanen's bonuses that would activate
if any of the bonuses were realized.” 1d. Perlini allegedly did
not "disclose to Bostic the possibility of placing coverage that
woul d activate only if a mninmmof two (2) bonuses were
achieved." |d.

Contast avers that "[o]n or about Cctober 9, 2003,
McCarthy represented to Bostic during a tel ephone conversati on,
and Perlini represented to Bostic via an email communication,
that the requested coverage would be placed via three (3)
separate policies effected by Chubb, ASU HCC, Lloyd' s of London,
and | CL, except that the maxi num coverage woul d have to be
limted to $2,175,000.00 instead of the full $2,600, 000.00
initially sought by Contast."” 1d. ¥ 30. Contast further alleges
that McCarthy and Perlini assured it that the $2,175, 000 covered
"any of Pitkanen's contractual bonuses being achieved." [d. T
31.

According to Perlini, on Qctober 9, 2003, MCarthy
called ASU to inquire whether the insurance quotation offered on
Sept enber 15, 2003 -- which by its terns had expired on Septenber
25, 2003 -- was still available. See Perlini Dep. 117:4-118: 2.
Because Stanley, McCarthy's main ASU contact, was not avail abl e,
Perlini took the call. See id. 44:9-45:9, 115:12-22. Perlini
reviewed the file and verified with Underwiters -- the insurer
for part of the risk -- and ICL -- the Correspondent for the

ot her risk conmponent -- that the original quotation was still
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valid. See Perlini Dep. 118:15-119:7; see also infra n.5-8.

After the verification, and also on Cctober 9, 2003, Perlini had
a conference call wth MCarthy and Bostic during which they

di scussed possi bl e coverage for Pitkanen. See Perlini Dep
52:12-53:1, 13-24, 54:4.

That sane day at 1:23 p.m, Mrc Idelson of ASU had
sent information about Pitkanen to Matt Powers, a certified
underwiter for Chubb & Son who handl ed underwiting matters for
Chubb Custom I nsurance Conpany. See Chubb Supp. Br., Powers
Decl. MY 1-2 and Ex F. At 4:34 p.m, Powers e-mailed Idelson and
Perlini offering $500,000 of coverage, subject to certain
conditions being satisfied. See Powers Decl. § 3 and Ex F.

Meanwhi | e, after the conference call, Bostic and
Perlini exchanged the followng e-mails, all on October 9, 2003.

See Perlini Dep. 53:2-12. At 4:07 p.m, Bostic wote to Perlini:

Subj ect: Joni Pitkenin [ sic]

Pl ease bind coverage this date on the

captioned player at $1,675,000 for prem um of

$418, 750. W al so authorize you to bind

coverage in the amount of $2,340,000 [f]or a

prem um of $585,000 if and when you can put

it together.
Second Am Conmpl. Ex. C.

At 4.26 p.m, Perlini, who had received the insurers’
prior approval for $1,675,000, see Perlini Dep. 60:17-61:7,

r esponded:
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Lew,

This will confirmwe have effected coverage
for the above captioned for a Limt

$1, 675,000 for Premi um of $418,750. W will
advi se you by tonmorrow if we can increase
this Limt to $2,340,000 for Prem um of

$585, 000.

Attached are our wiring instructions. Please
have Premumw red to this account by Monday
10/ 13/ 03.

Thanks,

Steven L. Perlini
Assi stant Vice President

ASU I nternational, Inc.

Second Am Compl. Ex. C.

Then, at 4:42 p.m, pursuant to the e-mail he had
received eight mnutes earlier from Powers at Chubb, see Perlini
Dep. 61:7-12, Perlini e-mailed Bostic that another $500, 000 of
coverage -- |less than the $665,000 that Bostic requested -- was
avai |l abl e, subject to the sane terns Powers had specified.

Lew,

This will confirmthat we are able to provide

anot her $500, 000 in capacity on this risk.

The final Limt is $2,175,000 and Premumis

$543, 750 plus applicable surplus |ines tax.

This is subject to our recei pt and approval

of a signed copy of his contract as well as

agreenment on the Policy wording by all

parties. |If you can forward the contract to

us ASAP we'll get the wording over shortly.

Pl ease let ne know if you have any questi ons.

Thanks - Steve

Second Am Compl. Ex. C.
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Contast states that, on or about October 9, 2003, it
accepted the insurance contract and forwarded a one-tinme prenm um
paynent of $543, 750, plus applicable surplus Iines tax of three
percent. Id. ¥ 31.

On Cctober 21, 2003, at 5:29 p.m, Mrc Idelson of ASU
e-mai | ed Bosti c:

Lew,

Attached pl ease find a copy of the wording.

Pl ease confirmthat you are OK with what

added (per our tel ephone conversations)

regardi ng being conpared to defenseman who

pl ayed in 42 ganmes with the club

Thanks,

Mar c

HCC and ASU Reply Ex. 5. On the first page of the "wording," the
first full paragraph stated -- in |language identical to the
Sept enber 9 speci men and consistent with the Septenber 15 active
quote -- that: "This Insurance is to indemify the Assured the
Sum I nsured should the Insured Player attain a m ninmum of two (2)
out of six (6) bonuses listed in the Bonus Schedul e during the
period of this Insurance . . . ." Id.

Bostic responded at 5:41 p.m the sanme day: "Marc:
The wording | ook sfine [sic] to nme, go with it. Thanks for your
assi stance." 1d.

The follow ng day, Jack Wodbury, Senior Vice-President
of ASU, sent McCarthy a letter telling himthat "In accordance

with your instructions, we have effected the follow ng | nsurance.
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Pl ease exam ne this docunent carefully and call nme if you have
any questions.” Pl.'s Resp. Ex. F. The body of the letter
i ncluded the text of the policy, and, yet again, the first full
paragraph of text stated: "This Insurance is to indemify the
Assured the Sum I nsured should the Insured Player attain a
m ni mum of two (2) out of six (6) bonuses listed in the Bonus
Schedul e during the period of this Insurance . . . ." 1d.
McCarthy does not recall transmtting Wodbury's letter
to Bostic, see McCarthy's Dep. 140:14-16, and would not have done
so under his standard operating procedure since the prem um had
al ready been paid and the coverage placed, see id. 167: 1-20.
Bostic contends that the first tine he |earned of the policy
wor di ng was around January of 2004 when McCarthy hand delivered a
copy of the actual policy to him See Bostic Aff. { 14.
McCarthy confirns that he and Marc |del son of ASU visited Bostic
on January 5, 2004, and that |del son physically handed the policy
to Bostic then. See McCarthy Dep. 133:5-134:15, 171:12-109.
This policy consisted of three separate policies with
total coverage of $2,175,000. See Second Am Conpl. § 31. Chubb

insured a policy for $500,000.°> The Underwiters named as

> Policy Nunber 7953-51-90 states that "Chubb Custom
| nsurance Conpany (herein called the Conpany) does insure the
Narmed | nsured” for up to $500,000 for a prem um of $125,000. See
Pl.'"s Resp. Ex. H at unnunbered page 1. The "Policy of
| nsurance” is on Chubb letterhead and is signed by Chubb's
Secretary, President, and Authorized Representative. 1d.

ASU is identified on the first page as the "Producer," id.,
and | ater as the party to whom notice should be given "of any
happeni ng or circunstance which could give rise to a clai munder
this insurance,” id. at unnunbered pages 4-5. The policy also
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def endant here® insured a policy for $675,000. " Another
Underwriters at Lloyd' s, London, which is not a defendant here,

insured a policy for $1,000, 000. °

states that no insurance "other than |Insurance placed by ASU

International, Inc., shall be effected by the Assured to protect
the Interest insured hereunder wi thout prior witten approval of
Underwriters.” 1d. at unnunbered page 3

®According to the sworn affidavit of David Bruce, who has
been an underwiter at Underwiting Syndicate 33 at Lloyd's,
London for thirty-four years, Contast has sued the Underwiters
at Lloyd's, London that provided the $675, 000 policy. See
Underwriters Supp. Br. 6-7; Bruce Aff. 1 1 n.1. The Underwiters
at Lloyd's, London that provided the $1, 000,000 is a separate and
di stinct group of Underwiters. See id. That syndicate is not a
party here.

" The "Decl aration Page" of Certificate No. L. 004324
specifies that "lInsurance is effective with certain UNDERWRI TERS
AT LLOYD S, LONDON' at "Percentage 100% " See Pl.'s Resp. Ex. |
Decl aration. The suminsured is $675,000, with a prem um of
$168, 750. See id. Provisions at unnunbered page 1.

An ASU representative signed the policy as a
"Correspondent."” 1d., Declaration. ASUis also the entity to
whi ch the prem um nust be paid, see id., Provisions at 2, and to
whi ch the insured nust give notice of an event that could give
rise toaclaim see id. at 4. No insurance, "other than

| nsurance placed by ASU International, Inc., shall be effected by
the Assured to protect the Interest insured hereunder w thout
prior witten approval of Underwiters."” [d. at 3.

8The "Certificate" for policy nunber ICL-1110-03-1513
states: "This insurance is effected with certain Underwiters at
Ll oyd's, London (hereinafter called the "Insurer') through the
follow ng Correspondent: ICL Ltd.," whose Canadi an address is
given. Pl.'s Resp. Ex. E at unnunbered page 1. The limt of
i ndemmity is $1, 000,000, and the premumis $250, 000. Id. at 2.
"SECURI TY" is "100% Certain Underwiters, Lloyd s of London."

Id. Underwiters makes the clains determ nations and pays valid
clainms. 1d. at 6.

The Certificate explains that "This insurance is issued in
accordance with the limted authorization granted to the
Correspondent by certain Underwiters at Lloyd' s, London."™ 1d.
at unnunbered page 1. The IC London | ogo appears in the upper
| eft-hand corner of the Certificate, and its nanme and address are
given in the upper right-hand corner. See |d An uni dentifiable
si gnature appears bel ow the instruction that "This Insurance is
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At the end of the 2003-2004 NHL season, Pitkanen had
achi eved one of his six performance goals entitling himto one of
the bonuses. 1d. Y 33. By achieving a "plus mnus" that netted
to "plus 15,"° his contract entitled himto a $400, 000 bonus.

Id. § 34 &n.3. Contast paid himthe $400, 000 bonus and
"submtted a claimto Defendants, MCarthy, ASU, HCC, |1CL, Chubb
and Ll oyd's of London for reinbursenment of the $400, 000. 00
bonus." 1d. qf 35-36. Contast avers that all six defendants
denied the claim citing an insurance policy provision "requiring
Pitkanen to achieve a mninmumof tw (2) out of six (6) bonuses
listed in the Bonus Schedul e" before a clai mwould be paid. 1d.
19 37-38.

Contast alleges it contracted for insurance coverage to
activate if Pitkanen earned any of his bonuses. See id. T 39.
Contast states that it never agreed to -- nor did defendants ever
mention -- coverage that would trigger only when Pitkanen earned
at least two of six bonuses. See id. 1Y 28-29. Defendants are
said to have "unil aterally added in" those ternms w thout

Contast's know edge or consent after Contast had paid the

not valid unless signed by an authorized representative of the
Correspondent."” 1d. The Schedule identifies "IC Goup, Inc.,"
whi ch has the sanme address as "ICL Ltd.," as the party whomthe
Assured should notify "in the event of any happening or

ci rcunstance which could give rise to a claimunder this

i nsurance." 1d. at 5.

Each tine Pitkanen was on the playing surface of the ice

when his team scored a goal, he received a "plus.” Conversely,
each tine he was on the playing surface when the opposing team
scored a goal, he received a "mnus." Second Am Conpl. f 34
n. 3.
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premum |d. ¥ 38. Notably, Contast clains that McCarthy and
Perlini held thensel ves out as agents of ASU, Chubb, HCC, |CL,
and Underwriters and "were recogni zed as the sane by [those

def endants] by virtue of the fact that those entities allowed
McCarthy and Perlini to solicit, procure and place the insurance
coverage that is the subject of this litigation.”" 1d. Y 32.

On January 31, 2006, we denied w thout prejudice
def endants' notion to dismss Contast's first anended conpl ai nt.
See Order of Jan. 31, 2006 Y 1. Finding that Contast's
needl essly vague pleading failed to conply wwth Fed. R Cv. P.
9(b), we allowed Contast "a second and final anmendnent, if it
[ coul d] be done in conformty with Fed. R Cv. P. 9(b) and the
guidance . . . provided herein.” 1d. 1 w Contast submtted a
second anended conplaint ("conplaint”), and defendants again
noved to dism ss.

Bot h sides asked us to consider docunents outside of
the pleadings that are relevant to the question of agency. To do
so, and thereby ensure this case proceeds agai nst the proper
def endants, on June 1, 2006 we notified the parties that,
pursuant to Fed. R CGv. P. 12(b), *® we would treat the notions
to dismss as notions for summary judgnent as to the issue of

agency only. In conpliance with that order, the parties have

©V1f a defendant brings a notion to dismiss under Rule
12(b) (6) and presents matters outside the pleadings, Rule 12(b)
permts us to treat the notion as one for sunmary judgnent, to be
di sposed of under Rule 56, after the parties have been given
"reasonabl e opportunity to present all material made pertinent to
such a notion by Rule 56." Fed. R Gv. P. 12(b).
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conduct ed di scovery and submtted supplenental briefs on this
matter. W also ordered HCC and Contast to conduct discovery and
submt briefs concerning our in persona jurisdiction over HCC,

whi ch they have done.

1. Legal Analysis®

These notions to dismss contend -- as had the previous
notions -- that Contast has failed to neet the hei ghtened
pl eadi ng standard under Fed. R Cv. P. 9(b). Rule 9(b) requires
that "[i]n all avernments of fraud or m stake, the circunstances
constituting fraud or m stake shall be stated with

n 12

particularity. Contast has never contested that its pleadings

" Because we exercise diversity jurisdiction pursuant to 28
US. C 8 1332, we apply the substantive |law of the state in which
we sit. See Klaxon Co. v. Stentor Elec. Mg. Co., 313 U S. 487
(1941).

2 Under Rule 9(b), plaintiffs nust "plead with particularity
the 'circunstances' of the alleged fraud in order to place the
def endants on notice of the precise m sconduct with which they
are charged,"” and that "allegations of 'date, place or tinge

fulfill these functions,” as do "alternative neans" that
"inject[] precision and sone neasure of substantiation into [the]
all egations of fraud." Seville Indus. Mchinery Corp. v.

Sout hnost Machinery Corp., 742 F.2d 786, 791 (3d G r. 1984).
"Plaintiffs al so nust allege who nade a n1srepresentat|on to whom
and the general content of the m srepresentation.’ Lum v. Bank
of Anerica, 361 F.3d 217, 223-224 (3d Cr. 2004). \Were there
are nultiple defendants, "a plaintiff nmust plead predicate acts
wWith particularity with respect to each defendant, thereby

i nform ng each defendant of the nature of its all eged

participation in the fraud . . . . but the requirenents of Rule
9(b) may be rel axed where factual information is exclusively
wi thin the opposing party's knowl edge or control. Eli Lilly and

Co. v. Roussel Corp., 23 F.Supp.2d 460, 492 (D.N.J. 1998).

"[ E] ven under a non- restrictive appllcatlon of the rule, pleaders
must allege that the necessary information lies within

def endants' control, and their allegations nust be acconpani ed by
a statenent of the facts upon which the allegations are based."”
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are subject to Rule 9(b)'s requirenents, but instead has asserted
that it satisfies Rule 9(b)'s requirenents as applied in this
Crcuit. Citing to paragraphs 24 through 32 of its second
anended conplaint, it argues that it provided the tinme, identity,
and content of msrepresentations with "pinpoint specificity."
Pl."s Resp. 15. Indeed, unlike the hopel essly anbi guous first
anended conpl ai nt, the second anended conpl aint specifies three
occasi ons on which McCarthy and Perlini allegedly identified
t hensel ves as agents of the other defendants. It does not allege
a single representation by Chubb, HCC, ICL, or Underwiters.
Cl ai s agai nst those defendants rest on Contast's theory that
they are liable for any representations nade by their agents,
McCarthy and Perlini.

W address the notion to dism ss our exercise of
jurisdiction over HCC, the notions for sunmary judgnent
concerning the all eged agency rel ati onshi ps, and the renai ni ng

issues in the notions to di sm ss.

A. Jurisdiction over HCC

Once a defendant makes a notion to dism ss pursuant to
Fed. R Cv. P. 12(b)(2), "the plaintiff nust sustain its burden
of proof in establishing jurisdictional facts through sworn

affidavits or other conpetent evidence." Tinme Share Vacation

Cub v. Atlantic Resorts, Ltd., 735 F.2d 61, 66-67 n.9 (3d Gr.

Craftmatic Sec. Litig. v. Kraftsow, 890 F.2d 628, 645 (3d Cr
1989) .

18



1984). Thus, a plaintiff may never "rely on the bare pleadings
alone in order to wthstand a defendant's Rule 12(b)(2) notion to
dism ss for lack of in personamjurisdiction." 1d. (citing

I nternational Ass'n of Mchinists & Aerospace Wirkers v.

Nort hwest Airlines, Inc., 673 F.2d 700 (3d G r. 1982)). Still,

when the evidence the plaintiff submts conflicts with the
def endant' s evi dence, we "accept all of the plaintiff's
al l egations as true and construe disputed facts in favor of the

plaintiff.” Carteret Sav. Bank, F.A v. Shushan, 954 F.2d 141,

142, n.1 (3d Cr. 1992).
Qur Court of Appeals has made clear that "courts are to
assist the plaintiff by allowi ng jurisdictional discovery unless

the plaintiff's claimis clearly frivolous.” Toys "R' Us, Inc.

v. Step Two, S. A, 318 F.3d 446, 456 (3d G r. 2003) (quotation

and citation omtted). Because Contast's claimagainst HCC, as
presented in the second anended conplaint, was not clearly
frivolous, we allowed the parties to conduct jurisdictional

di scovery.

It is uncontested that HCC, the parent conpany of ASU
is not a resident of Pennsylvania. "A federal district court
may assert personal jurisdiction over a nonresident of the state
in which the court sits to the extent authorized by the | aw of

that state.” Provident Nat. Bank v. California Federal Sav. &

BHCC is a hol ding conpany organi zed under the |aws of
Del aware with its principal office in Texas. See ASU and HCC
Appendi x, Ex. 6 Martin Aff. q 3; see also Second Am Conpl. { 6.
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Loan Ass'n, 819 F.2d 434, 436 (3d Cr. 1987) (citing Fed. R G v.

P. 4(e)). Pennsylvania's |ong-arm statute, which provides for
bot h general and personal jurisdiction, reaches "to the fullest
extent allowed under the Constitution of the United States and
may be based on the nost m ninmumcontact with this Comonweal th
al l oned under the Constitution of the United States." 42 Pa.
C.S.A 8 5322(b); see also 42 Pa. C.S. A 8 5301(a)(2)(iii)
(authorizing jurisdiction over corporations that carry on "a
conti nuous and systematic part of its general business within
this Commonweal th”). To conport with constitutional requirenents
and satisfy its burden of establishing with reasonable
particularity that sufficient contacts exist between the

def endant and the forumstate, "the plaintiff nust establish
either that the particular cause of action sued upon arose from
the defendant's activities wwthin the forumstate (' specific
jurisdiction') or that the defendant has 'continuous and

systematic' contacts with the forumstate (' genera

jurisdiction')." Provident Nat. Bank, 819 F.2d at 437 (citations
omtted).

Contast offers no evidence of direct contact between
HCC and any Contast representative in Pennsylvania or el sewhere.

It asserts that we can exercise jurisdiction over HCC because HCC

4 Wil e the second anended conpl ai nt advances on a theory of
general jurisdiction, see Second Am Conmpl. ¥ 7, Contast al so
seens to argue for specific jurisdiction, see Pl.'s Resp. 26. As
we di scuss herein, regardl ess of which theory we apply, we |ack
personal jurisdiction over HCC.
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established "m ni num contacts," see Asahi Mtal Indus. Co., Ltd.

v. Superior Court, 480 U S. 102, 116 (1987), through ASU

"engagi ng in business with The Flyers in Pennsylvania," Pls.
Resp. 26. Relying on an "alter ego"” theory, Contast asks us to
i npute ASU s conduct to HCC for purposes of personal jurisdiction
over HCC.
Contast has the burden of proving that the "alter ego"

theory properly applies here. See Brooks v. Bacardi Rum Corp.,

943 F. Supp. 559, 562 (E.D. Pa. 1996). To neet that burden, it
must satisfy at |east one of three tests: (1) show that the

i ndependence of the two entities has been disregarded; (2) show
t hat HCC exerci ses such total control over ASU that both
conpani es shoul d be consi dered one conpany for purposes of a
jurisdictional analysis; or (3) prove that ASU perforns inportant
functions which HCC woul d ot herwi se have to performitself. See

Brooks, 943 F. Supp. at 562-63 (citing Gallagher v. Mazda Mot or

of Anerica, 781 F. Supp. 1079, 1084-85 (E.D. Pa. 1992)).

Contast points to what is said to be information on

HCC s Wb site. See Pl.'s Resp. Ex. G According to this page,
"HCC is an international insurance hol ding conpany and a | eadi ng
speci alty insurance group based in Houston, Texas, operating from
office in the USA, Bernuda, the United Ki ngdom and Spain. HCC s
operations consi st of underwiting agencies, brokers and

i nsurance conpanies. . . ." 1d. (format altered). According to
Contast, because underwiting is conducted by HCC s whol | y- owned

subsi di ari es, and not HCC, "an inference of one corporation nay
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be nmade." Pl.'s Resp. 27.

Contast al so finds support for its jurisdictional
argunent in HCC s "evasive" responses to Contast's requests for
adm ssion. Pl.'s Supp. Br. 18. In one response, HCC denies
transacti ng business in Pennsylvania, a denial Contast finds
"whol Iy i nexplicable" because McCarthy sent letters to Bostic on
ASU | etterhead that states: "A Subsidiary of HCC I nsurance
Hol dings, Inc.” Pl.'s Supp. Br. Ex. C. Contast also objects to
HCC s response to the follow ng requests for adm ssion: "Between
the dates of July 10, 2003 and June 3, 2004, correspondences from
ASU, bearing the HCC | ogo and corporate nanme were sent to
Plaintiff" and "to other recipients in Pennsylvania." Pl.'s
Supp. Br. Ex. I. HCC states that it cannot admt or deny the
matters after reasonable investigation, but it does admt "that
all subsidiaries of HCC may utilize the HCC I ogo."” Pl."'s Supp.
Br. Ex. J. It also objects to the requests because they fail to
"refer to any specific types, piece, or exanple of ASU
| etterhead,” and are therefore "unreasonably vague, and unduly
and i nproperly anbi guous and burdensone for HCC to determ ne
whet her a specific | ogo appears on each formor piece of ASU
|etterhead.” [d. Contast deens these responses evasive, and
asks us to strike themand to regard the requests as admtted,

pursuant to Fed. R Cv. P. 36(a).*™ Based on such adni ssions,

» Fed. R Cv. P. 36(a) provides, in relevant part:

The party who has requested the adm ssions nay nove to
determ ne the sufficiency of the answers or objections.
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Contast asserts that our jurisdiction over HCC woul d be proper.

In support of its notion, HCC submts the affidavit of
Christopher L. Martin, the Executive Vice-President and Secretary
of HCC I nsurance Holdings, Inc., the corporate parent of ASU. *°
See ASU and HCC Appendi x Ex. 6 Martin Aff. 7 1, 12. According
to Martin, HCC s primary business purpose is to hold interests in
conpani es working in the financial services sector, including
those specializing in various types of insurance. See id. 1Y 4,
12. HCC is not an insurance conpany, and therefore does not
i ssue insurance policies or adm nister, process, evaluate,
adj ust, approve, or deny clains for insurance policies issued to
Pennsyl vani a policyholders. See id. ¥ 11. It also does not have
custonmers or sell goods or service. See id. Y 10.

Martin further states that HCC and ASU operate as
separate corporate entities and observe all corporate
formalities, including maintaining separate offices, enployees,
directors, officers, accounts, records, and m nutes. See id. 11
13-14. Also, according to Martin, HCC has never done any of the
followi ng within Pennsylvania: transacted busi ness; been
qualified or registered to do business; owned or |eased property;

mai ntai ned an office, tel ephone nunber, or post office box; had

Unl ess the court determ nes that an objection is justified,
it shall order that an answer be served. |If the court
determ nes that an answer does not conmply with the
requirenents of this rule, it may order either that the
matter is admtted or that an amended answer be served.

' ASU i s now known as HCC Specialty Underwites, Inc., id.
at § 12, but we refer to it as ASU because the parties do.
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enpl oyees or agents conducting business on its behal f; contracted
to supply services or things; or been assessed or paid taxes.
Id. 17 5-9.

HCC is not identified in the policies at issue here,
and HCC and Bostic agree that HCC did not contract w th Contast
to provide any services. See id. § 16; Bostic Dep. 166:8-11,
June 19, 2006. |In fact, Bostic did not even know what HCC was or
what it did. See Bostic Dep. 164: 20-24.

Upon review of this record, we have little difficulty
finding that Contast has not satisfied its burden of establishing
jurisdictional facts. Contast has not rebutted HCC s evi dence
that it is ASU s hol ding conpany, maintains a separate corporate
entity from ASU, does no business itself in Pennsylvania on a
regul ar basis, and did no work on the Pitkanen policy.

HCC s Wb site representation that it is a "holding
conpany” with "operations consist[ing] of underwiting agencies,
brokers and i nsurance conpanies" is wholly consistent with
Martin's affidavit stating that HCC is a hol ding conpany with
interests in insurance conpani es. Nothing about that arrangenent
suggests that HCC exercises total control over ASU such that
ASU s activities could be inmputed to HCC for the purpose of
personal jurisdiction, nor has Contast cited any record evidence
of HCC exercising conplete control over ASU. Therefore, we wl|

not attribute to HCC the actions of ASU, or its enpl oyee
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Perlini.?"

Contast's reliance on several of HCC s responses to the
request for adm ssions is equally unavailing. Even if HCC had
admtted that its | ogo appeared on the correspondence in
guestion, "[mere identity of corporate |ogos, w thout nore,
cannot be sufficient to establish that one conpany dom nat ed

anot her's business activities or acted as the alter ego of it."

Smth v. S&S Dundal k Engi neering Wrks, Ltd., 139 F. Supp. 2d
610, 621 (D.N.J. 2001).

In sum Contast has failed to neet its burden of
establishing that the "alter ego"” theory applies here. W thus
cannot inpute ASU s actions to HCC. There is also no record
evi dence that HCC has engaged in either "continuous and
systematic contacts” or "m nimum contacts” w th Pennsyl vani a.

We therefore lack jurisdiction over HCC and shal

dismss all clains against it.

Y The record al so anply denonstrates that McCarthy is not
HCC s agent. It is undisputed that HCC has never appointed or
aut horized McCarthy to act on its behalf or to represent hinself
as its agent, nor has it given himauthority to bind HCC or
contract on its behalf. See Martin Aff.  15. Bostic hinself
did not know of anything that HCC had done to recogni ze MCarthy
as its agent. See Bostic Dep. 172:15-17. MCarthy affirns that
he did not conduct business wth HCC regarding the Pitkanen
policy. See McCarthy Dep. 231:11-18.

In light of our discussion of agency, see infra, these facts
establish that McCarthy is not an agent of HCC. Thus, his
actions cannot be attributed to HCC and do not provide a basis
for us to exercise jurisdiction over HCC
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B. Agency

Contast's cl ai ns agai nst Chubb, ICL, and Underwiters
are wholly grounded on the theory that McCarthy and Perlini are
agents of those defendants and that McCarthy and Perlini nade
representations to Contast for which those defendants are
liable. ' Conctast further contends that the agency rel ationship
at issue here -- that between an insurance agent or broker and
the insureds and insurers with whom he does business -- presents
a question of fact for a jury.

Because Contast is asserting an agency relationship, it
"has the burden of proving it by a fair preponderance of the

evidence." Volunteer Fire Co. of New Buffalo v. Hilltop Gl Co.,

602 A 2d 1348, 1351 (Pa. Super. C. 1992). "The basic el enents
of agency are 'the manifestation by the principal that the agent
shall act for him the agent's acceptance of the undertaking and
t he understanding of the parties that the principal is to be in

control of the undertaking.'"™ Scott v. Purcell, 415 A 2d 56, 60

(Pa. 1980) (quoting the Restatenent (Second) of Agency 8§ 1,
Comment b (1958)). Apparent authority is the "power to bind a
princi pal which the principal has not actually granted but which
he | eads persons with whom his agent deals to believe that he has
granted,” for instance where "the principal knowngly permts the

agent to exercise such power or if the principal holds the agent

® Having found that we lack jurisdiction over the person of
HCC, we do not address Contast's clainms against it, which are the
same as those it raised against all other defendants.
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out as possessing such power." Revere Press, Inc. v. Blunberg,

246 A. 2d 407, 410 (Pa. 1968).
The general rule in Pennsylvania is that the insurance
broker is an agent of the insured:

Where a person desiring to have his property
insured applies not to any particul ar conpany
or its known agent, but to an insurance
broker, permtting himto choose which
conpany shall becone the insurer, a long line
of decisions has declared the broker to be
the agent of the insured; not of the insurer.

Taylor v. Crowe, 282 A 2d 682, 683 (Pa. 1971) (quoting Taylor v.

Liverpool & L & GlIns. Co., 68 Pa. Super. 302, 304 (1917)).* In

Crowe, the insureds trusted the broker to "go out and buy .
t he best insurance" he could get and "it didn't concern [the
i nsureds] where he was getting it (insurance) or who he was
getting it from" [d. at 683. Cowe also found that the case
for |ack of agency between a broker and insurer was particularly
strong where the broker approached the insurers through anot her
broker that placed the coverage, did not even know wi th which
conpani es that second broker would place the coverage, and did
not have contact with the insurers hinself. See id. at 684.
However, a broker "in sone situations can be an agent
for the insured in sonme respects and an agent for the insurer in

ot her respects.” R ch Maid Kitchens, Inc. v. Pennsylvania

Lunbernmens Mut. Ins. Co., 641 F. Supp. 297, 303 (E.D. Pa. 1986) .

¥ The Pennsyl vani a Adninistrative Code similarly provides
that "[w] hen a broker is authorized by the client to secure
i nsurance, the broker shall be considered the | egal agent of the
client." 31 Pa. A C § 37.45.
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For a broker to be the agent of the insurer "there nust be sone

evi dence of an authorization, or sone fact fromwhich a fair

i nference of an authorization by the conpany m ght be deduced to
make an insurance broker the agent of the conpany."” Crowe, 282

A . 2d at 684 (quoting Couch on Insurance 2d Section 25:95).

For instance, in Sands v. Granite Mut. Ins. Co., 331

A 2d 711 (Pa. Super. C. 1974), a divided panel relied on the
following facts to conclude that the insurance broker had
authority to bind the insurer: (1) in two previous insurance
policies involving all the sane parties, the insurer did not
approve the policies until several weeks after coverage
purportedly began; (2) the insurance policy listed the broker as
both an "authorized representative" and a counter-signatory of

t he insurance, and docunentary evidence indicated the authorized
representative could bind the insurer; (3) the broker was
permtted to set insurance rates -- a privilege no other broker
enjoyed with this insurer -- and deduct comm ssions directly from
prem um paynents as the broker received them and (4) the insurer
and the broker both submtted an application to the Insurance
Conmi ssi oner of the Conmmonwealth to |icense the broker as an

agent of the insurer. See id. at 715.7%

© That court also noted one commentator's suggestion that:

where a broker holds hinself out as a general agent,
solicits a policy, collects a premuma part of which he
retains as his comm ssion according to his custom and a
policy is issued upon information procured by him he is an
agent of the insurer by inplication as to the insured who,
in good faith, dealt with himas such.
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Lat er decisions made clear that collecting a prem um
and deducting comm ssions directly fromthat premum are
insufficient to nake one an agent of the insurer if the insurer
did not hold out the insurance agent as an "authori zed
representative,” and the insured did not request that his

i nsurance be placed wth any particular conpany. See Kairys v.

Aetna Cas. & Sur. Co., 461 A 2d 269, 276 (Pa. Super. C. 1983);

see also Rich Maid, 641 F. Supp. at 305 (evidence that insurance

agent collected premuns frominsured did not make hi m agent of
insurer). Also, a prior relationship between a broker and the
i nsured may suggest that a broker is the insured' s agent. See
Rich Maid, 641 F. Supp. at 304.

G ven the case-specific inquiry involved, the question
of whether one is a broker or agent is usually a question of fact
for a jury, see id. at 304 (E.D. Pa. 1986), though our courts
regularly decide the nmatter at the summary judgnent stage when
there is insufficient evidence to take the issue to a jury, see,
e.qg., id. at 305 (holding that insurance agent was agent for
insured); MC Prop. & Cas. Ins. Corp. v. Crawford, No. 01-714,

2001 U. S. Dist. LEXIS 24212, at *8 (E.D. Pa. Cct. 29, 2001)
(hol di ng that broker was agent of insured where insured
instructed broker "to obtain insurance w thout specifying a

particular insurer"); Luber v. Underwiters at Lloyd's, No. 92-

2200, 1992 W. 346467, at *4 (E.D. Pa. Nov. 16, 1992) (hol di ng

331 A 2d at 715-16 (citing 3 Couch on Insurance 2d Section 26:25
(1960)).

29



that insurance broker was insured s agent where broker submtted
insured's application to an insurance brokerage that placed it
wWith insurer with whomit had an agency agreenent); cf.

Nat i onwi de Mutual Ins. Co. v. Starlight Ballroom Dance C ub

Inc., No. 04-3393, 2004 W. 2966922, at *2 (E.D. Pa. Dec. 21,
2004) (finding, on notion for reconsideration to open default

j udgnent, that insurance agent was agent of insureds where they
| et agent decide fromwhomto purchase the insurance).

Contast alleges that not only did McCarthy and Perlini
"hol d[] thensel ves out as agents" of the corporate defendants,
but al so the corporate defendants recogni zed them as such by
"allowfing] [then] to solicit, procure and place" the policy at
i ssue. Second Am Conpl. ¥ 32. Al defendants, including
McCarthy, contend that McCarthy is an insurance broker, and not
an agent of any of the corporate defendants. As for Perlini, he
and his enployer, ASU, as well as Chubb, ICL, and Underwriters,
deny that either Perlini or ASU is an agent of Chubb, ICL, or
Underwiters.

To determine if a genuine issue of material fact exists
as to McCarthy's or Perlini's agency status, we search the record
for "some evidence of an authorization, or sone fact fromwhich a
fair inference of an authorization by the [defendants] m ght be
deduced.” Crowe, 282 A 2d at 684 (citation omtted).

To begin, Bostic had used McCarthy's services before. #

Z W note that regarding which players' coverage Contast
pl aced t hrough McCarthy before Pitkanen's, the record offers
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Wth earlier performance bonus policies for other players in
earlier tinmes, and with Pitkanen's policy, Bostic never requested
that McCarthy place the insurance wth any particul ar conpany.
See Bostic Dep. 24:6-8, 23-24, 25:1-12, 26:12-15, 33:20-24, 51:8-
52:1, 55:2-22, 203:15-204:5. Wth the earlier policies, Bostic
had told McCarthy that Contast wanted the "best price" and the
"broadest coverage," id. 55:7-8, 19-22, and with the Pitkanen
policy, Bostic also said he wanted the "best coverage" for the

"best price," id. 203:18; see also id. 103:23-104:1 ("W were

seeki ng quotations on the coverage and weren't limting himto
any specific carrier."), 105:13-15 ("M. MCarthy was free to
pursue the best avail abl e coverage at the best avail able
price.").

These facts show that this case falls squarely within
Crowe's description of an insurance broker who is an agent of the
i nsured. However, Contast argues that this record shows that
McCarthy, |ike the insurance broker in Sands, in fact had
authority to bind the insurers. |ndeed, the second anended
conpl aint alleges that McCarthy tw ce presented hinself as the
corporate defendants' agent -- in his letter of July 10, 2003,
and in a phone conversation he had with Bostic on or about the
same date. W exam ne what discovery has reveal ed about those

all egations, as well as the allegation that Perlini nade

conflicting evidence. This dispute is inmmterial to our analysis
here; the material -- and undisputed -- fact is that Bostic and
McCart hy had worked together on insurance policies before the

Pi t kanen cover age.
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representations of agency in "frequent” conmruni cations between
Perlini and Bostic fromJuly 17, 2003 until Cctober 9, 2003.

First, Contast avers that the July 10, 2003 letter from
McCarthy to Bostic "specifically sets forth that McCarthy is an
agent of underwriters who could place coverage for 'al
performance bonuses.'" Second Am Conpl. § 24. 1t also
describes the letter as one in which McCarthy "identified hinself
as an agent of the remai ning Defendants, vested with the
authority to act on behalf of Chubb, ASU, HCC, Lloyd's of London,
and I C London.” Pl.'s Resp. 5.

Contast's description msrepresents the text. MCarthy
stated that he had "access to" and a "relationship with" the
"principal underwiters” in Boston. He did not identify the
corporate defendants, claimto be their "agent," or represent
that he had the authority to act on behalf of them or any other
insurer. We will not distort such plain text and nust reject
Contast's attenpt to do so

Mor eover, the recipient of the letter, Contast's
Bostic, did not understand it to nmean what Contast clains it
does. When asked in his deposition if he knew what MCarthy was
referring to by stating "I have access to," Bostic replied, "No,
| just thought it was puff and fluff. . . . Basically he was

| ooking for business. W hadn't done anything since Kenny

Thomas. This letter cones in. It's basically, you know, hey,
|"'mhere, I'"'mavailable. 1've got all the contacts you need.
Gve ne acall.” Bostic Dep. 84:4-7, 11-15. Bostic did not even

32



know whi ch "principal underwiters” MCarthy was referring to:
"I don't recall having any idea what he was even referring to,
no." 1d. 85:9-10.

Any fair reading of the text will not support Contast's
characterization of the letter. Bostic's understanding of the
| anguage fortifies that concl usion.

Second, Contast alleges that on or about July 10, 2003
Bostic responded to the letter by contacting McCarthy on the
t el ephone and that "during the tel ephoni c comrunicati on,

[ McCarthy] verbally identified hinself as an agent of Lloyd s of
London, Chubb, ASU, HCC and ICL, [and] indicated that he woul d
endeavor to obtain the requested coverage." Second Am Conpl. ¢
25.

Bostic testified that, followng the letter, his first
attenpted communication with McCarthy was a tel ephone nessage he
left on July 15, 2003. See Bostic Dep. 87:14-89:17. Bostic did
not renenber when he next spoke with MCarthy, nor whether
McCart hy contacted himby tel ephone or in witing. See id.

90: 13-91:5, 95:5-17. \Wen asked about "the nature of any
conversations in general with M. MCarthy concerning Jon
Pitkanen after you left hima nmessage on July 15th of 2003 to
call you back," Bostic said, "I don't recall any -- the contents
of any conversation | had." 1d. 97:11-16.

Bostic was al so asked to reveal everything MCarthy
said that supports the avernent that he "verbally identified

hi nsel f as an agent of, anong others, ICL" during a July 10, 2003
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t el ephone conversation. Bostic responded, "I really don't recal
what all that's about. Wat all that was." 1d. 198:10-21
G ven the sanme question regardi ng Chubb, ASU, and HCC, Bostic
said, "I don't recall.” [d. 200:17-201:1. Wth respect to
Underwriters, his response was, "l don't recall really. | just
got the inpression that that's what was going on."™ 1d. 199:11-
23. In fact, Bostic did not have a specific recollection of
McCarthy stating that he was the agent of any of the corporate
defendants. See id. 111:14-17, 112:15-22.

There is nothing of record to support Contast's
all egation that on or about July 10, 2003 -- or at any other tine
-- McCarthy "verbally identified hinself" to Bostic as an agent
of the other defendants. Having now determ ned that both
al l egations that McCarthy represented hinself as an agent of the
corporate defendants | ack any evidentiary support, we now turn to
Perlini's alleged representations.

Contast alleges that "Between July 17, 2003 and Cctober
9, 2003, Bostic engaged in frequent tel ephonic and e-nai
comruni cations with Steve Perlini ('Perlini'), an enpl oyee of
underwiter, ASU, who, at all relevant tines, identified hinself
as being an agent and representative of Lloyd' s of London, Chubb,
and ICL." Second Am Conpl. § 27.

Bostic was asked if he had "a specific recollection of
Perlini ever identifying hinself as being an agent or any type of
aut hori zed representative of Lloyd s of London, or Chubb, or

ICL," to which he responded, "No, | didn't know how Perlini fit
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into the equation.” Bostic Dep. 127:22-128:3. Bostic also did
not renenber anyone representing to himthat ASU was an agent or
aut hori zed representative of the Underwiters at Lloyd's, Chubb,
or ICL. See id. 129:7-14. Bostic was asked to descri be
everything that Perlini said fromJuly 17, 2003 to Cctober 9,
2003, "whet her specific or general, that led [him to believe
that [Perlini] was an agent and representative of Chubb." 1d.
204:6-14. Bostic replied, "I don't recall all the conversations.
Again, it's a general, overall feeling like | had and an
understanding on ny part. . . ." 1d. 204:15-17.

Perlini testified that he e-nailed Bostic and spoke
with himin a tel ephone conversation on October 9, 2003, but he
does not recall comunicating with himon any other day. See
Perlini Dep. 35:22-37:21, 58:10-59:20, June 23, 2006. Bostic
contends that he communicated with Perlini over the course of a
coupl e of weeks, but he, too, does not recall any letters, e-
mai |l s, or faxes other than those of COctober 9, 2003. See Bostic
Dep. 168:1-23. Therefore, the only record evidence of witten
communi cati ons between Bostic and Perlini is that of the e-mails
of COctober 9, 2003 quoted above.

Bostic's and Perlini's disagreenent as to the nunber of
their communications is immterial. Wat is material, however,
is that Bostic's testinony gives no support for the claimthat
Perlini -- or his enployer -- "identified hinself" as an agent
and representative of Chubb, ICL, or Underwiters.

In light of the testinony of Bostic -- who is the only
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Contast representative alleged to have received any
representations fromdefendants -- one can only wonder how
Contast coul d advance such basel ess al | egati ons about specific
representati ons of agency, especially in the conplaint's third
iteration. These fanciful allegations support no clains against
def endants. We do not, however, end our inquiry yet. Since we
permtted di scovery on agency -- because we accepted, as we had
to, Contast's nowdiscredited allegations as true -- we consi der
all relevant evidence unearthed during discovery to determ ne
whet her there is any support el sewhere for Contast's agency
argunent. We begin with Bostic's general testinony about his
"under standi ng" that McCarthy and Perlini were agents of the
corporate defendants, and then turn to nore defendant-specific
evi dence.

Bostic repeatedly testified that he had an
"under st andi ng" and "inpression” that McCarthy and Perlini were
agents of the corporate defendants. He based his "understandi ng"
on "conversations [that] dealt wth issues that seened to
i ndi cate that they were representatives, and that they had al
the authority necessary to wite the coverage and bind the
coverage," Bostic Dep. 171:17-21, and because Perlini allegedly
"was negotiating ternms and conditions . . . [and] premum" id.
202: 13-15, and did not tell Bostic that he had to check with
anyone when they were di scussing coverage, see id. 130:22-132:09.
In further support, Bostic referenced "[v]arious conversations .

[ and] people [McCarthy] had nmentioned during those
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conversations.” 1d. 111:3-5. Wen asked to explain "what was it
about those various conversations that | ed you to believe that
[ McCarthy was the corporate defendant's agent]," Bostic
responded, "I'mnot sure | understand your question. | nean, how
much clearer can | be? M. MCarthy and | had conversations. It
was ny understanding fromthose conversations and the policies he
had provided on other players, that he was the agent for these
conpanies."” |d. 111:6-13.

Bostic al so held this "understandi ng" because MCart hy
"never indicated at any tinme on any of the three policies that he
had to check with anyone once we said bind the coverage." |[d.
114:13-15. Bostic's earliest contacts with McCarthy left himthe
"i nmpression” that McCarthy "represented" insurers who provided
bonus i nsurance because McCarthy had witten a |etter wherein he
said that "he had contacts and that he had dealings with the top
people in the business and that he could put us directly in touch
with themif we wanted to." 1d. 28:17-29:19.2 But when
guesti oned about MCarthy's binding authority for previous
policies Contast had placed through him Bostic admtted that he
did not know what kind of authority MCarthy had:

Q .. Now, I"'mgoing to ask you to assune

for purposes of these questions that binding

authority neans the authority to bind an

insurer to a risk before they independently,
the insurer, review and approve it.

2 Underwriters' counsel called for the production of this
letter, see Bostic Dep. 29:20-22, but Contast had not produced it
as of when the parties submtted their supplenental briefs, see
Chubb Supp. Br. 19 n.1.
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Now, as you sit here now, do you have
any know edge or inpression that M. MCarthy
had authority fromany of these insurers to
bind themto either one of these insurance
ri sks without themfirst review ng and
approving it independently?

A. | have no idea what his binding authority
was, if you want to phrase your question that
way.

Id. 71:24-72:13.

Bostic is unaware of any conduct by, or docunentation?®
from Underwiters, Chubb, or ICL that led himto believe
McCarthy or Perlini were their agents or authorized
representatives, see id. 135:18-136:7, 136:8-137:6, 137:17-

138: 10, nor does he recall directly communi cating with anyone
fromthese conpanies, see id. 134:9-15, 22-135:1, 135:2-10. He
does not have a "specific recollection" of McCarthy saying "I am
t he agent of [LlIoyd' s of London, Chubb, ASU, HCC, and ICL]." Id.
112:16-21. He further testified that Perlini did not tell him
that he was an agent of Underwiters, Chubb, or ICL, see id.
174:9-175:7, and he does not renenber Perlini specifically
stating that he was an authorized representative of those
conmpani es, see id. 176:5-177:8. As for ASU, "[f]or whatever
reason it was my inpression that ASU was an agent of Lloyd's, or
a Lloyd's underwiter . . . ." 1d. 129:24-130:2. However,

Bostic admtted that he knew ASU was in the "insurance business

# For purposes of the deposition, the parties defined
"docunentation" as "any correspondence, agreenents, letters, et
cetera, et cetera, apart fromthe policy itself, anything
what soever." Bostic Dep. 136:19-23.
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and assuned it was a broker or agent, but did not know whether it
was "an agency, a mddle, a broker." 1d. 162:9-163:12. Bostic
al so said Contast did not solicit ASU to provide any services for
it, though he did have direct conversations with ASU s
representatives after McCarthy had contacted ASU. See Bostic
Dep. 163:17-164:109.

As for McCarthy, he testified that he never told Bostic
-- or suggested through oral or witten conmunication -- that he
was an agent or authorized representative of Underwiters, Chubb
or ICL. See McCarthy Dep. 130:9-131:1, 132:1-14; 236:15-18,
237:1-5. Nor did McCarthy ever suggest to anyone at Contast at
any tinme that he had authority to bind i nsurance coverage on
behal f of any conpany. See id. 237:6-10. MCarthy testified
that he "had no bi nding power whatsoever” with respect to
i nsurance conpani es, see id. 237:11-14, and did not create
guot ati ons, but only passed al ong those that others had made, see
id. 238:9-10. MCarthy also testified that ASU could only bind
insurance if an insurer had first decided to accept the risk and
on what terns it would do so. See id. 240:11-18.

Turning to defendant-specific evidence, Bostic does not
remenber McCarthy or Perlini ever nentioning ICL to him  See
Bostic Dep. 207:19-24. The first tinme he ever heard of |ICL was
when he read the policy in Decenber of 2003 or January of 2004.
See id. 148:24-149:11, 204:19-21. Indeed, ICL and McCarthy were
unawar e of one another prior to this lawsuit. See MCarthy Dep.

236:19-237:5; Lacroix Decl. 1Y 1-2, July 7, 2006. As for ICL's
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relationship with Perlini's enployer, ICL's representative

decl ared under penalty of perjury that ICL had dealt with ASU

but the two conpani es do not have a governing agreenent, ASU is
not ICL's agent, ASU is not authorized to act on ICL's behal f,
and ASU did not purport to do so in this matter. Lacroix Decl. 1
3.

Underwriters' representative -- who is an underwiter
who has worked for Underwiting Syndicate 33 at Lloyd's for
thirty-four years -- swore that Underwiters had never heard of
McCarthy before this lawsuit. See Bruce Aff. 11 1, 4, July 12,
2006. Underwiters received Contast's information about Pitkanen
froma London insurance broker, Rattner Mackenzie Limted, which
got it fromASU after McCarthy sent it. See id. 1 6. On
Septenber 9 or 10, 2003, Underwiters agreed to subscribe to
$675, 000 of the insurance risk that Rattner presented on certain
ternms and for a certain mninmmpremumrate. See id. T 11
Underwriters did not |icense McCarthy, Perlini, or ASU as its
agent or representative. See id. T 9(a). Any insurance risk
that ASU submitted to Underwiters could only be placed with
Underwriters if Underwiters had set the premiumrates, approved
the risk, and determned the terns; MCarthy, Perlini, or ASU had
authority to informinsureds that differing terns wll apply.

See id. 11 7-8.

Regar di ng Chubb, the undi sputed record evidence is that

ASU s I del son forwarded Pitkanen's information to Chubb's Powers

on Cctober 9, 2003 at 1:23 p.m, see Chubb's Supp. Br. Ex. E
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Chubb of fered $500, 000 coverage on certain ternms at 4:34 p.m,
see id., and after that Perlini relayed the offer to Bostic.
Bostic said Chubb "was never nentioned in any of our
conversations with either ASU or McCarthy," Bostic Dep. 210:22-
24, and he only becane aware that Chubb was involved after
receiving the policy, see id. 210:10-18. MCarthy also testified
that he never nentioned Chubb to Bostic. See MCarthy Dep.
235:19-23. MCarthy also stated that he never directly
comruni cated with Chubb regarding Pitkanen's policy or any type
of contractual bonus insurance coverage. See id. 235:24-236:5,
131: 10-17.

Contast contends that Chubb's Wb site offers proof
that ASU is an agent of Chubb. Using a "Find an Agent" search
function on Chubb's Wb site, Contast apparently produced a
results page that states: "For your ZI P code 02144, we found 14
Chubb agents or brokers within a radius of 50 mles. Please note
that in sone territories the firnms |isted bel ow nay act as
brokers for Chubb." Pl.'s Resp. Ex. C. "ASU | NTERNATI ONAL LLC'
is one of the entities listed. 1d. According to Contast, "ASU
is clearly identified in this index as a Chubb 'agent.'" Pl.'s
Resp. 15. Contast neglects to nention that the Wb page
expressly identifies ASU as an "agent or broker" (enphasis
added). Bostic also did not rely on this Wb site in his
dealings with Perlini or MCarthy since he was unaware that Chubb

was involved until nonths later. See Bostic Dep. 210:10-18.

As for McCarthy being an all eged agent of ASU, Jeffrey

41



Stanl ey, ASU s sports underwiter and McCarthy's primary contact,
swore that McCarthy was an i ndependent broker who represented the
interests of his clients, the professional sports franchisees.
See Stanley Aff. 1 5. Stanley also testified that McCarthy did
not work at ASU s direction, but rather contacted ASU when he
wanted it to determne if various insurers had any interest in
insuring certain risks, as he did with the Pitkanen policy. See
id. 91 6-7, Ex. A

McCarthy confirmed that he was not subject to any
exclusivity agreenent that would preclude himfrom using other
conpani es that provided ASU s services, see MCarthy Dep. 240:19-
241:22. He also reported that ASU never paid for any of the
operati ng expenses of his business or sponsored himfor any type
of license. See id. 132:15-133:4. He also verified that on
Novenber 17, 1999 he and ASU executed an agreenent that
identified McCarthy as the "BROKER' who "acknow edges that he/she
is the agent of the insured and is not the agent of, and has no
authority to bind, ASU or any of its principals.” [d. 39:2-
47:11; see also ICL Supp. Br. Ex. E Broker/Agent Agreenent.

Fromthe late 1990s to 2003 -- the tine during which
McCart hy placed such bonus insurance -- he acted as a self-
descri bed "m ddl eman" between sports teans and ASU, and he pl aced
all such coverage through ASU  See McCarthy Dep. 29:18-30:5,
150: 5- 20.

Rehearsi ng the key uncontested facts, Bostic, who had

worked with McCarthy to place players' insurance, asked MCarthy
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to get the best insurance for Pitkanen's bonuses and never
directed himto any particular insurer. Bostic does not
specifically recall MCarthy or Perlini saying he was the agent
of Chubb, ICL, Underwiters or any conbination of them Contast
provi des no docunentary evidence of such an agency. Chubb,
Underwriters, and ICL did not represent to Bostic that MCart hy,
Perlini, or ASU were their agents or authorized representatives.
McCarthy, Perlini, and ASU did not in fact have authority to
wite policies for the other defendants or to bind themto any
policy absent their express authorization. MCarthy approached
ASU, and it sought insurers for the risk. MCarthy had no
contact with the insurers. The insurers set the rates and terns
and agreed to accept the risk, and then Perlini, pursuant to
Bostic's request, effected the policies that the insurers had
aut hori zed. Contast wired the premumto ASU

Contast is left with Bostic's general "understanding,"
"inmpression,” and "feeling" that McCarthy, Perlini, and ASU were
agents of the other defendants and had authority to bind those
firms. It has notably failed to identify "evidence of an
aut horization, or sone fact fromwhich a fair inference of an
aut hori zation by the conpany m ght be deduced.” Crowe, 282 A 2d
at 684 (citation omtted). Soliciting, procuring, and placing

insurance is precisely what a broker does, see Rich Miid, 641

F. Supp. at 303, contrary to Contast's suggestion that such

actions inply the alleged agency rel ati onship, see Second Am
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Conpl. 7 32.*

Contast's reliance on Sands is unhel pful because none
of the factors that led that court to find that the insurance
broker could bind the insurer exists here. Bostic's
"under st andi ng" regardi ng binding authority is not supported by
any docunent or specific statenment from any defendant. Read nost
generously, this unsupported "understandi ng" cannot constitute
Rule 56's "specific facts" to refute the weighty evidence that
negates the exi stence of any agency rel ationshi ps.

The only conclusion the record supports is that
McCarthy, Perlini, and ASU were not agents of Chubb, ICL, or
Underwriters. MCarthy was Contast's insurance broker and its
agent, not the agent of any other defendant.

The record al so shows that McCarthy was not ASU s
agent. He was an i ndependent broker who had a broker's agreenent
with ASU, nothing required himto use ASU s services, and ASU did
not pay his operating costs. Accordingly, he was not ASU s

agent. See Kairys v. Aetna Casualty and Surety Co., 461 A 2d

269, 276 (Pa. Super. Ct. 1983) (holding that insurance broker was
not agent of internedi ate insurance agency -- through which he

pl aced ni nety-ei ght percent of his business -- because even

t hough broker was required to submt clients' applications to the

internmediary first, he could then use another agency if he

“Because McCarthy only placed performance bonus insurance
t hrough ASU, Contast rhetorically but erroneously concl udes that,
"by operation of law," MCarthy was "captive to ASU' and
therefore is ASUs agent. Pl.'s Supp. Br. 7.
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chose).

On this record, no genuine issue of material fact
exists as to McCarthy's or Perlini's agency. No agency
rel ati onshi ps existed, and Chubb, ICL, and Underwiters cannot be
held Iiable for any of the alleged m srepresentations MCarthy or
Perlini made.

Nor can Pennsylvani a's reasonabl e expectati ons
doctrine, which Contast invokes, sustain its clains against the
insurers.? Under this doctrine, "[t]he reasonabl e expectations
of the insured is the focal point of the insurance transaction .

regardl ess of the anbiguity, or lack thereof, inherent in a

gi ven set of docunents." UPMC Health Systemv. Metropolitan Life

Ins. Co., 391 F.3d 497, 502 (3d Gr. 2004) (quoting Collister v.

Nationwide Life Ins. Co., 388 A 2d 1346, 1353 (Pa. 1978)).

Courts apply this doctrine when the representations of an insurer
or its agent -- not those of an insurance broker who is the
insurers' agent -- give the insured cause to have certain

expectations. See, e.qg., UPMC Health Systemv. Metropolitan Life

Ins. Co., 391 F.3d 497 (3d Gr. 2004); Reliance Ins. Co. v.

Moessner, 121 F.3d 895 (3d Gir. 1997); ?° Tonkovic v. State Farm

% The parties disagree as to whether the doctrine can apply
to sophisticated commercial insureds such as Contast. G ven our
deci sion on the question of agency, we need not reach that
guesti on.

*# Reliance, alone anpong these cases, applied the doctrine
where an insured used its own broker to purchase a policy from an
insurer. See Reliance Ins. Co. v. VE Corp., No. 95-538, 2000 W
217511, at *3-4 (E.D. Pa. Feb. 10, 2000). The insurer issued the
original policy in conformty with the requests of the insured
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Mut. Auto. Ins. Co., 521 A 2d 920 (Pa. 1987); Collister v.

Nationwide Life Ins. Co., 388 A 2d 1346 (Pa. 1978); Renpel v.

Nationwide Life Ins. Co., Inc., 370 A 2d 366 (Pa. 1977); Matcon

Dianond, Inc. v. Penn Nat. Ins. Co., 815 A 2d 1109 (Pa. Super.

Ct. 2003); Dibble v. Security of Anerica Life Ins. Co., 590 A 2d

352 (Pa. Super. C. 1991). As our Court of Appeals has
expl ai ned, an insured's expectation can prevail over a policy's

terns "where the insurer or its agent creates in the insured a

reasonabl e expectati on of coverage." Bensalem Township V.

International Surplus Lines Ins. Co., 38 F.3d 1303, 1311 (3d Gr.

1994) (enphasi s added).

Here, neither the insurers nor, as we have now
determ ned, their putative agents nade any representations to
Contast about what the terns of the Pitkanen policy would be.
Because Contast's expectations about the terns are grounded
solely in McCarthy's and Perlini's representations, the
reasonabl e expectati ons doctrine cannot be used to sustain clains

agai nst the insurers.?

and its broker, but the next year renewed the policy on
materially different terns without notifying the insured or its
broker. 1d. at *5-6. Thus, the insurer's representations in the
original policy created in the insured an expectation that the
renewal policy would have the same terns. Here, the insurers did
not make any representation to Contast prior to issuing the

Pi t kanen policy, so Contast could not have devel oped any
expectati ons about that coverage based on words or actions of the
insurers or their agents.

“ Even if the doctrine applied, it would not help Contast on
these facts. Perlini's only alleged representati on about the
policy wordi ng was on Cctober 9, 2003. When Contast paid the
premum Perlini informed Bostic that the coverage was effective
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As di scussed al ready, the second anended conplaint is
grounded in the allegation that defendants defrauded Contast by
promi sing to provide insurance on certain ternms and failing to do
so. The clains agai nst Chubb, ICL, and Underwriters are based
entirely on McCarthy's and Perlini's alleged actions as those
def endants' purported agents.® On the record devel oped under
Rule 56, we find that the all eged agency rel ati onshi p does not
exist. Therefore, these three defendants are entitled to

judgnent in their favor.

only after "agreenent on the Policy wording by all parties,” and
| del son e-mmiled the wording to Bostic el even days later. The
first full paragraph of the first page gave the two-bonus
mnimum Gven this, there was no reason for Bostic to have had
any contrary expectation.

ZBCount 1's breach of contract and breach of inplied duty of
good faith and fair dealing claimalleges that defendants' agents
-- McCarthy and Perlini -- offered coverage for Pitkanen
achi eving any performance bonus, Contast accepted that insurance
and paid for it, and defendants failed to provide the prom sed
i nsurance. See Second Am Conpl. 1Y 46-51, 53-54. Count Il1's bad
faith claimalleges that Contast contracted for certain insurance
-- the sane as described in the breach of contract claim-- and
def endants denied a clai mnmade pursuant to those terns. See id.
11 55-63. Count II11's intentional and/or negligent
m srepresentation claimavers that defendants, through their
agents, made m srepresentations about key facts and policy
provi si ons upon which Contast relied to its detrinent. See id.
19 64-70. Count |V s prom ssory estoppel/detrinmental reliance
claimalleges that defendants' acts or om ssions caused Contast
to detrinmentally rely on their promse that it would i ndemify
Contast for paying Pitkanen if he achi eved any bonus. See id. 11
71-74. Count V' s unjust enrichnment claimstates that Contast
pai d defendants based on its reasonabl e expectation that the
policy would cover Pitkanen achi eving any bonus, and defendants
retained the prem umw t hout honoring their obligation to pay
when Pitkanen earned a bonus. See id. 1Y 75-78. Finally, Count
VI's rescission/ reformation claimalleges that defendants’
actions or om ssions caused Contast to have the nmi staken belief
t hat defendants would i ndemmify Contast if Pitkanen achi eved any
bonus. See id. T 79-83.
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Wth respect to clains against MCarthy and ASU,
al t hough we conclude they are not agents of the other defendants,
that does not end our inquiry. Because they had direct
conmuni cations with Contast, we nust al so consi der whether
Contast can state clains agai nst them based on those
comruni cati ons. W now exam ne each of the counts agai nst
McCarthy and ASU, ?® mindful of Fed. R Civ. P. 9(b)'s

requirenents.

C. Breach of Contract

Contast alleges that McCarthy and ASU breached the
terns of the insurance contract and breached their inplied duty
of good faith and fair dealing by failing to provide the coverage
they prom sed to Contast. |In the alternative, Contast clains
that McCarthy and ASU (via Perlini) "breached an oral contract
with Contast by failing to provide the insurance coverage which
they agreed to obtain, . . . for any of Pitkanen's bonuses being
achieved . . . ." Second Am Conpl. T 52.

To establish a cause of action for breach of contract,
plaintiffs nmust plead: "(1) the existence of a contract,
including its essential terns, (2) a breach of a duty inposed by

the contract and (3) resultant damages." Corestates Bank, N. A

v. Cutillo, 723 A 2d 1053, 1058 (Pa. Super. C. 1999). It is

® McCarthy has subnitted his own briefs throughout this
case, but since he also expressly relies on ASU s argunents, see
McCarthy's Br. in Support of Mdt. to Dismss 3, we also treat
ASU s argunents, where relevant, as MCarthy's.
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basic contract law that only a party to a contract can be liable

for breach of that contract. See El ectron Energy Corp. v. Short,

597 A .2d 175, 177 (Pa. Super. C. 1991). Also, "Pennsylvania | aw
does not recognize a separate claimfor breach of inplied

covenant of good faith and fair dealing.” Blue Muntain Mishroom

Co., Inc. v. Monterey Mushroom Inc., 246 F. Supp. 2d 394, 400-01

(E.D. Pa. 2002) (citing cases); see also Pymv. Einstein Practice

Plan, Inc., No. 003577, 2004 W. 2439241, at *1 (Pa. Com PI. C.

July 21, 2004) (dismssing claimfor breach of duty of good faith
and fair dealing because contract claimfailed). Contast does
not dispute that we nust dismss the claimfor breach of inplied
duty of good faith and fair dealing if we dism ss the breach of
contract claim

None of the three policies at issue inposes any duty
upon McCarthy, nor is he nentioned anywhere in the docunents. W
shall therefore dism ss the breach of contract claimagainst him
as well as the claimfor breach of inplied duty of good faith and
fair dealing.

ASU is identified as the "Producer” in the $500, 000
policy and the "Correspondent” in the $675,000 policy. See Pl.'s
Resp. Exs. H, |I. The insurers are Chubb and Underwiters, and
only they could nmake cl ai mdeterm nations and pay out cl ai ns.

See id. ASU contends that it facilitated placenent with the
insurers by providing themwith information to evaluate the risk
and cal culate the premum but it denies having the authority to

bi nd coverage or assune risk, a representation the record
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confirnms. Apparently because ASU is a Producer and
Correspondent, Contast asserts that ASU is a "substantial and
real party to the contract, or at the very least a third party
beneficiary." Pl.'s Resp. 25.°% However, the only duty that ASU
owed Contast under the policies was the duty to accept notice of
events giving rise to a claim Contast has not identified any
authority holding that nmerely accepting notice converts a party
into an insurer; comopn sense counsels otherw se. Therefore,
Contast has failed to plead the breach of any obligation that ASU
owed it under the insurance policies. W shall dismss the
breach of contract claim as well as the claimfor breach of
inplied duty of good faith and fair dealing.

In the alternative, Contast clains that McCarthy and
ASU breached an oral contract by failing to provide insurance
coverage for any of Pitkanen's bonuses. The conplaint nakes no

allegation that McCarthy or Perlini ever agreed to obtain

¥ |1n making a simlar argunent with respect to ICL, Contast
cites to Caciolo v. Masco Contractor Services East, Inc., No. 04-
962, 2004 W. 2677170 (E.D. Pa. Nov. 22, 2004), for the
proposition that privity of contract is typically "a mandatory
prerequisite for a party to bring a breach of contract claim

[but] [t]his rule is not ironclad,” id. at *2 (interna
quotations and citation omtted). Caciolo is inapposite. That
court nmade clear that such exceptions mght apply to "parties who
lack privity [who] can bring a cause of action for breach of
contract if they can show thensel ves to be intended third party
beneficiaries of the contract.” 1d. In other words, applying
that rule here would nean that ASU (or 1CL) m ght be able to sue
for breach of contract, not that Contast can sue ASU (or ICL).
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i nsurance that was triggered upon any bonus being achi eved. The
conpl ai nt does allege that McCarthy said that "he woul d endeavor
to obtain the requested coverage.”" Second Am Conpl. T 25. To
"endeavor to obtain" cannot constitute a firm agreenent to
obt ai n.

More inportantly, under Pennsylvania law, "it is well
establ i shed that evidence of prelimnary negotiations or a
general agreenent to enter a binding contract in the future fail
as enforceabl e contracts because the parties thensel ves have not
come to an agreenent on the essential terns of the bargain and
therefore there is nothing for the court to enforce.” ATACS

Corp. v. Trans Wrld Comunications, Inc., 155 F.3d 659, 666 (3d

Cir. 1998). Thus, even if Bostic contenplated or generally
agreed with McCarthy or an ASU representative that they would at
some point enter a contract for either one to provide certain

i nsurance -- an allegation notably absent in the conplaint --
such a discussion could not sustain this claim Therefore, we
shall also dismss the breach of oral contract clai magainst

McCart hy and ASU.

D. Bad Faith

Count 1l advances a bad faith claimpursuant to 42
Pa.C. S. A. 8§ 8371, which prohibits insurance conmpanies from acting
with bad faith towards insureds. Section 8371 provides:

In an action arising under an insurance

policy, if the court finds that the insurer

has acted in bad faith toward the insured,
the court may take all of the follow ng
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actions:

(1) Award interest on the amount of the claim
fromthe date the claimwas made by the
insured in an anmount equal to the prine rate
of interest plus 3%

(2) Award punitive danages agai nst the insurer
(3) Assess court costs and attorney fees

agai nst the insurer.

"[T]o recover under a claimof bad faith, the plaintiff nust show
t hat the defendant did not have a reasonabl e basis for denying
benefits under the policy and that defendant knew or recklessly
di sregarded its | ack of reasonable basis in denying the claim”

Terl etsky v. Prudential Property and Cas. Ins. Co., 649 A 2d 680,

688 (Pa. Super. Ct. 1994). As one court succinctly described,
"the crux of a bad faith claimunder 8 8371 is denial of coverage
by an insurer when it has no good reason to do so." Hyde

Athletic Industries, Inc. v. Continental Cas. Co., 969 F. Supp.

289, 307 (E.D. Pa. 1997) (citation omtted).

McCarthy and ASU seek di sm ssal on the grounds that
they are not "insurers" under Section 8371. Neither the Bad
Faith Statute nor the Pennsylvania Suprenme Court has defined
"insurer"” for purposes of Section 8371. Contast urges a |iberal
construction of "insurer," pursuant to 1 Pa. C.S. A 8§ 1928, which
states that statutes should generally "be liberally construed to

n 31

effect their objects and to pronote justice. We agree with

% Contast also cites to, inter alia, O Donnell ex rel. Mtro
v. Allstate Ins. Co., 734 A 2d 901 (Pa. Super. C. 1999), where
the court concluded "that a narrow construction of section 8371 .
: Is contrary to the purpose of the statute to deter bad faith
conduct of insurers,” id. at 904, and "that the broad | anguage of
section 8371 was designed to renedy all instances of bad faith
conduct by an insurer, whether occurring before, during or after
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Judge Van Antwerpen in T & N PLC v. Pennsylvania Ins. Guar.

Ass'n, 800 F. Supp. 1259 (E.D. Pa. 1992), where he held after
considering all relevant Pennsylvania statutes and rul es of
construction that "it is generally recognized that an insurer
i ssues policies, collects premuns, and in exchange assunes
certain risks and contractual obligations.” [d. at 1262-63
(assessing neaning of "insurer" within Section 8371).

McCarthy did not issue any of the three policies,
coll ect any premium or assunme any risks or obligations under the
policies. Since he is not an insurer, we shall dismss this
count agai nst him

As for ASU, it did collect the premuns on behal f of
the insurers, but the insurers issued the policies and assuned
all risks and nmaterial obligations under the policies.
Nevert hel ess, Contast contends that ASU qualifies as an insurer

under Brown v. Progressive Ins. Co., 860 A 2d 493, 498 (Pa.

Super. C. 2004). In Brown, a policy identified two insurers and
there was "a total lack of guidance in the policy itself as to
who [was] the insurer.” 1d. at 499. To determ ne who the

i nsurer was, the court exam ned the policies and the conpani es'
actions. See id. at 498-500. Here, the policies expressly
identify the insurers -- Chubb and Underwiters -- so Brown's

test is sinply unnecessary. ASU placed the insurance as a

litigation," id. at 906. O Donnell is only concerned with
i nsurers' conduct, and nmakes no suggestion that their conduct
shoul d be broadly construed.
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Correspondent and Producer, but the policies make clear that ASU
did not insure the risk itself. Accordingly, we shall dismss

this count against it.

E. | ntenti onal and/or Neqligent M srepresentation

Contast all eges that defendants made intentional and/or
negligent msrepresentations to it about the ternms of the policy,
and that by relying on those m srepresentations Contast entered
into the contracts of insurance.

The el enents of a negligent msrepresentation claim
are:

(1) a msrepresentation of a material fact;
(2) the representor nust either know of the
m srepresentation, nust nake the

m srepresentati on wi thout knowl edge as to its
truth or falsity or nust nake the
representation under circunstances in which
he ought to have known of its falsity; (3)
the representor nust intend the
representation to i nduce another to act on
it; and (4) injury nmust result to the party
acting in justifiable reliance on the

m srepresent ation.

G bbs v. Ernst, 647 A 2d 882, 890 (Pa. 1994). "[N egligent

m srepresentation differs fromintentional msrepresentation in
that to cormit the former, the speaker need not know his or her
words are untrue, but nust have failed to nmake reasonabl e
i nvestigation of the truth of those words." 1d.

The conplaint offers only one allegation of what may be

consi dered an actual "misrepresentation of material fact," *

¥ The conpl ai nt does nake one al l egati on that MCarthy
"indicated" to Bostic, in a phone conversation on or about July
10, 2003, that he would "endeavor to obtain the requested
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which is said to have taken place on or about Cctober 9, 2003.
At that tine:

McCarthy represented to Bostic during a

t el ephone conversation, and Perli ni

represented to Bostic via an emai

communi cation, that the requested coverage

woul d be placed via three (3) separate

policies . . . . [and] after being assured by

McCarthy and Perlini that $2,175, 000. 00 of

coverage for any of Pitkanen's contractua

bonuses bei ng achi eved was to be pl aced .

Contast accepted said contract for said

i nsurance coverage and forwarded one-tine

prem um paynent .

Second Am Conpl. 99 30-31. In other words, MCarthy and Perlini
all egedly m srepresented a material fact by informng Bostic that
the policy would trigger if Pitkanen achi eved any bonus, when in
fact it required himto achieve at |east two bonuses.

Considering first the Perlini allegation, we have
already set forth the e-mails of Cctober 9, 2003, see supra, and
there is sinply nothing in themthat can be construed as
representing that coverage would trigger when Pitkanen achieved
any bonus. Contast therefore does not state a m srepresentation
cl ai m agai nst ASU, so we shall dismss this count against it.

Al that remains is McCarthy's alleged verba
representation on Cctober 9, 2006. He urges dismissal of this

count based on the econom c | oss doctrine and the gist of the

coverage," which Bostic described as "insurance coverage for any
of Pitkanen's six (6) performances being achieved.” Second Am
Conmpl . 19 24-25. O course, an indication of an "endeavor to
obtai n" certain coverage cannot be deened a representati on about
the actual contents of the policies at issue because those
pol i cies had not yet been witten.
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action doctrine.

Pennsyl vani a courts have found that the econom c | oss
doctrine "bar[s] a plaintiff fromrecovering purely econonc
| osses suffered as a result of a defendant's negligent or
ot herw se tortious behavior, absent proof that the defendant's
conduct caused actual physical harmto a plaintiff or his

property."” Ellenbogen v. PNC Bank, N. A , 731 A 2d 175, 188 n. 26

(Pa. Super. C. 1999) (citation omtted). However, just |ast
nmont h the Pennsyl vani a Superior Court addressed whet her the
econom ¢ | oss doctrine applied to a negligent m srepresentation
claim?® It held "that, based on our Supreme Court's holding in

Bilt-Rite Contractors, Inc. v. Architectural Studio, 581 Pa. 454,

866 A.2d 270 (Pa. 2005), the econom c |oss doctrine does not
automatically apply when only economc | osses are all eged.”

Excavation, 2006 WL 1875326, at *1. Gven this decision, we wll

¥ Excavation addressed a negligent msrepresentation claim
brought pursuant to Section 552 of the Restatenent (Second) of
Torts:

One who, in the course of his business, profession or

enpl oynent, or in any other transaction in which he has a
pecuni ary interest, supplies false information for the

gui dance of others in their business transactions, iIs
subject to liability for pecuniary |oss caused to them by
their justifiable reliance upon the information, if he fails
to exerci se reasonabl e care or conpetence in obtaining or
comruni cating the information

Rest at ement (Second) of Torts § 552(1) (1977). MCarthy is an

i nsurance broker who facilitates the placenent of insurance
policies, and he had a financial interest here because he would
recei ve sone conpensation fromASU. Therefore, given Contast's
al l egation about his representations, the claimagainst MCarthy
may fall within Section 552.
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not apply the economc | oss doctrine to dism ss the negligent
m srepresentation clai magainst MCart hy.

The gist of the action doctrine "precludes plaintiffs
fromre-casting ordinary breach of contract clains into tort

clains." eToll, Inc. v. Elias/Savion Advertising, Inc., 811 A 2d

10, 14 (Pa. Super. C. 2002). "Tort actions lie for breaches of
duties inposed by law as a matter of social policy, while

contract actions lie only for breaches of duties inposed by

mut ual consensus agreenents between particular individuals."” 1d.

at 14 (quoting Bash v. Bell Tel. Co., 601 A 2d 825, 829 (Pa.

Super. C. 1992)). In other words, we nust consider if the
al l eged fraud concerns "the performance of contractual duties.”

Air Products and Chem cals, Inc. v. Eaton Metal Products Co. , 256

F. Supp. 2d 329, 341 (E.D.Pa. 2003) (discussing eToll's
analysis). |If it does, then the fraud is likely to be coll ateral
to a breach of contract claim but if it does not, then the
fraud, rather than the contractual relationship, is the "gist of
the action." 1d.

Contast's al |l egati ons agai nst McCarthy are not grounded
in contractual duties, as he is not a party to the insurance
contracts or any other contract with Concast. However, as
Contast's insurance broker, he did owe certain duties of care to

Contast . See Consolidated Sun Ray, Inc. v. Lea, 401 F.2d 650,

656 (3d Cir. 1968). Since the alleged fraud does not concern
McCarthy's contractual duties, the gist of the action does not

bar the m srepresentation claimagainst him
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We shall therefore deny McCarthy's notion to dism ss
Count 111.

F. Counts IV and V: Prom ssory Estoppel/
Detrinental Reliance and Unjust Enrichnent

In the alternative to its breach of contract claim
Contast advances the quasi-contractual clainms of prom ssory
est oppel /detrimental reliance and unjust enrichnment. The
doctrine of prom ssory estoppel is applied "to avoid injustice by
maki ng enforceable a pronm se made by one party to the other when
the promi see relies on the prom se and therefore changes his

position to his ow detrinment.” Crouse v. Cyclops Industries,

745 A.2d 606, 610 (Pa. 2000).3%* The doctrine of unjust
enrichment is simlarly addressed to situations where one party

recei ved a benefit that would be unconscionable to retai n w thout

conmpensating the provider. See Hershey Foods Corp. v. Ralph
Chapek, Inc., 828 F.2d 989, 999 (3d Cr. 1987). Prom ssory

est oppel and unjust enrichnment may be pled in the alternative to
a breach of contract claim although the finding of a valid
contract would prevent a party fromrecovering for either quasi-

contractual theory. See Halstead v. Mtorcycle Safety

¥ The promise at issue here was "a pronise that [MCart hy,
Chubb, ASU, HCC, Lloyd' s of London, and |ICL] would indemify
and/ or reinburse Contast for paying Pitkanen for any of the
bonuses outlined in the Bonus Schedule.” Second Am Conpl.  72.
ASU and McCarthy are not insurers, nor does the second anended
conplaint allege that they prom sed to i ndemify Contast
t hensel ves. For this reason alone, the prom ssory estoppel claim
agai nst them nust be di sm ssed.
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Foundation, Inc., 71 F. Supp. 2d 455, 459 (E. D. Pa. 1999).

("[a]lthough plaintiffs are free to pursue the alternative
theories of recovery of breach of contract and unjust enrichnent,
the finding of a valid contract prevents a party fromrecovering

for unjust enrichnent"); lversen Baking Co., Inc. v. Wston

Foods, Ltd., 874 F. Supp. 96, 102 (E.D. Pa. 1995) ("breach of

contract and prom ssory estoppel may be pleaded in the
alternative, but that if the court finds that a contract exists,

the prom ssory estoppel claimnust fall").

Contast contends that it disputes the contracts'
validity -- and not nmerely their ternms as defendants claim --
because the defendants induced Contast to enter the contracts by
m srepresenting its contents and orally agreeing to provide
di fferent coverage than they gave. As already discussed, the
other parties to the contracts, i.e., the insurers, nmade no
m srepresentations to Conctast, nor did their Producer or
Correspondents. Oher than Contast's broker MCarthy, only ASU
had direct conmunications with Contast, and the second amended
conpl aint does not allege with any particularity any tinme when
ASU orally agreed to provide Contast coverage on the ternms it
clainms it requested. The only representation that remains in
di spute is McCarthy's alleged verbal assurance to Bostic on
October 9, 2003 that the policy would be triggered when Pitkanen
achi eved any bonus. As Contast's agent, MCarthy's know edge and

actions can bind Contast, but cannot be inputed to the other
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def endant s. See Rich Maid Kitchens, Inc. v. Pennsylvania

Lunbernmens Mut. Ins. Co., 641 F. Supp. 297, 303 (E.D. Pa. 1986).

In the absence of any fraudul ent conduct on the part of
the contracting parties -- or their Producer or Correspondents --
t he insurance contracts are valid. Accordingly, the quasi-

contractual clainms nmust be di sm ssed.

G Count VI - Rescission/Refornation

"[Rleformati on and rescission are equitable renedies

that are sparingly granted.” H. Prang Trucking Co., Inc. v.

Local Union No. 469, 613 F.2d 1235, 1239 (3d Gr. 1980). Most

rel evant to our purpose here is that such clainms presuppose the
exi stence of a contract between the parties. See id. W have
al ready found that ASU and McCarthy are not parties to the

di sputed contracts, so we shall dismss this count against them

[11. Concl usion

For the reasons described herein, we dismss with
prejudice all clains against HCC, pursuant to Fed. R Cv. P.
12(b)(2). W grant the defendants' notion for summary judgnent
on the issue of agency, and therefore will enter judgnment for
Chubb, 1CL, and Underwiters. W also dismss with prejudice al
cl ai ns agai nst ASU and dismss with prejudice Counts I, |1, 1V,

V, and VI agai nst Janes MCart hy.
An appropriate order and judgnent follow.

BY THE COURT:
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/sl Stewart Dal zell, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

COMCAST SPECTACOR L. P. ) G VIL ACTI ON

CHUBB & SON, INC., et al. ) NO. 05-1507

JUDGVENT

AND NOW this 8th day of August, 2006, in accordance
w th the acconpanying Order and Menorandum JUDGVENT | S ENTERED
in favor of defendants Chubb & Son, Inc., ICL, Ltd., and Certain
Underwriters at Lloyd' s, London and agai nst plaintiff Contast

Spectacor, L.P.

BY THE COURT:

/sl Stewart Dal zell, J.




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

COMCAST SPECTACOR L. P. ) G VIL ACTI ON
V.
CHUBB & SON, INC., et al. ; NO. 05-1507
ORDER

AND NOW this 8th day of August, 2006, upon
consi deration of defendants' notions for summary judgnment on the
i ssue of agency and their notions to dismss plaintiff's second
anended conpl ai nt (docket entries # 45, 46, 48, 49, 50, and 51),
plaintiff's response thereto, defendants' replies, the parties'
suppl enental nmenoranda of law, the notions for |eave to file
reply by Certain Underwiters at Lloyd' s, London, ASU
International, Inc., and HCC | nsurance Hol di ngs, Inc. (docket
entries #69, 70), and plaintiff's response thereto, and in
accordance with the acconpanyi ng Menorandum it is hereby ORDERED

t hat :

1. HCC | nsurance Hol dings, Inc.'s notion to dismss
pursuant to Fed. R Cv. P. 12(b)(2) is GRANTED and its nmotion to
di smi ss under Fed. R Cv. P. 12(b)(6) is DENIED AS MOCT,

2. The notions for summary judgnment of Chubb & Son,
Inc., ICL, Ltd., Certain Underwiters at Lloyd s, London, ASU
International, Inc., and Janes J. McCarthy are GRANTED

3. ASU International, Inc.'s notion to dismss is

GRANTED and all counts are dismssed with prejudice; and
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4. James J. McCarthy's notion to dism ss is GRANTED
I N PART and DENI ED | N PART, and Counts |, |1, 1V, V, and VI are

di smi ssed with prejudice.

BY THE COURT:

/sl Stewart Dal zell, J.
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