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The plaintiff teaches chem stry at Cheltenham Hi gh
School (“CHS’). He alleges that the defendant school district
di scrim nated against himon the basis of race, and otherw se
violated his rights, when it inposed intensive supervision upon
him took away his honors chem stry class, and suspended himfor
ten days. The plaintiff has asserted clains under 42 U S.C. 88§
1981, 1983, and 1985, and Title VII of the Gvil R ghts Act of
1964, 42 U.S.C. § 2000e. The plaintiff has al so asserted clains
for breach of contract and intentional infliction of enotional
di stress under state | aw.

The defendant has noved for sumrmary judgnent on al
counts. The Court will grant summary judgnment on the enpl oynent
discrimnation and retaliation clainms under § 1981 and Title VI
because, even assuming that the plaintiff has stated a prinma
facie case of discrimnation and/or retaliation, he has not shown

that the defendant’s articulated legitimte, nondiscrimnatory



reasons for its actions are pretextual. The Court wll grant
summary judgnent on the 8§ 1983 cl ai m because the plaintiff has
not shown that his due process rights were violated. The
plaintiff has conceded the 8 1985 claim (2/23/06 H'g Tr. at 4-
6).1 Wiereas the federal clains are the bases of the Court’s
subject matter jurisdiction, the Court wll decline to exercise

pendent jurisdiction over the plaintiff’s state | aw cl ai ns.

Fact s
Viewing the record in the light nost favorable to the
plaintiff, the Court finds the followi ng facts regarding his

enpl oynment at CHS from 1999 to 2004.°2

A. 1999- 2000 School Year

The plaintiff interviewed for a position at CHS in the
sumrer of 1999. On July 13, 1999, the Board of School Directors

elected himto the position of “Chem stry Teacher.” For the

! The plaintiff has also agreed to dismss his clains for
intentional infliction of enotional distress and for punitive
damages. (2/23/06 H'g Tr. at 4-6, 51).

2 On a notion for summary judgnment, a court nust view the
evi dence and draw reasonabl e inferences therefromin the |ight
nost favorable to the party opposing sumary judgnent. See,

e.g., Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986).
Summary judgnent is proper if the pleadings and ot her evidence on
the record “show that there is no genuine issue as to any

mat erial fact and that the noving party is entitled to a judgnent
as a matter of law” Fed. R CGv. P. 56(c).
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1999- 2000 school year, the plaintiff was assigned to teach one

cl ass of honors chem stry, one class of academic chem stry, and
two classes of chemstry in the community. (Ei sner Dep. Tr. at
26; Burnett Dep. Tr. | at 63-64 and Ex. B-3 (Teachi ng Schedul es);
7/ 13/ 99 Contract).

During the first semester, CHS Principal Joseph Rodgers
and CHS Sci ence Departnent Chair Scott Eisner received severa
conplaints about the plaintiff’s grading practices from parents
of students in the plaintiff’s honors chemstry class. 1In
addition, a female student alleged that the plaintiff had nade
sexual advances toward her; she | ater recanted her accusation.
(Rodgers Dep. Tr. at 149; Eisner Dep. Tr. at 62-65; Burnett Dep.
Tr. |1 Ex. B-13 (12/22/99 Rodgers Letter to Rajca), Ex. B-14
(12/ 21/ 99 Rodgers Letter to Rosenbloom, and Ex. B-15 (12/21/99
Rodgers Letter to O Briens); Burnett Dep. Tr. | at 34-36).

Principal Rodgers net with the plaintiff on Decenber
14, 1999 to discuss the conplaints that had been made agai nst
him Principal Rodgers al so expressed concern that the plaintiff
was usi ng sexual innuendo in class. (Rodgers Aff. Y 8-10 and
Ex. A (Notes of 12/14/99 Meeting)).

At the end of the first senmester, Principal Rodgers
noticed that over 50% of the students in the plaintiff’s academ c
chem stry and chem stry in the community cl asses had received a

“D" or lower for the first term which was not consistent with



the grades in other sections of those courses. Principal Rodgers
convened a formal neeting known as a “PD-2 Conference” on March
1, 2000 to address the plaintiff’s md-termgradi ng and concerns
about the plaintiff’'s classroomjudgnents in general. At the
concl usion of the conference, Principal Rodgers ordered
“intensive supervision” for the plaintiff until My 12.

Principal Rodgers also told the plaintiff to stop
“all-or-nothing” grading and to teach students at an appropriate
level. (Rodgers Aff. § 11, Ex. C (2/25/00 Rodgers Letter to
Burnett) and Ex. D (3/1/00 PD-2 Conference Report)).

The plaintiff’s intensive supervision period ended with
anot her conference on June 15, 2000. M. Eisner reported that
the plaintiff had been faithful to the supervision plan. That
sane day, Principal Rodgers gave the plaintiff a perfect rating
(80 out of 80) for the 1999-2000 school year. (Rodgers Aff. § 16
and Ex. E (6/15/00 PD-2 Conference Report); Burnett Dep. Tr. |
Ex. B-6 (1999-2000 Rating)).

The plaintiff’s final grades becane avail able after the
June 15 conference. Principal Rodgers discovered that the
plaintiff had given 78% of the students in his academ c chem stry
class a “D’ or lower on the final exam and 51%a “D’ or | ower
for the senester. This grading pattern was nuch | ower than those
in other sections of academ c chem stry, as well as those in the

students’ other courses. Principal Rodgers directed the



plaintiff to reexam ne his grading scale for the academ c

chem stry final exam and invited the plaintiff to reconsider any
and all other grades. The plaintiff did not change any grades.
(Rodgers Aff. § 17, Ex. E (6/15/00 PD-2 Conference Report), and
Ex. F (9/15/00 Rodgers Letter to Burnett)).

Over the summer, Principal Rodgers net with four
famlies about the plaintiff’s academ c chem stry final exam
Princi pal Rodgers also asked Joe Cifelli, the District’s D rector
of Secondary Education and a forner CHS science departnent chair,
to reviewthe exam M. Cfelli advised Principal Rodgers that
the plaintiff’s academ c chem stry examdid not significantly
differ fromhis honors examand was too long for the tine
allotted. (Rodgers Aff. 1 19-20 and Ex. F (9/15/00 Rodgers
Letter to Burnett)).

Princi pal Rodgers decided to change the grades in the
plaintiff’'s academ c chem stry class hinself. The District’s
Manual of Policies and Procedures provides that when there is a
valid reason to change a grade but the teacher does not do so,
“iIt is the responsibility of admnistration to exam ne the
ci rcunst ances under which the grade was given and to correct or
adjust the situation as required.” The Manual of Policies also
provides that the principal is the final arbiter of grades.

(1d.; Board Policy No. 213).

Principal Rodgers infornmed the plaintiff of his



deci sion to change the grades on Septenber 15, 2000. Principal
Rodgers al so expressed concern about other issues that students
and their famlies had brought to his attention over the sumer,
i ncluding | ack of feedback on homework and exams, favoritism
towards certain students, and giving nicknanmes to sone students
which they did not |ike and found deneaning. Principal Rodgers
took no further action at that tinme, however. (Rodgers Aff. Ex.

F (9/15/00 Rodgers Letter to Burnett)).

B. 2000- 2001 School Year

The plaintiff taught two sections of honors chem stry
in the 2000- 2001 school year. In Decenber 2000 or January 2001,
the plaintiff | earned that a student in one of his honors classes
had made al |l egati ons of sexual harassnment against him The
plaintiff approached Principal Rodgers about the allegations, and
Principal Rodgers asked himto participate in a formal neeting.
The plaintiff responded that he would only participate if
Princi pal Rodgers provided himwith a witten statenent detailing
the all egations beforehand, and if he could have a | awer
present. Principal Rodgers initially told the plaintiff that he
could bring a | awyer, but subsequently infornmed himthat he could
only have a union representative. (Burnett Dep. Tr. | at 117-119
and Ex. B-3 (Teaching Schedul es); Rodgers Aff. Exs. HJ (1/25/01,

1/ 26/ 01, and 1/31/01 Letters Between Rodgers and Burnett)).



Specifically, the student had all eged that the
plaintiff frequently touched her and other students on the arm
back, and hair. The student clainmed that the plaintiff stopped
on the two or three occasions she told himto, but started again
|ater. The student also alleged that the plaintiff nade
i nappropriate personal references about hinself and students, and
used sexual innuendo, nanely references to Austin Powers novies.
The plaintiff denied the allegations. The plaintiff explained
that he did not have nuch interaction with this student, and that
if he had touched her, it was only in passing, and was not sexual
in nature. (Burnett Dep. Tr. | at 127-131 and Ex. B-9 (3/26/01
Report Re: Allegation of Sexual Harassnent)).

After an investigation, Principal Rodgers concl uded
that the plaintiff was not guilty of sexual harassnent. M.
Rogers determ ned, however, that the plaintiff may have been
guilty of poor judgnent in his behavior and comments around
students. All of the students in the plaintiff’s honors
chem stry class rated the class as being |l ess “appropriate” than
their other classes, and reported feeling unconfortable or
awkwar d because of the plaintiff’s behavior. Several students
remar ked upon the plaintiff’s use of sexual innuendo from Austin
Powers novies, references to his personal |ife, and/or conment
that they would have to rip off a female student’s cl othes and

throw her into the safety shower if her lab group did not handl e



a chemcal properly. One parent told Principal Rodgers that the
plaintiff referred to the girls on his soccer team as “chicks,”
and to girls’ soccer as “chick ball.” (l1d.).

In May 2001, Principal Rodgers received a letter from
t he parent of another honors chem stry student, conpl aini ng about
the plaintiff’s teaching nmethods and failure to pronptly return
graded work. The letter stated that the student was so
frustrated with the plaintiff’s class that she often cane hone
crying about it. (Rodgers Aff. Ex. K (5/11/01 MR N. Letter to
Rodgers); Marcy R N Aff.).

Despite his findings about the plaintiff’s classroom
conduct and the parent conplaint, on June 13, 2001, Princi pal
Rodgers gave the plaintiff a perfect rating (80 out of 80) for
t he 2000- 2001 school year. (Burnett Dep. Tr. | Ex. B-10 (2000-
2001 Rating)).

Princi pal Rodgers received two nore letters from
parents at the end of the 2000-2001 school year. The first set
of parents conpl ained about the plaintiff’s policy on making up
m ssed exans, and alleged that the plaintiff had called his
ei ghth period students his “little expletives.” The second set
of parents conpl ai ned about the plaintiff’s gradi ng decisions and
failure to promptly return graded work. (Rodgers Aff. Ex. L
(6/12/01 Father and Mother Letter to Rodgers) and Ex. M (7/8/01

R J.S. Letter to Rodgers); Randall J.S. Aff.).



C. 2001- 2002 School Year

Enrol Il ment in honors chem stry declined in 2001-2002.
The plaintiff taught the only section of honors chem stry
offered. (Burnett Dep. Tr. | at 69).

Princi pal Rodgers received conplaints throughout the
year from parents of students in the honors chem stry cl ass.
Anmong ot her things, the conplaints alleged that the plaintiff
exhi bited sarcasm and arrogance when asked to explain material;
tested on material he had not fully covered; deneaned, belittled,
and physically threatened students; permtted visitors to use
obscenities in his classroom and occasionally put his hands on
students “in a totally inappropriate manner.” (Rodgers Aff. Ex N
(9/24/01 S W and J.S. Letter to Eisner), Ex. O (10/1/01 MR C
Letter to Rodgers), Ex. R (2/27/01 MR C. Letter to Rodgers), EX.
P (Undated D.S. and J.C. S. Letter to Rodgers), Ex. Q (Undated
D.S. Letter to Rodgers), and Ex. T (4/7/02 H. B. and B.B. E-nmail
to Eisner); Randall J.S. Aff.; Dean S. Aff.).

During the winter of 2001-2002, approximately fifteen
of the plaintiff’s honors chem stry students requested a neeting
wi th Principal Rodgers. They expressed concerns that were
simlar to the parents’ conplaints. (Rodgers Aff. § 24(h)).

In March 2002, a student in the plaintiff’s chem stry
in the community class conplained to Principal Rodgers about the

plaintiff’s grading practices. 1In his notes on the neeting,



Principal Rodgers wote: “Sense of hopel essness in the class.
Everyone expects to do poorly.” (Rodgers Aff. ¥ 24(j) and Ex. S
(Notes of 3/2/02 Meeting)).

M. Eisner and Principal Rodgers did not share these
conplaints wwth the plaintiff as they received them On April
22, Principal Rodgers infornmed the plaintiff that, as a result of
the “growi ng distress” expressed by the plaintiff’s honors
chem stry students and sone of their parents, the plaintiff would
have to attend a PD-2 conference on April 24, and receive
i ntensi ve supervision again. Principal Rodgers and M. Eisner
began observing the plaintiff’s class on a daily basis on Apri
22. (Rodgers Aff. Ex. V (4/22/02 Rodgers Letter to Burnett)).

The plaintiff initially refused to attend the
conference unless Principal Rodgers outlined the conplaints
against himand permtted himto bring a lawer. On My 1,
Principal Rodgers provided the plaintiff with a list of five
areas of concern: 1) students visiting and disrupting his eighth
period class; 2) failure to provide feedback on graded work; 3)
al |l -or-nothing grading; 4) excessive use of the overhead
projector; and 5) “class climate issues,” including reports from
students that they felt deneaned or degraded in the plaintiff’s
class. Principal Rodgers maintained that it was within the
District’s discretion to prohibit the plaintiff from having an

attorney at the conference. (Rodgers Aff. Exs. V-Y, AA (4/22/02,
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4/ 23/ 02, 4/25/02, 5/1/02, and 6/13/02 Letters Between Rodgers and
Burnett)).

The PD-2 conference eventually took place on May 7,
2002. The plaintiff defended his classroompractices and stated
t hat he had been blind-sided because no one had told hi mabout
the conplaints as they canme in. At the end of the conference,
the adm nistrators instituted a plan that included daily
supervision of the plaintiff’'s eighth period honors chem stry
cl ass and weekly witten feedback for the plaintiff on the five
areas of concern. Although M. Eisner and Principal Rodgers had
started visiting the plaintiff’s class on a daily basis in the
| ast week of April, only the visits that took place after the
PD-2 conference were to be considered “formal supervisory
material.” (Rodgers Aff. Ex. Z (5/13/02 Report of PD-2
Conference) and Ex. AA (6/13/02 Rodgers Letter to Burnett);

5/ 22/ 02 Burnett Letter to Rodgers).

At a followup PD-2 Conference, Principal Rodgers
acknow edged that the plaintiff had cooperated with the overal
process. Principal Rodgers concluded that visitors to the eighth
period class were not distracting, as had been reported, and that
there was a “spirit of accommodation” and a “friendly atnosphere”
in the class. Principal Rodgers observed, however, that the
plaintiff still returned work w thout review or commentary,

utilized all-or-nothing grading, and had students copy notes from
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the overhead for substantial anobunts of tinme. The plaintiff
continued to defend his classroom practices. (Rodgers Aff. Ex.
BB (6/17/02 Report of PD-2 Conference); Burnett Dep. Tr. Il EXxs.
B-19 to B-21 (Feedback Reports)).

On June 17, 2002, Principal Rodgers gave the plaintiff
a 70 out of 80 rating for the 2001-2002 school year. This was a
“satisfactory” rating, but the plaintiff disagreed with the
deduction of the 10 points. The plaintiff was not given an
opportunity to discuss the rating. He therefore refused to sign
it. (Burnett Dep. Tr. | at 63-64).

That same day, Principal Rodgers gave the plaintiff his
assignnments for the 2002-2003 school year. The assignnent
i ncl uded one section of honors chem stry. The assignnent form
al so stated: “there is a sonewhat tentative quality to the
specific content of each assignnent. Wile | believe firmy that
the pattern of assignnents being distributed today are sound, a
few may require adjustnment as new teachers are hired or other
personnel changes take place.” (Burnett Dep. Tr. |l Ex. B-27
(6/17/02 Rodgers Meno to Burnett)).

Sonetinme during the summer of 2002, Chri stopher
MG nl ey, then-Substitute Superintendent for the District,

decided to reassign the plaintiff away from honors chem stry.?3

3 M. MG nl ey becanme Superintendent in the sunmer of
2003. (MG nley Aff. T 2).
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The plaintiff saw a newspaper advertisenent seeking an honors
chem stry teacher for CHS in July, but was not formally notified
of the reassignnment until August. The Coll ective Bargaining
Agreenment governing the District and the teachers’ union states
that the adm nistration should notify a teacher within five
wor ki ng days after it is aware of a need to change the teacher’s
schedule. (MG nley Aff. 19 8-9; Burnett Dep. Tr. Il at 64,

1997- 2002 Col | ective Bargaining Agreenent).

D. 2002- 2003 School Year

The plaintiff did not teach any honors chem stry
cl asses in 2002-2003. Instead, he taught chem stry in the
communi ty, physical science, and a course entitled “Science,
Technol ogy & Society.” The plaintiff’s intensive supervision
period continued for twelve weeks into the fall of 2002.
(Burnett Dep. Tr. | Ex. B-3 (Teaching Schedul es); Rodgers Aff.
Ex. DD (7/9/02 Rodgers Letter to Burnett)).

The plaintiff filed a charge of discrimnation with the
Pennsyl vani a Human Rel ati ons Conm ssion (“PHRC’) and the EEOC on
February 6, 2003, alleging that the District had discrimnated
agai nst himon the basis of race and national origin in taking
away his honors chem stry assignnent and in inposing intensive
supervision. The plaintiff served the charge on the District on

April 9, 2003. (2/6/03 PHRC Charge).
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The District did not record any conplaints and did not
take any additional disciplinary actions against the plaintiff in
t he 2002- 2003 school year. At the end of the year, Principal
Rodgers gave the plaintiff an 80 out of 80 rating. (Burnett Dep.
Tr. Il at 67).

In May, M. Eisner asked all the science teachers to
indicate their teaching preferences for the follow ng year. The
plaintiff responded that he only wanted to teach chemstry. The
plaintiff did not receive any chem stry cl asses, however.

(Ei sner Statement to PHRC).

That summer, the plaintiff filed another charge with
the PHRC and the EEOCC, alleging that the District had retaliated
against himfor filing the first charge by not assigning himany
chem stry courses for the 2003-2004 school year and by assigning
anot her teacher to the classroom he had used for the past four
years. The plaintiff served the District with the second charge

on Septenber 25, 2003. (7/16/03 PHRC Charge).

E. 2003- 2004 School Year

I n 2003-2004, the plaintiff taught only physical
sci ence and “Sci ence, Technology & Society.” (Ei sner Statenent
to PHRC).

At sonme point in the fall, the plaintiff received what

he perceived to be a threatening e-nmail fromthe parents of one
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of his students, “N.T.” Wen N T. arrived for class, the
plaintiff told her to go to the school office. The staff there
di d not understand why the plaintiff had sent her to the office,
and sent her back to class. Wen she returned, the plaintiff
sent her back to the office. (Burnett Dep. Tr. Il at 69-79).

In late October or Novenber 2003, N.T.’s parents net
wi th Superintendent McG nl ey and Assi stant Superintendent Dr.
Susan Beerman. The parents alleged that the plaintiff had bl own
ki sses at their daughter, played with her head band, and massaged
her shoul ders. The parents al so expressed concern about the
plaintiff’s conduct towards other students. Dr. Beerman al so
received conplaints fromother parents. Superintendant MG nl ey
asked Dr. Beerman to investigate the parents’ allegations.
(Beerman Dep. Tr. at 21-24).

Dr. Beerman privately interviewed the four students
whose parents had filed conplaints, plus seven students that the
alleged victins identified as wtnesses. One student stated that
the plaintiff had once blown her a kiss, once placed both hands
on her shoul ders and massaged her, and twi ce played with a
headband on her head. A second student stated that the plaintiff
had bl own her a kiss five or six tinmes, and had rubbed her back.
Anot her student conplained that the plaintiff had thrown away her
prescription glasses after she had forgotten themin class.

O her students confirnmed these reports. Al the students
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reported that the plaintiff insulted students when they asked
questions. (Beerman Dep. Tr. at 35-36; Beerman Aff. Y 4-5 and
Ex. B (Beerman Interview Notes)).

Dr. Beerman shared her findings with the plaintiff on
January 12, 2004. The plaintiff denied all of the charges and
chal l enged Dr. Beerman to go into his class and interview any of
his students. Dr. Beerman subsequently interviewed eight
addi tional students, randomy selected fromtwo of the
plaintiff’s classes. These students verified the information Dr.
Beerman had received fromthe alleged victins and w tnesses. Dr.
Beerman al so di scovered another potential victim Dr. Beerman
then spoke with Una Jayaranan, the new Sci ence Departnent Chair.
Ms. Jayaraman informed Dr. Beerman that she had w tnessed the
plaintiff doing things in class that the plaintiff had denied
ever doing. (Beerman Aff. 9 6-7; Beerman Dep. Tr. at 35-37).

On February 2, Dr. Beerman observed one of the
plaintiff's classes. She heard the plaintiff use the word
“hel |l ,” even though he had clainmed that he never did. She also
observed the plaintiff respond to a student’s question abruptly
and with an inappropriate |ook. She also observed that sone of
the students were flirting with the plaintiff, but did not
include this on her observation formor discuss it with the
plaintiff. (Beerman Aff. Y 10 and Ex. D (2/2/04 For mal

observation Form; Beerman Dep. Tr. at 53-61).
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Dr. Beerman’s final conclusions were that the plaintiff
had used i nappropriate |anguage in class, gestured to and touched
students i nappropriately, denonstrated poor judgnent in throw ng
away a student’s glasses, interfered with NT.’s right to an
educati on when he di sm ssed her fromclass w thout justification,
and not responded truthfully when interviewed as part of the
i nvestigation. Dr. Beerman shared her conclusions with the
plaintiff at a formal neeting on February 5, 2004. (Beerman Aff.
Ex. C. (2/5/04 Investigation Report)).

Based on Dr. Beerman’s findings and recomendati on,
Superintendent McG nl ey suspended the plaintiff for ten days,
nine wthout pay. Wen the plaintiff returned to work, he was
pl aced on intensive supervision again. (ld.; Burnett Dep. Tr. |
at 121).

Sonetinme after February, the plaintiff supplenented his
retaliation charge wwth an allegation that the defendant had
further retaliated agai nst himby suspending him* The plaintiff
filed the instant conplaint on June 18, 2004. As of February 23,
2006, the date of the oral argunent on the defendant’s notion for
summary judgnent, the plaintiff was still enployed by the
District, and had resuned teaching honors chem stry cl asses.

(2/23/06 H'g Tr. at 8).

4 The plaintiff also filed a grievance with his union in
connection wth the suspension.
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1. Analysis

The plaintiff’s remaining federal |aw clains are:

1) enploynent discrimnation, under 8 1981; 2) retaliation, under
8 1981 and/or Title VII; and 3) deprivation of due process, under
8§ 1983. The Court wll grant summary judgnent in favor of the
defendant on the discrimnation and retaliation clains because
the plaintiff has not shown that the defendant’s articul ated
legitimate, non-discrimnatory reasons for its actions — the

hi story of conplaints and concerns about the plaintiff’s teaching
met hods and behavior — are pretextual. The Court wll also grant
summary judgnent in favor of the defendant on the 8§ 1983 cl aim

because the plaintiff has not shown a deprivation of due process.

A. Count | — Race Discrimnation

Count | of the conplaint alleges that the defendant
violated 8 1981 by discrimnating against the plaintiff on the
basis of his race and national origin (Native Anerican).®> The

burden-shifting franework set forth in McDonnell Douglas Corp. V.

Geen, 411 U S. 792 (1973) applies to this claim Patterson v.

MlLean Credit Union, 491 U S. 164, 186 (1989), superceded on

5 To the extent that the plaintiff’s claimis based on
his nation of origin, the defendant is entitled to sunmary
judgnment. Section 1981 prohibits discrimnation based on race,
defined broadly as “ancestry or ethnic characteristics,” but does
not prohibit discrimnation based on a person’s nation of origin.
Saint Francis College v. Al-Khazraji, 481 U S. 604, 613 (1987).
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ot her grounds (MDonnell Douglas framework applies to disparate

treatnent clains under 8§ 1981); Jones v. Sch. Dist. of Phila.,

198 F.3d 403, 410 (3d Cr. 1999) (sane).°®

Under the McDonnell Douglas framework, the plaintiff

must first establish a prima facie case of discrimnation. |If
the plaintiff can establish a prima facie case, then the burden
shifts to the defendant to articulate a |egitinmate,
nondi scrim natory reason for the chall enged enpl oynent acti on.
| f the defendant can do so, then the burden shifts back to the
plaintiff to show that the defendant’s articul ated reason is
actually a pretext for discrimnation. |d. at 410.

A plaintiff can establish a prima facie case of race
di scrimnation by showing that: 1) he is a nenber of a protected
class; 2) he is qualified for the position; and that 3) he
suffered sone form of adverse enploynent action with regard to
that position; 4) under circunstances that give rise to an
inference of unlawful discrimnation. 1d. at 410-411.

The defendant challenges the plaintiff’'s ability to
show that he suffered an adverse enpl oynent action. An adverse

enpl oynent action is one that is “serious and tangi ble enough to

6 The plaintiff has not put forth any direct evidence of
race discrimnation or otherwise set forth a “m xed notive”
theory of discrimnation, which would require the Court to
anal yze the case under Price Waterhouse v. Hopkins, 490 U S. 228
(1989) or the standards established by Congress in the G vil
Ri ghts Act of 1991. See danzman v. Metro. Mgnt. Corp., 391 F.3d
506, 512 and n. 3 (3d G r. 2004).
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alter an enpl oyee’ s conpensation, terms, conditions, or

privileges of enploynent.” Storey v. Burns Int’'l Sec. Servs.,

390 F.3d 760, 764 (3d Cr. 2004) (internal citation omtted).

The plaintiff alleges that the defendant discrimnated
agai nst him by subjecting himto unfairly harsh supervision
eval uation, and discipline from 1999 to 2004, and by taki ng away
hi s honors chem stry class in 2002-2003.

To the extent that the plaintiff’'s claimis based upon
Principal Rodgers’ investigation into the sexual harassnent
al l egation in 2000-2001, the plaintiff's “70 out of 80"
eval uation for 2001-2002, or the defendant’s alleged failure to
di sci pline students who insulted the plaintiff as harshly as
t hose who insulted other teachers, the Court finds that the
plaintiff is not able to state a prima facie case of
di scrimnation. None of these actions altered the terns or
conditions of the plaintiff’s enpl oynent.

To the extent that the plaintiff’'s claimis based upon
the intensive supervision periods in 2000 and 2002, the
reassi gnment from honors chem stry in 2002-2003, and the ten-day
suspension in 2004, the Court will assunme, w thout deciding, that
t hese actions constituted adverse enpl oynent actions.

Assuming that the plaintiff has established a prinma
faci e case of race discrimnation, the defendant has put forth

| egitimate, nondi scrimnatory reasons for each of the chall enged
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actions.’

Once an enpl oyer puts forth some nondi scrimnatory
explanation for its actions, the burden shifts back to the
plaintiff to show that the enployer’s explanation is a pretext
for discrimnation. To defeat summary judgnent, the plaintiff
must “point to sonme evidence, direct or circunstantial, from
which a factfinder could reasonably either (1) disbelieve the
enployer’s articulated legitimte reasons; or (2) believe that an
i nvidious discrimnatory reason was nore likely than not a
notivating or determ native cause of the enployer’s action.”

Fuentes v. Perskie, 32 F.3d 759, 764 (3d Cr. 1994). The

plaintiff can acconplish the first by denonstrating that the
enpl oyer’ s reasons are “weak, inplausible, contradictory, or

i ncoherent.” O, the plaintiff can acconplish the second by
showi ng that the enployer treated simlarly situated persons not
of the protected class nore favorably. 1d. at 765. See also

Kautz v. Met-Pro Corp., 412 F.3d 463, 467 (3d Gr. 2005)

(reaffirmng the Fuentes standard, which “places a difficult
burden on the plaintiff”).

Here, the defendant is entitled to summary judgnent
because the plaintiff has not pointed to any evi dence show ng
that the defendant’s articulated |legitimte, nondiscrimnatory

reasons for (1) inposing intensive supervision in 2000 and 2002,

! The defendant’s proffered reasons are di scussed bel ow

-21-



(2) reassigning the plaintiff fromhonors chemstry in 2002-2003,
or (3) inposing a ten-day suspension in 2004, are pretext for

di scri m nati on.

1. 2000 and 2002 I ntensive Supervision Periods

The defendant clainms that Principal Rodgers inposed
i ntensi ve supervision on the plaintiff in 2000 and 2002 because
of conplaints and concerns about the plaintiff’s grading
practices and classroom strategies. (Def.’s Mdt. for Summ J.

Br. at 35).

a. Plaintiff's Grading Practices

The plaintiff argues that the concerns about his all-
or-nothing grading practices are pretextual, because another
t eacher who enpl oyed simlar grading practices was not
di sci plined, and because the District did not have a set policy
about gradi ng.

The record does not support the plaintiff’s argunent
that there was a simlarly situated teacher who was treated
differently. At nost, the record shows that one other teacher
“l eaned nore toward all-or-nothing” grading, as opposed to
“liberal” grading, in that he was “nore rigorous in his
expectations for the students.” This teacher did in fact award

partial credit. (Eisner Dep. Tr. at 83). Moreover, there is no
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evidence that this teacher gave grades as low as the plaintiff

did, or that there were conplaints or concerns about his other

cl assroom practices. Therefore, the plaintiff and this teacher
were not “simlarly situated.”

The fact that the District did not have a set grading
policy does not render Principal Rodgers’ concerns about the
defendant’ s gradi ng practices pretextual. The record shows that
Princi pal Rodgers was concerned about the plaintiff’'s extrenely
| ow grades because the District did not have a set grading
policy. 1In the July 15, 2000 PD 2 Conference Report, Principal
Rodgers remarked that “[i]n the absence of fixed |ocal or
national standards . . . grading is a matter of credibility and
trust . . . . \Wen one teacher’s grades are so substantially
different fromthe norm there is real inpact on the conmunity’s
trust of all of our professional decisions.”). (Rodgers Aff. Ex.
E (6/15/00 PD-2 Conference Report)).

Li kew se, the fact that the District did not have a set
policy about returning student work, providing feedback, and use
of overhead projectors does not render its concerns about the
plaintiff's practices in these areas pretextual. The plaintiff
has not pointed to any evidence show ng why it would be “weak,

i npl ausi bl e, contradictory, or incoherent” for school officials
to think that certain practices are not conducive to learning, to

want teachers to correct these practices, or to discipline
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teachers who do not correct them Nor has the plaintiff pointed
to any evidence that simlarly situated non-Native Anerican
teachers were treated differently. The record shows that

al t hough ot her teachers used overhead projectors, they did not
have students copy notes wi thout coment like the plaintiff did.

(Ei sner Dep. Tr. at 138).

b. Plaintiff's Cassroomdinmate

The plaintiff also argues that the defendant’s concerns
about his classroomclimte and behavi or are pretextual, because
Princi pal Rodgers did not observe any problens during the
i nt ensi ve supervi sion periods, and because the defendant treated
a non-Native Anerican teacher with classroom control problens
differently.

The fact that Principal Rodgers did not observe any
probl ens after he began to observe the class does not invalidate
the concerns that led himto inpose the intensive supervision.
In Fuentes, the United States Court of Appeals for the Third
Circuit explained that a plaintiff cannot show pretext sinply by
arguing that the conplaints and criticisns against himwere
false; the plaintiff nmust show that the defendant did not
actually rely on the conplaints and criticisns in making its
enpl oynent decision. 32 F.3d at 766-767. Here, the plaintiff

has not pointed to any evidence showi ng that Principal Rodgers
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did not actually rely on the conplaints he had received in
deciding to i npose intensive supervision.

The plaintiff also clains that Principal Rodgers
treated himnore harshly than he treated a simlarly situated
non- Native Anmerican teacher. The Court is not certain that this
teacher, who was accused of not controlling her classroom and
the plaintiff, who was accused of behaving inappropriately
towards students, were “simlarly situated.” Even if the Court
assunes that they were, the plaintiff has not shown that the
defendant treated themdifferently.

The record shows that the adm nistration received
conpl aints about the other teacher’s ability to control her
cl assroom begi nning in Septenber 2003. The adm nistration tried
to “help her as much off-the-record as possible,” and did not
pl ace her on intensive supervision until spring 2004. The
District placed her on intensive supervision again in the fall.
(Beerman Dep. Tr. at 77-78, 82-84).

The adm nistration initially tried to help the
plaintiff informally as well. Principal Rodgers first received
conpl aints about the plaintiff in Decenber 1999. He net with the
plaintiff informally on Decenber 14, and did not place the
plaintiff on intensive supervision until March 2000. After that
period ended in June 2000, Principal Rodgers did not place the

plaintiff on intensive supervision again until spring 2002.
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C. Defendant’s Failure to Followits Policies

Finally, the plaintiff argues that the defendant’s
articul ated reasons for inposing intensive supervision upon him
in 2002 are pretextual because the defendant violated its own
policies by failing to pronptly informhimof the conplaints

against him The plaintiff cites Hillegass v. Borough of Emmaus,

Cv. Act. No. 01-5853, 2003 U.S. Dist. LEXIS 10771 (E.D. Pa. June
25, 2003) for the proposition that an enployer’s failure to abide
by its own policies is evidence of pretext.

The plaintiff reads Hllegass too broadly. At nost,
Hi ||l egass stands for the principle that a defendant’s failure to

abide by a policy “which it had abided by in the past” may be

evi dence of pretext. |1d. at *20 (enphasis added). |In fact, the

case upon which Hillegass relies, Poff v. Prudential Ins. Co. of

Am , 911 F. Supp. 856 (E.D. Pa. Jan. 4, 1996), held that a
defendant’ s violation of policy “does not, standing alone, serve
to cast doubt on the proffered reason for discharge.” 1d. at 861
(enphasi s added). The court in Poff explained that a violation
of policy only “assists a plaintiff’s case if such violation, in
conjunction with other evidence (such as evidence show ng t hat
the policy was disparately applied), tends to show that the
proffered reason is not credible.” 1d.

Here, the District’s Manual of Policies and Procedures

provi des that, “[w] here possible, conplaints should be nade

-26-



directly to the individual involved.” Specifically, “[a]
cl assroom conpl aint should first be directed to the teacher.”
When conpl aints are made to nenbers of the Board or the
Superintendent, the conplaints “shall be referred to the building
principal,” who in turn “shall notify the appropriate staff
person.” (Board Policy No. 906). The Manual of Policies does
not specify how soon a principal nmust notify a staff nmenber after
a conpl aint has been nmade agai nst him

Even if the Court assunes that the District’s stated
policy calls for admnistrators to pronptly informstaff nenbers
of any conpl aints against them the plaintiff has not pointed to
any evidence on the record that Principal Rodgers or M. Eisner
di sparately applied that policy.® As the plaintiff acknow edges,
the record shows that Principal Rodgers and M. Eisner were not
even aware that the District had a policy for handling conplaints
about teachers. (See Pl.'s Opp. Br. at 9, citing Rodgers Dep.

Tr. at 118 and Eisner Dep. Tr. at 94).

8 The plaintiff has submtted a “Prelimnary Case Revi ew
and Expert Report” prepared by Edward F. Dragan, Ed.D. Dr.
Dragan’s Report refers to affidavits fromtw of the plaintiff’s
fell ow teachers. According to Dr. Dragan’s Report, the
affidavits state that the plaintiff was denied access and
i nformation regardi ng all eged conplaints fromparents when all
non- Native Anmerican teachers were routinely given such
information. (Pl.’s Opp. Br. Ex. C (Dragan Report) at 21)). The
plaintiff has not provided the purported affidavits, however.

Dr. Dragan’s Report is not evidence of the information
purportedly contained in the affidavits.
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2. Loss of Honors Chem stry

The defendant asserts that Superintendent MG nl ey
decided to reassign the plaintiff away from honors chem stry in
2002- 2003 because the District had received many conpl ai nts about
him (Def.’s Mot. for Sunm J. Br. at 35).

The plaintiff argues that the defendant has wavered in
its explanations for the reassignnent, thus revealing that the
expl anations are pretext for discrimnation. According to the
plaintiff, the defendant previously explained that it reassigned
the plaintiff to better coordinate teachers’ schedul es.

The plaintiff’s argunent is not supported by the
record. The defendant’s enpl oyees have consistently stated that
Superintendent MG nley reassigned the plaintiff because of
conpl aints and concerns about his teaching practices in honors
chem stry, and that the decision was facilitated by the
resignation of another teacher. (MGnley Aff. 1Y 9-10; Rodgers
Dep. Tr. at 169 (“M. MGnley certainly couched his desire to
change M. Burnett’s assignnent in terns of the comunity concern
and community perception of M. Burnett’'s performance. There was
one other issue that wasn’t driving it but at |east sonewhat
affected the decision, and that was that we did have a
resignation during the sumer that affected science staffing.”)).

The plaintiff also argues that the defendant’s

expl anation for the reassignment was pretextual, because the
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def endant violated the collective bargai ning agreenent

requi renent that teachers be notified within five days of a
change in assignnment. The plaintiff has not put forth any
evi dence showi ng that the defendant disparately applied this

policy, however.

3. Ten- Day Suspension in 2004

Finally, the defendant explains that Superintendent
McG nl ey suspended the plaintiff in 2004 after Dr. Beernman
concl uded that he had engaged in inappropriate conduct. (Def.’s
Mot. for Sunm J. Br. at 52). The plaintiff argues that Dr.

Beer man shoul d have been suspicious of the students’ allegations
after she witnessed students flirting wwth the plaintiff, and not
Vi ce- a- ver sa.

The plaintiff’s argunent is inapposite. “To discredit
the enployer’s proffered reason . . . the plaintiff cannot sinply
show t hat the enployer’s decision was wong or m staken, since
the factual dispute at issue is whether discrimnatory aninus
noti vated the enpl oyer, not whether the enployer is wse, shrewd,
prudent, or conpetent.” Fuentes, 32 F.3d at 765. Instead, the
plaintiff nmust show that the defendant did not take the
enpl oynent action for the reason that it said it did.

The plaintiff has not pointed to any evi dence show ng

that the defendant’s stated reasons for suspendi ng himwere
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i npl ausi bl e or inconsistent. Nor has the plaintiff provided any
evidence that the District did not simlarly discipline non-
Native Anmerican teachers whomit believed to have engaged in such
conduct. Because the plaintiff has not raised a genuine issue of
material fact regarding the defendant’s articulated |egitinmate,
nondi scrimnatory reasons for its actions, the defendant is

entitled to sunmary judgnment on Count 1.

B. Count V — Retaliation

Count V of the conplaint alleges that the defendant
retaliated against the plaintiff for filing charges wth the PHRC

and EECC.° The MDonnel |l Dougl as burden-shifting framework al so

applies to the plaintiff’s retaliation claim See Shell enberqger

V. Summit Bancorp, 318 F.3d 183, 187 (3d Cr. 2003); Krouse v.

Am _ Sterilizer Co., 126 F.3d 494, 500-501 (3d Cr. 1997).

A plaintiff can make a prima facie case of retaliation
by showing that: 1) he engaged in a protected activity; 2) he
suffered a materially adverse action (i.e., one that “well m ght
have di ssuaded a reasonabl e worker from maki ng or supporting a
charge of discrimnation”); and 3) that there was a causal

connection between the protected activity and the adverse action.

° The plaintiff does not specify whether he is suing for
retaliation under 8 1981 and/or Title VII. The elenents of a
prima facie case are the sane under the two statutes. See
Cardenas v. Massey, 269 F.3d 251, 263 (3d Cr. 2001).
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See Burlington N. & Santa Fe Ry. v. Wite, 2006 U S. LEXIS 4895

at *26-27, 548 U.S. __ (2006) (internal quotation omtted);

Cardenas v. Massey, 269 F.3d 251, 263 (3d Cr. 2001).

The plaintiff alleges that the defendant did not give
hi m any chem stry classes in 2003-2004 and suspended himin 2004
inretaliation for his filing charges of discrimnation. Even if
the Court assunes that these actions would have “di ssuaded a
reasonabl e worker from maki ng or supporting a charge of
discrimnation,” and that the plaintiff has established a prim
facie case of retaliation, the plaintiff has not refuted the
defendant’s articulated legitimte, non-discrimnatory reasons
for its actions.

The defendant proffers that Principal Rodgers and M.
Ei sner decided not to assign the plaintiff to any honors or
academ c chem stry classes in 2003-2004 because of the
plaintiff’s history of problens in both of those classes. They
decided not to assign the plaintiff to a chemstry in the
community cl ass because enrollnment in that course had dropped
fromthree sections to two, and because there was another teacher
who had nore experience teaching the course, and taught the
course as it was designed. (Def.’s Mdt. for Summ J. Br. at 35).

The plaintiff has not put forth any evidence or
argunent show ng why the defendant’s proffered reasons for the

2003- 2004 assignnent are pretextual. Nor, as expl ai ned above,
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has the plaintiff pointed to any evidence show ng that the
defendant’s stated reasons for the 2004 sexual harassnent

i nvestigation and suspension are inplausible or inconsistent.
The defendant is therefore entitled to sunmary judgnment on the

plaintiff’s retaliation claim

C. Count Il — The 8 1983 Caim

Count 1l of the conplaint alleges that several of the
def endant’ s enpl oyees took certain actions between 1999 and 2004
that violated the plaintiff’s right to due process under the
Fifth and Fourteenth Amendnents of the Constitution.

A municipal entity, such as the defendant District, may
not be held |Iiable under 8§ 1983 solely on the basis of respondeat

superior. See, e.qg., Mnell v. Dep't of Social Servs., 436 U S

658, 691 (1978). A nunicipal entity may be held |iable, however,
for a decision by one of its officers, where that officer
possessed final decision-making authority with respect to the
action that allegedly caused the deprivation of rights. Penbaur

v. Gty of Gncinnati, 475 U S. 469, 481 (1986). See also

MG eevy v. Stroup, 413 F. 3d 359, 367-368 (3d G r. 2005) (school

district may be held liable for superintendent’s enpl oyee ratings
deci si ons, where superintendent had final decision-mnmaking
authority over the ratings).

The plaintiff has not pointed to any evi dence on the
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record that M. Eisner or Principal Rodgers possessed final
deci si on-maki ng authority with respect to their chall enged
actions. Thus, the defendant cannot be held |iable under § 1983
for their decisions regarding the 2000 and 2002 i ntensive
supervi sion periods, or the 2001 sexual harassnent investigation.
There is a genuine issue of material fact as to whether
Superintendent McG nley had final decision-making authority to
reassign the plaintiff fromhonors chemstry in 2002-2003, to
order Dr. Beerman to conduct the sexual harassnent investigation
in 2004, and to suspend the plaintiff for ten days (nine w thout
pay) as a result of that investigation. (See McGnley Aff. Y 7-
10; Beerman Aff. Ex. C (2/5/04 Investigation Report)). Even if
the Court assumes that Superintendent McG nley did have final
deci si on-maki ng authority, however, the plaintiff has not stated
a substantive or procedural due process violation in connection
wi th any of these actions.
The plaintiff cannot state a claimfor a substantive
due process violation, because tenured public enploynent is not a
fundamental property interest entitled to substantive due process

protection. N cholas v. Pa. State Univ., 227 F.3d 133, 142 (3d

Cir. 2000).
To state a claimfor a procedural due process
violation, a plaintiff nust allege the deprivation of a protected

property or liberty interest. See, e.qg., Bd. of Regents of State
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Coll eges v. Roth, 408 U S. 564, 569-570 (1972).

The plaintiff cannot state a procedural due process
claimin connection with the reassignment from honors chem stry,
because the reassignnent did not inplicate a protected property
or liberty interest. The plaintiff does not dispute that his
sal ary and benefits renmai ned the sane after the reassignnent.
Where a public enployee’'s salary and benefits remain the sane, a
change in his work assignnent does not deprive himof a protected

property interest. Ferraro v. City of Long Branch, 23 F.3d 803,

806 (3d Cir. 1994) (city enpl oyee who was reassigned from
managerial to manual work failed to state a claimunder 8§ 1983).
Furt hernore, absent a deprivation of present or future

enpl oynent, a stigma to a public enployee’ s reputation al one does

not inplicate a protected liberty interest. Edwards v. Ca. Univ.

of Pa., 156 F.3d 488, 492 (3d Cr. 1998) (tenured professor at a
public university who was suspended with pay failed to state a
due process clain.

Wth respect to the 2004 sexual harassnent
i nvestigation and suspension, the Court will assune, w thout

deciding, that the plaintiff had a protected property interest in

not bei ng suspended for nine days w thout pay. See G lbert v.
Homar, 520 U. S. 924, 929 (1997) (assum ng, w thout deciding, that
police officer had protected property interest in not being

suspended indefinitely w thout pay).
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The question then becones, what process is
constitutionally due. To answer that question, the Court nust
bal ance three factors: “First, the private interest that wll be
affected by the official action; second, the risk of an erroneous
deprivation of such interest through the procedures used, and the
probabl e value, if any, of additional or substitute procedural
safeguards; and finally, the Governnent’s interest.” 1d. at 931-

932, quoting Mathews v. Eldridge, 424 U S. 319, 335 (1976).

The plaintiff police officer in Glbert was suspended
w thout pay for an indefinite period of tinme after being arrested
and charged with possession of, and possession with intent to
deliver, marijuana. The Suprene Court found that as |long as the
of ficer received a sufficiently pronpt post-suspension hearing,
his private interest in the uninterrupted recei pt of his paycheck
was relatively insubstantial. The Court found that, on the other
hand, the state had a great interest in i mediately suspending
enpl oyees in positions of great public trust and visibility who
were charged with felonies. Finally, the Court held that the
state did not have a constitutional obligation to provide the
plaintiff with a pre-suspension hearing where the arrest itself
provi ded reasonabl e grounds to support the suspension. 1d. at
932-933.

Here, the Court finds that the plaintiff’s interest in

the uninterrupted recei pt of his paycheck for nine days was at
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| east counterbal anced by the defendant’s interest in disciplining
a teacher who, upon investigation, had behaved inappropriately,
and who did not respond truthfully to the investigation. The
Court further finds that the defendant afforded the plaintiff
sufficient pre-suspension process. Dr. Beerman presented her
initial findings to the plaintiff, gave himan opportunity to
respond, conducted additional interviews and cl assroom
observation at the plaintiff’s request, and presented her
findings to the plaintiff again.

Moreover, the plaintiff has conceded that the
suspension is the subject of an arbitration hearing through his
union. The plaintiff has not chall enged the adequacy of the
def endant’ s post-suspensi on procedures.

Finally, the plaintiff argues that the suspension
violated his liberty interests because it seened to confirm
runors that he was a “child nolester.” To nake out a due process
cl ai m based on reputational harm a plaintiff nust first show
that a state actor published information that was substantially

and materially false. Ersek v. Township of Springfield, 102 F.3d

79, 83-84 (3d Gr. 1996). In Ersek, the United States Court of
Appeals for the Third Grcuit held that the plaintiff failed to
show a deprivation of his liberty interests because his nunici pal
enpl oyer’s allegedly stigmatizing statenent — that he was the

subject of a crimnal investigation — was true. 1d. at 85.
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In this case, there is no evidence on the record that
t he def endant made any statenents about the plaintiff that were
substantially and materially false. In his deposition, the
plaintiff conceded that he was not aware that any adm nistrators
or teachers had referred to himas a “child nolester.” (Burnett
Dep. Tr. Il at 104-105). At nost, the plaintiff has alleged that
Dr. Beerman disclosed the fact of her investigation to Ms.
Jayaraman. Under Ersek, that disclosure cannot be the basis of a

due process claim because it was not false.

D. Count IV — Breach of Contract

Whereas the Court is granting summary judgnent in favor
of the defendant on the plaintiff’'s federal enploynent
discrimnation, retaliation, and § 1983 clainms, the Court wll
decline to exercise pendant jurisdiction over the plaintiff’s

state | aw breach of contract claim?

An appropriate Order follows.

10 See note 1, above, regarding the plaintiff’s Count II
— Intentional Infliction of Enotional D stress.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
RONALD H. BURNETT ) ClVIL ACTI ON
V.
SCHOOL DI STRI CT OF :
CHELTENHAM TOMNSHI P ) NO. 04-2680

ORDER

AND NOW this 19th day of July, 2006, upon
consi deration of the defendant’s notion for summary judgnent
(Doc. No. 20), the plaintiff’s opposition, and the defendant’s
reply thereto, and after oral argunent on February 23, 2006, it
i s HEREBY ORDERED t hat the defendant’s nmotion is GRANTED for the
reasons stated in a nenorandum of today’'s date. Judgnent is
hereby entered in favor of the defendant, and agai nst the

plaintiff.

This case is cl osed.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




