IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELI SE KAHN,
Pl aintiff,

V. ) ClVIL ACTI ON
) NO. 06-01832
AMERI CAN HERI TAGE LI FE
| NSURANCE COMPANY, ALLSTATE
FI NANCI AL CORPORATI ON,
ALLSTATE | NSURANCE COMPANY,
and THE ALLSTATE CORPORATI ON,

Def endant s.

MEMORANDUM AND ORDER

JOYNER, J. June 29, 2006

This civil action, which Plaintiff instituted pursuant to
t he Pennsyl vania Human Rel ati ons Act, 43 Pa. Cons. Stat. Ann.
88 951-63, is now before this Court for disposition of the
Def endants’ Mdtion to Dismss the Conplaint pursuant to Fed. R
Cv. P. 12(b)(6). For the reasons which follow, the notion shall
be DENIED in part and the case shall be TRANSFERRED to the U. S.
District Court for the Mddle District of Florida, pursuant to 28
U S. C 8§ 1404(a). The remainder of Defendants’ notion shall be
DENI ED as MOOT.

Statenent of Facts

This case arises out of an agent contract entered into by
the Plaintiff, Elise Kahn, and one of the Defendants, Anmerican
Heritage Life Insurance Conpany (hereinafter “AHL”), on Novenber

27, 2000. (Def.'s Mot. Dismss Ex. B.) Plaintiff began working



for AHL pursuant to the agent contract in Decenber 2000, and in
or about that sane tinme she was appointed to sell several types
of Defendants’ insurance products. (Conpl. Y 7-8.) On or

about July 17, 2001, Plaintiff met wwth a representative of the
Phi | adel phi a Federal Credit Union (hereinafter “PFCU) to pitch
Def endants’ suppl enental benefits products for sale. (Conpl. ¢
9.) Due to its substantial nunber of enployees and nenbers, PFCU
represented a potentially large and very lucrative account.
(Conpl. ¢ 10.)

In or about Septenber or Cctober 2001, Plaintiff nmet with
her i mredi ate supervisor, Thom D Epagni er, a Regional D rector
for AHL. (Conpl. 9 11.) During this neeting, Plaintiff alleges,
M. D Epagni er nade derogatory conmments about wonen, especially
those of Plaintiff’s religious background. (Conmpl. ¢ 11.) On or
about COctober 30, 2001, M. D Epagnier informed Plaintiff that he
i ntended to reduce her conpensation, and sonetinme in or about
January 8-11, 2002, Plaintiff |earned that M. D Epagnier had
assigned the task of closing the PFCU account to another agent,
JimBower. (Conpl. 97 12-13.) On or about January 11, 2002,
Plaintiff met with AHL Field Vice President, Joe Richardson, to
di scuss her concerns over these incidents. (Conpl. T 15.) M.

Ri chardson infornmed Plaintiff that if the deal with PFCU went
t hrough, Pat Ruscio, the Allstate property and casualty agent who

originally set up Plaintiff’'s appointnment with PFCU, woul d be



conpensated. (Conpl. § 16.)

After this neeting, Plaintiff contacted attorney John C.
Penberthy 111, and on January 16, 2002, M. Penberthy wote a
letter to M. Richardson; M. D Epagnier; AHL Vice President,
Donald O Fennel; and AHL Executive Vice President, David A
Bird; alleging that Plaintiff had been discrimnated agai nst on
the basis of her gender. (Conpl. f 19.) On or about January 29,
2002, M. Fennel wote a letter to Plaintiff term nating her
agent contracts and appointnents. (Conpl. § 20.) Defendants
were eventual |y successful in acquiring the PFCU account, and,
al though Plaintiff had invested significant tinme and energy into
wor ki ng on the account, she did not becone broker of record for
t he purpose of selling supplenental benefits products to the
enpl oyees and nenbers of PFCU and did not receive any comm ssi ons
and/ or conpensation related to the account. (Conpl. Y 22-25.)
Additionally, Plaintiff did not receive any renewal comm ssions
fromthe other account(s) that she enrolled prior to her
termnation. (Conpl. T 25.)

On or about April 1, 2002, Plaintiff filed a Conplaint of
Discrimnation (hereinafter “First Conplaint”) with the
Pennsyl vani a Human Rel ati ons Conm ssion (hereinafter “PHRC')
alleging, inter alia, gender discrimnation and retaliation in
vi ol ation of the Pennsylvania Human Rel ati ons Act (hereinafter

“PHRA’), 43 Pa. Cons. Stat. Ann. 88 951-63. (Conpl. T 26.) That



conpl aint was served on the Defendants sonetine in May, 2002.
(Compl. 9 27.) Shortly thereafter, Plaintiff received collection
|letters dated June 28, 2002 and July 17, 2002, from John A

Mar kum at Al |l state Fi nanci al, demandi ng repaynent of advanced
comm ssi ons she had received from AHL before her term nation.
(Compl.  28.) Pursuant to an arrangenment with AHL, Plaintiff
had been paid a nonthly advance from whi ch her earned comm ssi ons
woul d be deducted, and at the tinme of her term nation she had not
earned the full amount of the advance. (Conpl. T 30.) Plaintiff
next received a letter dated October 18, 2002 fromGary S. Stere,
General Counsel for Allstate Financial, also demandi ng repaynent
of the unearned advanced conm ssions. (Conpl. ¥ 29.) Plaintiff
all eges that she is not legally obligated to repay the advance.
(Conpl . T 32.)

I n August 2003, Plaintiff received a collection letter from
Daniel J. Lowher, Esg., witing on behalf of the Johnson &
Roundtree Col | ecti on Agency, to which, he clained, Defendants had
assigned Plaintiff's debt. (Conpl. ¥ 33.) Plaintiff replied to
M. Lowt her, pursuant to 15 U.S.C. 8§ 1692(c), stating that she
di sputed the validity of the alleged debt, refused to pay the
al | eged debt, and requested that M. Low her and Johnson &
Roundtree cease all further comunications with her. (Conpl. 1
24.) Despite her response, an adverse itemrelated to the debt

appeared on Plaintiff’s credit report, which she alleges caused



her to | ose a pendi ng enpl oynent opportunity. (Conpl. T 35-36.)
Plaintiff thereafter received two nore collection letters
attenpting to collect the sane debt; one fromWIIliamA. Col dman,
Esq. dated Septenber 15, 2003 and one from Francine C air Landau,
Esq. dated Septenber 17, 2003. (Conpl. 1Y 37-38.)

I n Septenber 2003, Plaintiff filed a second Conpl ai nt of
D scrimnation (hereinafter “Second Conplaint”) with the PHRC
alleging additional retaliation in violation of the PHRA
(Conpl. 9§ 40.) After filing said conplaint, Plaintiff stopped
receiving collection notices regarding the alleged debt. (Conpl.
1 41). After receiving a closure letter fromthe PHRC on the
First Conplaint on March 18, 2004, Plaintiff brought an action in
this Court agai nst Defendants for unlawful discrimnation and
retaliation in violation of Title VII of the Cvil R ghts Act of
1964, as anended, 42 U.S.C. 8§ 2000e, et. seq., and the PHRA, and
for various state |law contractual clains. (Def.’s Mt. D sm ss,

3); see, Kahn v. Am Heritage Life Ins. Co., et al., 324

F. Supp. 2d 652 (E.D. Pa. 2004). On June 29, 2004, this Court
granted Defendants’ notion to dismss that action, finding that
Plaintiff was an independent contractor and therefore not
entitled to protection under Title VII, and declining to exercise
suppl enental jurisdiction over Plaintiff’s state |aw cl ai ns.

(Def.”s Mot. Dismss, 3); Kahn v. Am Heritage Life Ins. Co., et

al., 324 F. Supp. 2d at 657.



Wil e granting Defendants’ notion to dismss, this Court
noted the existence of a forumselection clause in Plaintiff’s
agent contract establishing that any clains arising out of or
related in any way to the solicitation, negotiation, inception or
performance of the contract should be brought in a court of
conpetent jurisdiction within Duval County, Florida. 1d. Wile
not ruling on the validity of the clause, this Court suggested
that if Plaintiff elected to refile her common | aw cl ai ns, she
may Wi sh to do so in the specified forum Apparently follow ng
this suggestion, Plaintiff filed a | awsuit agai nst defendants in
the Grcuit Court for the Fourth Judicial G rcuit, Duval County,

Florida. (Def’'s Mot. Dismss, 4, Ex. E); see Conpl., Kahn v. Am

Heritage Life Ins. Co., et al., Case No. 16-20006- CA-0000905- XXX-

MA (Fla. Gr. . Duval Cy. Mar. 21, 2006). The action, which
is still pending, alleges breach of contract, unjust enrichnent,
guantum neruit, fraudul ent m srepresentation, and tortious
interference with a business relationship. 1d.

After receiving a closure letter fromthe PHRC on the Second
Complaint, Plaintiff initiated this action on March 15, 2006 by
filing a conplaint in the Pennsylvania Court of Common Pleas for
Bucks County, alleging that Defendants’ actions constituted
unlawful retaliation against her for engaging in protected
activity, pursuant to the PHRA, 43 Pa. Cons. Stat. Ann. § 955(d).

Def endants renoved the action to this court under diversity



jurisdiction, pursuant to 28 U S.C. 88 1332 and 1441(a), and now
nmove to dismss for failure to state a cl ai mupon which relief
can be grant ed.

St andards Governi ng Rule 12(b)(6) Mtions

A notion to dismss may be granted where the allegations
fail to state any cl ai mupon which relief can be granted under

any set of facts that the plaintiff could prove. See, Evancho v.

Fisher, 423 F.3d 347, 351 (3d Cr. 2005). In deciding whether to
dism ss a conpl aint under Rule 12(b)(6), we take all well -pl eaded
all egations in the conplaint and all reasonable inferences that
can be drawn therefromas true and construe themin the |ight
nost favorable to the plaintiff. [d. at 350. This Court can
consider all undisputably authentic docunents and exhibits
attached to both the conplaint and the notion to dism ss which
are nmentioned in the conplaint and formthe basis of the

plaintiff’s claim Pryor v. Nat'|l Collegiate Athletic Ass’'n, 288

F.3d 548, 559-560 (3d Gr. 2000). In addition, this court may
consider records and reports of adm nistrative bodies, such as
the PHRC, and publicly available records fromjudicial

proceedings in related or underlying cases which have a direct

relationship to the matters at issue. Twp. of S. Fayette v.

Al | egheny County Hous. Auth., 27 F.Supp.2d 582, 594 (WD. Pa.

1998). Wen the parties’ agreenment contains a valid forum

sel ection clause designating a particular forumfor settling



di sputes arising out of their contract, 12(b)(6) dismssal is a
perm ssi bl e nmeans of enforcing that forum sel ection cl ause.

Sal ovaara v. Jackson Nat’'|l Life Ins. Co., 246 F.3d 289, 298 (3d

Cr. 2001) (affirmng Crescent Int’'l v. Avatar Cntys., Inc., 857

F.2d 943 (3d Gr. 1988)).

Di scussi on

In this notion to dism ss, Defendants contend that Plaintiff
fails to state a legally viable claimunder the PHRA because, as
an i ndependent contractor, she cannot invoke the protections of
the PHRA, which Defendants claimonly protects enpl oyees.

Def endants further argue that even if it is determ ned that
Plaintiff is covered by the PHRA, this action should be dism ssed
to enforce a forumselection clause in Plaintiff’s agent

contract, which specifies Duval County, Florida, as the exclusive

forumfor all clains related to the contract.®* Because it is

! The forum sel ection clause is found in paragraph 11(b) of
plaintiff’s agent contract and states:

“(b) The parties further agree that in any dispute
arising out of or related in any way to the
solicitation, negotiation, inception, or performnce of
this Contract (whether the dispute is couched in terns
of contractual, statutory, or common |aw grounds) said
di spute shall be exclusively resolved by a Court of
conpetent jurisdiction within the State of Florida and
specifically located within the venue of Duval County,
Florida and the parties hereto agree that in the event
any claim action, lawsuit or other proceeding is filed
in a forumother than the one located in the State of
Fl orida, County of Duval, said claim action, |awsuit
or other proceeding shall be dism ssed, transferred or
abated and the dispute shall be pursued in an

8



determ native of this Court’s ability to hear any further
argunents on this case, we consider the forum sel ection clause
first.

Validity and Scope of the Forum Sel ection O ause

In order to enforce the forum selection clause, it nust

first be determned that the clause is valid and that the present
action falls within the scope of the clause. Federal |aw, not
state law, is applied to the validity of a forum sel ection cl ause

in a federal diversity case. Jumara v. State Farmlins. Co., 55

F.3d 873, 877-878 (3d Gr. 1995) (citing Stewart Org., Inc. V.

Ri coh Corp., 487 U.S. 22 (1988)). Forum selection clauses are

prima facie valid and should be enforced unless enforcenent is

shown to be unreasonabl e under the circunstances. The Brenmen V.

Zapata O f-Shore Co., 407 U S. 1, 10 (1972); Foster v. Chesapeake

Ins. Co., Ltd., 933 F.2d 1207, 1219 (3d G r. 1991). A forum

selection clause wll be found unreasonable, and therefore not
enforceable, if (1) it was procured by fraud, undue influence, or
overweeni ng bargai ni ng power, (2) enforcenent would contravene a
strong public policy of the forumin which the suit is brought,
or (3) litigating in the designated forumwould be so seriously

i nconvenient that the plaintiff will for all practical purposes

appropriate forumlocated within the state of Florida,
County of Duval.”

Def.”s Mot. Dismss, Ex. B, 1 11(b).

9



be deprived of his or her day in court. The Brenen, 407 U S. at

15, 18. The party seeking to avoid the forum sel ection cl ause
bears the burden of proving its unreasonabl eness. Carnival

Cruise Lines, Inc. v. Shute, 499 U S. 585, 592 (1991); The

Brenen, 407 U. S. at 17.

Here, Plaintiff makes no allegations that the forum
sel ection clause was the product of fraud or undue influence.

Rat her, Plaintiff argues that the forum sel ection clause is
unenforceable on two grounds. First, Plaintiff clains that the
cl ause i s unenforceabl e because the agent contract was a form
contract drafted by Defendants w thout negotiations and was
therefore not fairly bargained for. (P.’s Answer to Def.’s Mot.
Dismss, 3). Second, Plaintiff argues that the forum sel ection
cl ause i s unenforceabl e because the PHRA specifies the Courts of
t he Commonweal th as having exclusive jurisdiction over PHRA
clainms and, as such, Florida courts may refuse to exercise
subject matter jurisdiction over Plaintiff’s clains, thereby
depriving her of her day in court. (P.’s Answer to Def.’s Mot.
Dismss, 4-5).

Nei t her of these circunstances nmakes enforcenent of the
forum sel ection cl ause unreasonable. It is well established that
the placenent of a forum sel ection clause in a non-negoti ated
formcontract does not render it unreasonable. Foster, 933 F. 2d

at 1219 (“[t]hat there may not have been actual negotiations over

10



the cl ause does not affect its validity” (citing Carnival, 499

U.S. at 593)); Barbuto v. Med. Shoppe Int’l, Inc., 166 F.Supp.2d

341, 346 (WD. Pa 2001). Additionally, Courts generally enforce
forum sel ection clauses in enploynment contracts, regardl ess of
whet her or not there were actual negotiations over the cl ause,
where the contract was executed while the enployee still had an
opportunity to choose not to enter into the contractual

rel ati onship. Barbuto, 166 F.Supp.2d at 346-347. Therefore, the
fact that Plaintiff did not engage in actual negotiations with
Def endants over the forum sel ection clause does not neke it

unr easonabl e, especially because Plaintiff was presented with the
clause within the agent contract before begi nning a working

rel ati onship with Defendants, providing her with the choice not
to enter into the contractual relationship if she did not agree
wi th the clause.

Plaintiff’s contention that she may be deprived of her day
in court if the case is transferred to Florida or dism ssed to be
refiled in Florida is without nerit, and as such does not make
enforcenment of the forum sel ection clause unreasonabl e.

Plaintiff cites the PHRA, 43 Pa. Cons. Stat. Ann. § 962(c),? as

43 Pa. Cons. Stat. Ann § 962(c)(1) fully states:

“(c)(1) In cases involving a claim of
discrimnation, if a conplainant invokes the procedures
set forth in this act, that individual’s right of
action in the courts of the Comonweal th shall not be
foreclosed. |If within one (1) year after the filing of

11



granting exclusive jurisdiction over PHRA clains to the Courts of
t he Commonweal th. That section states, “the conplai nant shall be
able to bring an action in the courts of common pleas of the
Commonweal th based on the right to freedomfromdi scrimnation
granted by this act.” 43 Pa. Cons. Stat. Ann. 8 962 (c)(1).

This provision allows conplainants to bring a civil action for
viol ation of the PHRA after a one year period during which the
PHRC has exclusive jurisdiction over the clains and conplaints to
that comm ssion are the sole remedy for violation of the PHRA
Wil e the section does specify the courts of common pleas of the
Commonweal th as the forumin which conplainants “shall be able to
bring a civil action,” Id., it does not speak to the exclusivity
of the courts of common pleas’ jurisdiction over PHRA clains. In
fact, PHRA clains have been brought in other foruns w thout
jurisdictional challenge, including courts outside the

Commonweal th of Pennsylvania. See, e.qg., Fasold v. Justice, 409

F.3d 178 (3d Cir. 2005); Fogleman v. Mercy Hosp., Inc., 283 F.3d

561 (3d Gir. 2002); Satz v. Tarpina, 2003 W 22207205 (D. N.J.

2003); Phillips v. Heydt, 197 F. Supp.2d 207 (E.D. Pa. 2002). 1In

a conplaint with the Conm ssion, the Comm ssion

di sm sses the conplaint or has not entered into a
conciliation agreenment to which the conplainant is a
party, the Comm ssion nust notify the conplainant. On
recei pt of such a notice the conplainant shall be able
to bring an action in the courts of common pleas of the
Commonweal th based on the right to freedom from

di scrimnation granted by this act.”

12



fact, if Plaintiff’s argument was valid, this Court would not
even retain jurisdiction to adjudicate PHRA clains, which it has
been asked to do in this action and which it has done in nunerous

ot her cases w thout question. See, e.q., Fries v. Metro. Mnt

Corp., 293 F.Supp.2d 498 (E.D. Pa 2003); Moczek v. Bethl ehem

Steel Corp., 126 F. Supp.2d 379 (E.D. Pa 2001). Therefore,

al t hough the PHRA specifies the courts of comon pleas of the
Commonweal th as an all owabl e forum for adjudication of PHRA
clains, such jurisdiction has not been found to be exclusive and
woul d not prevent Plaintiff frombringing PHRA clains in federal
or state court in Florida.

Additionally, if this action is transferred to Florida or
dism ssed to be refiled in Florida, the courts of Florida, both
state and federal, will not decline to decide Plaintiff’s PHRA
cl ai mand deprive her of her day in court. |If the action is
transferred to a federal district court in Florida, that court
will be bound to apply the sane | aw that woul d have been applied
to the case if it had been heard in this court - the provisions
of the PHRA. Wen a case is transferred fromone federal court
to another pursuant to 28 U . S. C. 1404(a), such transfer *“does not

carry with it a change in the applicable law” Stewart OQg.,

Inc., 487 U.S. at 32 (citing Van Dusen v. Barrack, 376 U S. 612,
636-637 (1964)). A transfer sinply authorizes a change in

courtroons; whatever rights the parties had under state law in

13



the original forumw Il be unaffected and the case will remain
the sane in all aspects except for location. Van Dusen, 376 U S
633, 637. Accordingly, a Florida federal district court will not
be able to refuse to hear Plaintiff’'s PHRA clains and she wll
not be deprived of her day in court.

If the action is dismssed and refiled in Florida state
court, that court will conduct a conflicts of |aw analysis,
pursuant to Florida law, and will apply Pennsylvania |law to
Plaintiff’s clainms. Florida courts have adopted the “significant

relationshi p” test of the Restatenent (Second) of Conflict of

Laws (1969). Bishop v. Florida Specialty Paint Co., 389 So.2d

999, 1001 (Fla. 1980). Under this analysis, the |ocal |aw of the
state where the Plaintiff’s injury occurred applies unless
another state has a nore significant relationship with the

parties and the occurrence. Tune v. Philip Mrris Inc., 766

So.2d 350, 353 (Fla. Dist. . App. 2000). Here, the alleged
di scrimnation took place in Pennsylvania, Plaintiff is a
Pennsyl vani a resident, and Plaintiff worked for Defendants in
Pennsyl vania and reported to Defendants’ Fort Washi ngton,
Pennsyl vania office. Additionally, Pennsylvania has a strong
interest in having its law applied to enploynent discrimnation
that occurs within the state, regardl ess of whether the parent
conpany of the enployer is headquartered in another state.

Fl orida has no real stake in the outcone of the case, and

14



application of Florida | aw would be unjustified. |In cases such
as this, where “the policies of one state would be furthered by
the application of its laws while the policy of the other state
woul d not be advanced by application of its laws,” Florida courts
sonetinmes determne that there is no true conflict of |aws and
bypass the “significant relationshi p” analysis by applying the
| aw of the one state that has a legitimate interest in the case.
Tune, 766 So.2d at 352-353. Either way, Pennsylvania | aw woul d
be applied to Plaintiff’s case in Florida state court and she
woul d not be deprived of her day in court by refiling in Florida
to conply with the forum sel ection cl ause.

In Iight of the above, Plaintiff has not net the burden of
showi ng that enforcenment of the forum selection clause is
unr easonabl e, and therefore we find the clause to be valid.
Plaintiff further contends that even if the forum sel ection
clause is valid, it is limted in scope and does not apply to her
PHRA clains. Plaintiff cites the clause as applying only to
di sputes “arising out of or related in any way to the
solicitation, negotiation, inception or performance of this
Contract.” (P.’s Answer to Def.’s Mot. Dismss, 3). Accordingly,
Plaintiff argues that the clause applies only to her comon | aw
contractual clains, which she has filed in Florida, but not to
her PHRA retaliation clains which are not related to the

contract. | d.

15



In determ ning the scope of a forumselection clause, it is
essential to look to the | anguage of the specific clause at

i ssue. John Weth & Bro. Ltd. v. Ggnha Int’l Corp., 119 F.3d

1070, 1075 (3d Cir. 1997). The forum sel ection clause included
in Plaintiff’s agent contract is very broadly worded and does not
support her claimthat the clause is |imted in scope. The
clause grants jurisdiction to Florida courts over any “di sputes

ari sing out of or related in any way” to the contract. |In John

Weth & Brother Ltd., the Third Crcuit Court of Appeals held

that forum sel ection clauses covering ‘disputes’ have a nuch

br oader scope than those covering ‘clains’ related to a contract.
119 F. 3d at 1074. The court also held that a clause using the

| anguage “related to” is extrenely broad and grants the forum
sel ection clause nmuch broader jurisdiction than a clause using
the | anguage “arising under.” 1d. Additionally, the court has
hel d that generally, “pleading alternative, non-contractual
theories is not enough to avoid a forumselection clause if the
clainms arise out of the contractual relationship and inplicate

the contract.” Crescent Int'l, Inc., 857 F.2d at 944.

Plaintiff’s PHRA clains, while not based on her contract with
Def endants, arise out of the contractual relationship created
bet ween them by the contract, and her clains inplicate the
contract to the extent that she clains termnation of the

contract was a formof unlawful retaliation under the PHRA.

16



Thus, Plaintiff’s PHRA clainms are sufficiently related to the
agent contract to fall within the scope of the broadly worded
forum sel ection cl ause included therein.
Enforcenent of the Forum Sel ection O ause
In the Third Crcuit, a valid forumsel ection clause which

allows suit in another federal forumis enforced by either a
nmotion to transfer venue, pursuant to 28 U S.C. § 1404(a) or

8 1406, or a notion to dismss for failure to state a claim

pursuant to Fed. R Cv. P. 12(b)(6).°* Barbuto, 166 F.Supp.2d at

]%nthe Third Circuit, a forumsel ection clause designating
anot her forum does not render venue in the original forum
i nproper, and thus enforcenment of a valid forum sel ection cl ause
is not effectuated through a notion to dism ss for inproper
venue, pursuant to Fed. R Cv. P. 12(b)(3) and 28 U S.C. § 1406,
when venue is otherwi se proper in the original forum Barbuto v.

Med. Shoppe Int’l, 166 F.Supp.2d 341, 347-348 (WD. Pa 2001)
(citing Salovaara v. Jackson Nat’'|l Life Ins. Co., 246 F.3d 289,
298 (3d Gr. 2001); Junmara v. State Farmlns. Co., 55 F.3d 873,
878-879 (3d Cir. 1995)). There is a split in the circuits
regardi ng the proper nethod of enforcing a valid forum sel ection
cl ause. See MacPhail v. QCceaneering Int'l, Inc., 170 F. Supp. 2d
718, 721 (S.D. Tex. 2001). The Third Crcuit falls in the
mnority of this spit along with the First and Second G rcuits.
|d.; see, e.qg., Evolution Online Sys., Inc. v. Koninklijke PTT
Nederland N. V., 145 F. 3d 505, 505 n. 6 (2d Cr. 1998) (granting
motion to dismss on court’s finding of a valid forum sel ection
cl ause based on Rule 12(b)(6)); Lanbert v. Kysar, 983 F.2d 1110,
1112 n. 1 (1st Cr. 1993) (finding dismssal to enforce a forum
sel ection clause should be done by a Rule 12(b)(6) notion). The
Fifth, Seventh, Ninth and Tenth Crcuits have all held that a
valid forum sel ection clause renders venue in the original forum
i nproper and should be enforced by a Rule 12(b)(3) notion to

di smiss for inproper venue pursuant to 28 U.S.C. § 1406. 1d.;
see, e.qg., MPhail, 170 F. Supp.2d at 721 (holding that notion to
di smi ss pursuant to a forum selection clause is properly
characterized as a Rule 12(b)(3) notion); R A Argueta v. Banco
Mexi cano, S. A, 87 F.3d 320, 324 (9th Cr. 1996) (finding that a
notion to dismss to enforce a forum sel ection clause shoul d be

17



348 (citing Salovaara, 246 F.3d at 298-299). The forum sel ection
clause included in Plaintiff’s agent contract specifies “a Court
of conpetent jurisdiction within the State of Florida and
specifically |ocated within the venue of Duval County, Florida”
as the proper forumin which suit should be brought. Such
| anguage, designating that a case nust be brought in a court
within a certain county, does not limt the forumto state
courts, but rather allows the action to be brought in any court,
including federal, wthin the county. Jumara, 55 F.3d at 881.
Therefore, this Court can consider whether to enforce the cl ause
by granting the notion to dismss to allow Plaintiff to refile
her clainms in a Florida state court within Duval County or by
transferring the case to the U S. District Court for the Mddle
District of Florida, which has a branch |ocated w thin Duval
County.

When only a 12(b)(6) nmotion to dismss is filed, and not
a notion to transfer venue, as is the case here, this Court has
the power to dismss the action in order to enforce the forum
sel ection clause wi thout considering the possibility of transfer

to another federal forum Salovaara, 246 F.3d at 298-299. The

governed by Rule 12(b)(3)); Frietsch v. Refco, Inc., 56 F.3d 825,
830 (7th Gir. 1995) (declaring that a notion to di sm ss pursuant
to Rule 12(b)(3) is the proper tool to enforce a forum sel ection
clause); R ley v. Kingsley Underwiting Agencies, Ltd., 969 F.2d
953, 956 (10th Gir. 1992) (finding that a valid forum sel ection

clause is properly enforced through a 12(b)(3) notion to dism ss

for inproper venue).

18



filing of only a 12(b)(6) notion, however, does not preclude a
district court from sua sponte considering whether transfer is
the better course, and nmany courts have exercised their

di scretionary power* to do so. 1d. at 299; see e.g. Junara, 55

F.3d at 878 (ordering a transfer of venue although no notion to

transfer was filed); Reynolds Publishers, Inc. v. Gaphics Fin.

G oup, Ltd., 938 F. Supp. 256, 260 (D. N.J. 1996) (granting, sua

sponte, a transfer of venue even though only a notion to dismss
was filed). 1In general, a transfer to an appropriate federal
forumis preferable to a dism ssal because it avoids repetitive
refiling and associ ated fees, avoids possible statute of
limtations problens, and ensures that the plaintiff will get his

or her day in court. See Wns v. Beach Terrace Mtor Inn, Inc.,

759 F. Supp. 264, 270 (E.D. Pa 1991); Barnes v. Bonifacio, 605

F. Supp. 223, 225 (D.C. Pa 1985).

Al t hough we may sinply dismss this action, we find it
woul d be in the interest of justice to consider the possibility
of a transfer to the federal forumpermtted by the forum

sel ection clause because such transfer would pronote judici al

“This power to consider a transfer of venue pursuant to 28
U S.C. 8 1404(a) sua sponte is based on the | anguage of the
statute, which has been interpreted not to require any fornma
notion to be filed before a court can determ ne that a change of
venue woul d be appropriate. See Associated Bus. Tel. Sys., Corp.

v. Danihels, 899 F.Supp. 707, 713 n. 3 (D. N.J. 1993) (citing
Wash. Pub. Util. Goup v. US Dist. C&. for the W Dist. of
Wash., 843 F.2d 319, 326 (9th Cir. 1988)).
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econony and avoid any possible statute of limtations problens.®
Addi tionally, such consideration is not conpletely the result of
this Court’s discretion because, although no notion to transfer
was filed, both parties argued the nerits of a transfer to

Fl ori da based on the relevant factors under 28 U . S.C. § 1404(a)
in their pleadings. Because venue is proper both in the Eastern
District of Pennsylvania® and the Mddle District of Florida’,

consideration of a transfer to the specified federal forumis

W& note that, pursuant to the PHRA, 43 Pa. Cons. Stat. Ann.
§ 962(c)(2), Plaintiff faces a two year statute of limtations
for filing her PHRA clainms. Because part of Plaintiff’s claimis
based on all eged discrimnation for which she received a closure
letter from PHRC on March 18, 2004, she nay face a statute of
l[imtations problemif this action is dismssed to be refiled in
Florida state court.

®enue is proper in the Eastern District of Pennsylvania
because it is a district in which defendants, as corporations, do
busi ness and are subject to personal jurisdiction. See 28 U. S.C.
8§ 1391 (a)(1), (a)(3), (c) (declaring venue is proper in a
district in which a defendant is subject to personal jurisdiction
or resides, and that corporations are deened to reside in any
district in which they are subject to personal jurisdiction).
Additionally, the alleged discrimnation occurred within the
district. See 28 U S.C. § 1391 (a)(2) (finding venue is proper
in adistrict in which a substantial part of the events giving
rise to the claimoccurred). 1In the Third Grcuit, a forum
sel ection clause does not affect the propriety of venue. Junara,
55 F.3d at 878 (citing Stewart Org., Inc. v. Ricoh Corp., 487

US. 22, 28 n. 8(1988)).

Venue is proper in the Mddle District of Florida because
it is adistrict in which defendants are headquartered, do
busi ness, and are subject to personal jurisdiction. See 28
USC 8§ 1391 (a)(1), (a)(3), (c) (declaring venue is proper in a
district in which a defendant is subject to personal jurisdiction
or resides, and that corporations are deened to reside in any
district in which they are subject to personal jurisdiction).
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governed by 28 U . S.C. § 1404(a), which applies when both the
original and the requested venue are proper, rather than 28

U S. C 8§ 1406, which only applies when the original venue is

i nproper. Jumara, 55 F.3d at 878; see 28 U.S.C. § 1404(a); 28
U.S.C. § 1406.

I n deci ding whether a forum sel ection clause should be given
effect through a transfer to another district court in the
contractually specified forumunder 28 U S.C. § 1404(a), we nust
engage in a case-specific balancing pursuant to the factors laid

out in 8 1404(a). Jumara, 55 F.3d at 878 (citing Stewart Og.,

Inc., 487 U.S. at 29). 1In addition to the factors enunerated in
8 1404 (conveni ence of parties, conveni ence of w tnesses, or
interests of justice), nunerous other public and private
interests can be considered. Jumara, 55 F.3d at 879. The
private interests include plaintiff’s forum preference as

mani fested in the original choice, whether the claimarose

el sewhere, the conveni ence of the parties as indicated by their
physi cal and financial condition, the convenience of the

W tnesses (but only to the extent that the witnesses may actually
be unavailable for trial in the fora), and the |ocation of books
and records relevant to the case. 1d. The public interests

i nclude the enforceability of the judgnment; practical
considerations that could nake the trial easy, expeditious, or

i nexpensive; the relative admnistrative difficulty in the two
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fora resulting fromcourt congestion; the local interest in
deci ding | ocal controversies at hone; the public policies of the
fora; and the famliarity of the trial judge with the applicable
state law in diversity cases. |1d. at 879-880.

Wthin this context, a forumselection clause is considered
to be a “mani festation of the parties’ preferences as to a
convenient forum” 1d. at 880. As such, the clause should
figure centrally in our analysis and be given substanti al,

al t hough not dispositive, consideration. 1d.; Stewart Og.,

Inc., 487 U S. at 31. Wil e courts usually defer to the
plaintiff’s choice of forum such deference does not apply when
the plaintiff has filed in a forumother than one he or she
al ready contractually agreed to be limted to. Janura, 55 F. 3d
at 880. Plaintiff then bears the burden of showi ng that the
bal ance of factors under 8 1404(a) outwei ghs the contractual
choice of forumand that the case should not be transferred. |[|d.
Here, Plaintiff argues that the forum selection clause is
overconme by nultiple factors favoring litigation in Pennsylvani a.
Plaintiff points out that the events giving rise to the clains
all took place in Pennsylvania, that the vast majority of
W tnesses reside in Pennsylvania, and that this Court has nore of
an interest in, and nore famliarity with, the PHRA. (P.’s Answer
to Def.’s Mot. Dis., 4). Wile Plaintiff’s argunents have nerit,

we do not find that they outweigh the parties’ contractual choice
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of forum especially in light of Plaintiff’s decision to file
other clains, arising out of the sanme events and involving the
same witnesses, in a Florida court. The convenience of w tnesses
is only to be considered to the extent that they would be

unavail able in the new forum Jumara, 55 F.3d at 879, and there
is no indication that witnesses in Pennsylvania would not be able
to travel to Florida, which they are likely already expected to
do in connection with the state court action. Also, while this
Court may be nore famliar with the PHRA, there is no indication
that a U S. District Court sitting in Florida would be any | ess
capabl e of interpreting and applying the provisions of the PHRA
In addition, Defendants present valid public interest factors
that further support transfer to Florida. Because Defendants are
Florida corporations, Plaintiff wll have no difficulty enforcing
a judgnent obtained in Florida. Moreover, transfer to Florida
pronotes judicial econony by making it possible for all of
Plaintiff’s clains to at |east be heard in the sane venue, and
possi bly the sanme proceeding if the cases are | ater
consolidated.® Thus, Plaintiff fails to meet the burden of

showi ng that, under 28 U S.C. 8 1404, the applicable public and

8 See Burger King Corp. v. Stroehnmann Bakeries, Inc., 929
F. Supp. 892, 895 n. 2 (E.D. Pa 1996) (noting that the existence
of arelated action is a strong factor in a transfer decision
where judicial econony may be achi eved and duplicative
litigation, with possibly inconsistent results, avoided by
consolidation of the actions or by coordination of discovery and
ot her pre-trial proceedings).
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private interest factors weigh against a transfer to the
contractual ly agreed upon forum

Concl usi on

For the foregoing reasons, we find the forum sel ection
clause in Plaintiff’s agent contract to be valid and enforceabl e.
As such, Plaintiff’s filing of this action is in violation of the
clause, and this Court has the power to dism ss the case,
pursuant to Defendants’ Rule 12(b)(6) nmotion to dismss. In the
interest of justice, we have elected not to dismss, but to
exercise our discretionary power to transfer the case to a
federal court located within the contractually specified forum
pursuant to 28 U.S.C. § 1404(a). Because of this holding, we
will not address the nmerits of Defendants’ other dism ssal

argunents, but deny them as noot.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELI SE KAHN,
Pl aintiff,
v. : ClVIL ACTI ON
: NO. 06- 01832
AVERI CAN HER! TAGE LI FE
| NSURANCE COVPANY, ALLSTATE
FI NANCI AL CORPORATI ON,
ALLSTATE | NSURANCE COVPANY,
and THE ALLSTATE CORPORATI ON,

Def endant s.

ORDER

AND NOW this 29th day of June, 2006, upon consi deration of
Def endants’ Motion to Dismiss Plaintiff’s Conplaint for Failure
to State a Claim it is hereby ORDERED that the Mtion is DEN ED
in part and the Cerk of Court is hereby ORDERED to TRANSFER this
action to the United States District Court for the Mddle
District of Florida pursuant to 28 U . S.C. 8§ 1404(a). The

remai nder of Defendants’ Mdtion is hereby DEN ED as MOOT.
BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.
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