INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

STEPHEN P. JURINKO and CYNTHIA : No. 03-CV-4053
JURINKO, h/w as Assignees of PAUL G. :
MARCINCIN,

Plaintiffs

V.
THE MEDICAL PROTECTIVE CO.,
Defendant

MEMORANDUM OPINION AND ORDER

RUFE, J. June 23, 2006

Presently before the Court are Defendant’ s Motion for Reconsideration of the post-
trial motion for judgment as amatter of law and Plaintiffs’ Post-trial Motion to Mold the Verdict to
Reflect an Award of Attorneys' Fees, Litigation Expenses, and Statutory Interest Pursuant to 42 Pa.
Cons. Stat. Ann. 8 8371. For the reasons that follow, the Court denies Defendant’s Motion and

grantsin part and deniesin part PlaintiffsS Motion, subject to certain modifications.

BACKGROUND
The factual and procedural history of this case has been thoroughly set forth in the
Court’s previous opinions in this matter. The Court incorporates those portions of its previous
opinions and recites only those details relevant to consideration of the present motions.
Plaintiffs Stephen P. Jurinko and CynthiaJurinko (“ Plaintiffs”) brought thisstatutory
bad faith case pursuant to title 42, section 8371 of the Pennsylvania Consolidated Statutes against

Defendant The Medical Protective Company (“Medical Protective’), a medical malpractice



insurance company. Plaintiffs allege that Medical Protective acted in bad faith when it failed to
tender its policy limits to settle a malpractice lawsuit by Plaintiffs against its insured, Dr. Paul
Marcincin (“Dr. Marcincin”), adermatol ogist, and when it assigned Dr. Marcincin adefense lawyer
whose conflict of interest prevented him from vigorously defending Dr. Marcincin. Asaresult of
these acts of bad faith, Plaintiffs' underlying medical malpractice suit against Dr. Marcincin went
to tria in state court, resulting in ajury verdict of $2.5 million against Dr. Marcincin. The verdict
was $1.3 million in excess of Dr. Marcincin's total malpractice coverage. In lieu of paying the
excessverdict from hispersonal assets, Dr. Marcincin assigned Plaintiffshisright to bring theinstant
bad faith suit. After asix-day trial before this Court, ajury returned averdict in favor of Plaintiffs,
finding that Medical Protective acted in bad faith and that its bad faith conduct was a substantial
factor in bringing about the harm to Dr. Marcincin in the form of an excess verdict. The jury
awarded $1,658,345 in compensatory damages (as stipulated by the parties) and $6.25 million in
punitive damages.
After the Court entered judgment in favor of Plaintiffs and against Medical
Protective in the amount of the total jury award ($7,908,345), Medical Protective filed a post-trial
motion seeking judgment as amatter of law, anew trial, or remittitur. Medical Protective’smotion
sought, among other things, judgment as a matter of law to reduce or vacate the punitive damages
award as unconstitutionally excessive.
Contemporaneously, Plaintiffs filed their Motion to Mold the Verdict. At Medical
Protective'sinsistence, the Court deferred consideration of Plaintiffs Motion to Mold the Verdict
until resolution of Medical Protective spost-trial motion for judgment asamatter of law, anew trial,

or remittitur. On March 24, 2006, the Court issued an opinion denying Medical Protective' s post-
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trial motioninitsentirety.* In particular, the Court denied Medical Protective' s request to reduce
or vacate the jury’ saward of punitive damages because it concluded that the award was not grossly
excessivein violation of the Due Process Clause.?

On April 11, 2006, Medica Protective timely filed its Motion for Reconsideration

of the Court’s March 24, 2006 opinion.

. DEFENDANT’'SMOTION FOR RECONSIDERATION

Pursuant to Local Rule of Civil Procedure 7.1(g), a party may move for
reconsideration of any judicia ruling within ten days of it being entered. Motions for
reconsideration will be granted only where: (1) new evidence becomes available; (2) there has been
an intervening change in the controlling law; or (3) aclear error of law or manifest injustice must
be corrected.®

Medical Protective seeks reconsideration of the Court’s denia of its motion for
judgment as a matter of law to reduce or vacate the punitive damages award. It raises three
arguments in support of reconsideration: (1) the Court “overlooked” certain facts; (2) the Court
misconstrued the holding of acontrolling Supreme Court case with respect to permissible ratios of
punitive damages to compensable harm; and (3) the Court improperly relied on the possibility that

Medical Protective slicensecould berevoked. None of these arguments presents newly discovered

! Jurinko v. Med. Protective Co., No. 03-4053, 2006 WL 785234 (E.D. Pa. Mar. 29, 2006). The Court’s
opinion was dated March 24, was entered on the docket on March 28, and is listed by Westlaw asissuing on March
29.

21d. at *6-7.

3 Max’s Seafood Café ex rel. Lou-Ann, Inc. v. Quinteros, 176 F.3d 669, 677 (3d Cir. 1999).
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evidence or newly decided law, nor is the Court persuaded that any of the arguments warrants
correction of clear legal error or manifest injustice.

Medical Protective's first argument—that the Court “overlooked” certain factsin
determining that the punitive damages award was not excessive—isnothing morethan alaundry list
of issues which the Court did consider and which Medical Protective wishes the Court now to
reconsider. Whilethis argument may be appropriate grounds for an appeal, it is not an appropriate
basisfor reconsideration: amotion for reconsideration will not begranted whereit “‘ ask[s] the Court
to rethink what [it] had already thought through—rightly or wrongly.’”*

Second, Medica Protectivearguesthat the Court erroneously interpreted the Supreme
Court’ sdecision in State Farm® as holding that all punitive damages awardswith aratio of damages
to harm of four to one are constitutionally permissible. However, the Court expressly recognized
that State Farm, and its progeny, “declined to impose a bright-line ratio which a punitive damages
award cannot exceed.”® Although no “simple mathematical formula’ compelled the Court’s
evaluation of the constitutional limits on the ratio between punitive damages and harm, the Court
found persuasive State Farm’'s mention that “an award of more than four times the amount of
compensatory damages might be close to the line of constitutional propriety, especialy when the
compensatory damages are substantial.”” Thus, the Court concluded—based in part on State Farm,

aswell asother similar cases and the particul ar facts of this case—that theratio of punitive damages

* Glendon Energy Co. v. Borough of Glendon, 836 F. Supp. 1109, 1122 (E.D. Pa. 1993) (quoting Ciba-
Geigy Corp. v. Alza Corp., No. 91-5286, 1993 WL 90412, & *1 (D.N.J. Mar. 25, 1993)).

® State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003).

6 Jurinko, 2006 WL 785234, at *7 (citing State Farm, 538 U.S. at 425).
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to harm here (3.77:1) was not unconstitutionally excessive. Accordingly, the Court did not, contrary
to Medical Protective' s suggestion, misinterpret State Farm to reach an unjust result.

Finally, Medical Protective arguesthat the Court improperly relied on the possibility
that Medical Protective' slicense could berevoked in evaluating the difference between the punitive
damages award and authorized civil penalties for Medical Protective sbad faith. Thisargument is
unavailing. Asthe Court made clear inits opinion, Pennsylvania s Unfair Insurance Practices Act
(“UIPA”) authorizestheinsurance commissioner of the Commonweal th of Pennsylvaniato suspend
or revoke the license of an insurer who acted in bad faith.® In contrast to Medical Protective’ s bald
assertion, there was sufficient evidence presented at trial to suggest that revocation of Medical
Protective' slicensewaspossibleunder UIPA. Moreover, the Court’ sconclusionwasconsistent with
the Third Circuit’s decision in Willow Inn, which upheld a punitive damages award where the
insurer’ s bad faith conduct “ arguably amounted to multipleviolations of 8 1171 [of UIPA], and that
the statute provides for escalating civil penalties for repeat violations, up to and including the
suspension of one' slicense to issue insurance policies.”® Aswith the previous two arguments, the
Court finds that this argument simply does not approach the clear legal error or manifest injustice
standard necessary to grant reconsideration.

Therefore, the Court denies Medical Protective’'s Motion for Reconsideration and

turns to Plaintiffs Motion to Mold the Verdict.

840 P.S. § 1171.5(a)(10).

° Willow Inn, Inc. v. Pub. Serv. Mut. Ins. Co., 399 F.3d 224, 238 (3d Cir. 2005).
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[11.  PLAINTIFFS MOTION TO MOLD THE VERDICT

The Pennsylvania bad faith statute, section 8371, provides that upon a finding that
aninsurer hasacted in bad faith, “the Court may take all of thefollowing actions: (1) Award interest
on the amount of the claim from the date the claim was made by the insured in the amount equal to
the primerate of interest plus 3%. (2) Award punitive damagesagainst theinsurer. (3) Assesscourt
costs and attorney fees against theinsurer.”° Pursuant to section 8371, Plaintiffs presently seek to
mold the jury verdict to reflect attorneys’ fees, costs, and statutory interest.

A. Attorneys Fees

Plaintiffs entered into a contingency fee arrangement with their counsdl, as is
customary in this type of lawsuit.** They now claim the thirty percent of the verdict they owe
counsel under their contingency fee agreement is a reasonable legal fee to incur in the matter and
should befully reimbursed by Medical Protective. Accordingly, Plaintiffsrequest $2,372,503.50in
attorneys’ fees. Medical Protective countersthat Plaintiffsare not entitled to feesat al, and, if they
are, theamount of reasonabl e fees equals $323,167.50, which representsthe lodestar value based on
Plaintiffs representations of the number of hourstheir counsel worked and their hourly rates.*? The
parties dispute raises two issues: (1) whether the Court should exercise its discretion to award
attorneys' fees; and, if so, (2) whether the amount of fees sought by Plaintiffsis reasonable.

Before turning to those issues, the Court notes that the Supreme Court of

Pennsylvania has yet to address the application of attorneys fees in cases brought under section

1042 Pa. Cons. Stat. § 8371.

n See PIs’ Mot. to Mold Verdict Exs. C-H (declarations of attorneys regarding their customary handling of
bad faith cases).

2 The Court presents the calculation of the lodestar figure in Part 111.A.2.i, infra.
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8371. However, in Polsdlli v. Nationwide Mutual Fire Insurance Company, the Third Circuit made

significant predictions about how Pennsylvania s highest court would approach the assessment of
attorneys feesin section 8371 bad faith cases.”®* Since Polselli, the Superior Court of Pennsylvania

has provided further guidance on awarding fees under section 8371 in Birth Center v. St. Paul

Companies, Inc.** Thus, Polselli and Birth Center—along with persuasive authority from this and

other jurisdictions—significantly inform the Court’ s consideration of the issues at bar.™

1. Whether to award fees

Polselli held that section 8371 permitsatrial court to “ assess attorney’ s fees against
an insured for the time spent (1) litigating the claim under the policy and (2) litigating the bad faith
claimitself.”** The decision to award attorneys’ fees upon afinding of bad faith “iswholly within
the discretion of the trial court.”*” As Polsdlli explained: “[A]n award of attorney’s fees under
section 8371 ismeant ‘ to compensate the plaintiff for having to pay an attorney to get that which [the

plaintiff was] contractually entitled. . . . [T]he object of an attorney fee award is to make the

13 polselli v. Nationwide Mut. Fire Ins. Co., 126 F.3d 525 (3d Cir. 1997).

14 Birth Ctr. v. St. Paul Companies, Inc., 727 A.2d 1144 (Pa. Super. Ct. 1999), aff’d on other grounds, 787
A.2d 376 (Pa. 2001).

15 A federal district court is bound by circuit court interpretations of state law absent a strong indication that
the state' s highest court would decide differently. See Williamsv. Arai Hirotake, Ltd., 731 F. Supp. 1557, 1559
(S.D. Ha. 1990), rev'd on other gounds, 931 F.2d 755 (11th Cir. 1991); see also L esnefsky v. Fischer & Porter Co.,
527 F. Supp. 951, 954-56 (E.D. Pa. 1981) (applying Third Circuit predictions of Pennsylvanialaw in the absence of
applicable state precedent). See generally 19 Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal
Practice and Procedure § 4507 n.48 (2d ed. 1990). Here, the parties do not cite, and the Court’ s research does not
reveal, cases suggesting that the Supreme Court of Pennsylvaniawould presently decide the issuesin Polselli
differently. Therefore, the Court treats Polselli as binding precedent.

The Court also reviewed Gallatin Fuels, Inc. v. Westchester Fire Insurance Co., No. 02-2116, 2006 WL
1666703 (W.D. Pa. June 2, 2006), the most recent opinion interpreting awards of attorneys fees under section 8371.

16 polsalli, 126 F.3d at 532.

17& at 534; Willow Inn, Inc. v. Pub. Serv. Mut. Ins., Co., No. 00-5481, 2002 WL 922144, at *2 (E.D. Pa.
Apr. 11, 2002) (following Polsdlli), aff’d, 66 Fed. Appx. 398 (3d Cir. 2003); accord Birth Ctr., 727 A.2d at 1161.

-7-



successful plaintiff completely whole.””*® In other words, when an insurer’s bad faith forces its
insured to hire an attorney to obtain the benefits due under the insurance policy, theinsured is left
less than whole not only by the denial of the benefits of the policy but also the legal fees it was
forced to incur to provethe denial wasin bad faith. Anaward of attorneys’ fees—in addition to the
benefits of the policy—works to make the insured completely whole.™

Althoughthiscaseinvolvesasubtletwist dueto Dr. Marcincin’ sassignment of rights
to Plaintiffs, the Court finds that an award of attorneys feesis appropriate. Medical Protective's
failure to tender its policy limits to settle Plaintiffs' underlying malpractice lawsuit against Dr.
Marcincin, which resulted in a$2.5 million jury verdict against him, left Plaintiffs, as assignees of
Dr. Marcincin, with the right to pursue alega action against Medical Protective for acting in bad
faith. In order to make Plaintiffs whole, they should receive an award of the additional attorneys
feesthey incurred to prove Medical Protective’ sbad faith and, inturn, obtain the contractual benefit
of the policy between Medical Protective and Dr. Marcincin.

Medical Protective argues that the Court should deny an award of attorneys' fees
because Plaintiffs were made whole and Medical Protective was adequately punished by thejury’s
verdict, which included asubstantial award of punitive damages. The Court disagrees. A trial court
may not refuseto award attorneys' feesunder section 8371 simply becauseit believestheinsurer had

been punished enough by a punitive damages award.®® An award of attorneys fees serves to

18 polselli, 126 F.3d at 531 (quoting Klinger v. State Farm Mut. Auto. Ins. Co., 115 F.3d 230, 236 (3d Cir.

1997)).

19

i3

id.

2 Klinger, 115 F.3d at 236.



compensate avictorious plaintiff rather than punish alosing defendant.”* Thus, the Court findsthat
the work of Plaintiffs counsel, which resulted in a significant benefit to their clients, and the
compensatory rationale of the bad faith statute more than warrant an award of attorneys' fees here.

2. Whether the amount sought by Plaintiffs is reasonable

Thesecond issuelogically followsfrom thefirst: to the extent an award of attorneys
feesisnecessary to make Plaintiffswhol e, what amount of feesmust Plaintiffsrecelveto makethem
whole? Giventhat Plaintiffsrequest feesin aspecific amount, this second issue may also be framed
as whether the amount of fees sought by Plaintiffsis reasonable.

The Court haswide discretion to determine the amount of reasonable attorneys' fees
Plaintiffs should receive.?? Although section 8371 itself does not provide the Court with guidance

in exercising its discretion, Polselli and Birth Center have held that consideration of reasonable

attorneys fees under that section is guided by Pennsylvania Rule of Civil Procedure 1716.% Rule
1716 requires a court to consider: (1) the time and effort reasonably expended by counsel; (2) the
quality of the services rendered; (3) the results achieved and the benefits conferred upon the class
or the public; (4) the magnitude, complexity, and uniqueness of the litigation; and (5) whether the
recei pt of afeewas contingent on success. Inapplying Rule 1716, “[t]he cal culation of areasonable
fee [under section 8371] should begin with the actual number of hours spent in pursuing the claim

multiplied by areasonable rate,” i.e. the lodestar method.** The Court then may, at its discretion,

2 seeid.; Polselli, 126 F.3d at 531.

2 SeeLindy Bros. Builders, Inc. v. Am. Radiator & Standard Sanitary Corp., 540 F.2d 102, 115 (3d Cir.

1976).

2 posalli, 126 F.3d at 532-33; Birth Cir., 727 A.2d at 1160.

2 Birth Ctr., 727 A.2d at 1160.



enhance the lodestar “to reflect the contingent risk of the particular bad faith claim at issue’® or to
reflect the quality of an attorney’ s work.®

Before proceeding to an application of the Rule 1716 factors, the Court must address
Plaintiffs argument that the Court’s discretion should be guided by an alternate method of
calculation. Plaintiffs urge application of the percentage-of-recovery method—rather than the
traditional lodestar method—to arrive at a reasonable fee in bad faith cases. The percentage-of-
recovery method awards fees as a fixed portion of the settlement or verdict; thus, in this case
Plaintiffs suggest the attorneys’ fees award would equal one third of the overall verdict. Plaintiffs
arguethat federal courtsin this Circuit may elect either method of calculating attorneys’ fees,?” and
that the percentage-of-recovery method is more appropriate here because it more accurately and
fairly reflectsthereadlity that bad faith cases, asa class are uniformly handled on acontingency fee
basis.® They state:

Regrettably, Courts[sic] to date have admittedly focused their efforts

on creating and justifying afictional scenario whereby an attorneys

feeis calculated by a determination of an hourly rate in a bad faith

case that, in redlity, exists nowhere outside of the Court’s opinion,

multiplied by the number of attorney time put into the case. Such an

anaysisignoresthefact that almost all bad faith cases are handled on
behalf of the insured by an attorney who undertakes that

2 |d. at 1161.
% Jonesv. Muir, 515 A.2d 855, 864 (Pa. 1986).

2n support of their argument, Plaintiffs cite Perry v. FleetBoston Financial Corp., 229 F.R.D. 105 (E.D.
Pa. 2005) (applying the lodestar method in a Fair Credit Reporting Act case), and Lake v. First Nationwide Bank,
900 F. Supp. 726, 734 (E.D. Pa. 1995) (applying the lodestar method in a class action settlement arising out of a
Real Estate Settlement Procedures Act dispute).

2 See Memo. in Supp. of Pls’ Mot. to Mold Verdict at 4. In support of that assertion, they provide
declarations of Plaintiffs' trial counsel and other trial lawyers with significant experience representing plaintiffsin
bad faith cases. 1d. Exs. C-H.
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representation for a contingent fee.”

Thus, Plaintiffs argue for application of the percentage-of-recovery method to produce fee awards
egual to the contingency fee arrangements typical in bad faith cases.

Despite the general latitude accorded federal courtsin selecting a particular method
of calculating attorneys' fees, Plaintiffs’ argument ignoresthe more specific point that Pennsylvania
law, as embodied in Rule 1716, governs the determination of fees in a case arising under the
Pennsylvania bad faith statute.*® And whileit is unclear whether Rule 1716 necessarily precludes
the percentage-of-recovery method, the Pennsylvania Superior Court, in Birth Center, made clear
that application of Rule 1716 to a bad faith claim begins with use of the lodestar method.*

Further, no court has ever adopted the percentage-of-recovery method in abad faith
case. Indeed, Plaintiffs candidly acknowledge the novelty of their position, stating: “ Admittedly, in
the handful of published decisions pertaining to the award of attorney fees under 42 PaC.SA. 8

8371, thetrial court hasgenerally elected the‘lodestar’ method which begins by examining thehhours

21d. at 4.

%0 see Birth Ctr., 727 A.2d at 1160; see also Polselli, 126 F.3d at 533 (explaining that the trial court “should
have looked to Rule 1716 in calculating a reasonable fee” under section 8371).

31 A Westlaw search of all Pennsylvania state court cases for “*Rule 1716’ and ‘ percentage of recovery’”
produces only two cases, both of which suggest that Rule 1716 and the two alternate methods of calculation are not
mutually exclusive. See Pa. Orthopaedic Soc. v. Independence Blue Cross, 2004 WL 2445370, at *2 (Pa. Com. PI.
Sept. 7, 2004); Milkman v. Am. Travellers Life Ins. Co., 2002 WL 778272, at *24 (Pa. Com. Pl. Apr. 1, 2002).

32 See Birth Ctr., 727 at 1160; see also Willow Inn, 2002 WL 922144, at *1-2 (applying the lodestar
method to cal culate fees under section 8371). Assuming, arguendo, that this Court were not guided by Birth Center
and instead had to select one of the two methods of calculation applicable in cases arising under federal law, the
percentage-of-recovery method would still be inappropriate. The Third Circuit favors the percentage-of-recovery
method in cases involving a common fund, and the lodestar method in cases involving fee shifting statutes. Inre
Prudential Ins. Co. Am. Sales Practices Litig., 148 F.3d 283, 333 (3d Cir. 1998); see also In re Gen. Motors Corp.
Pick-up Truck Fuel Tank Prods. Liability Litig., 55 F.3d 768, 821 (3d Cir. 1995) (“Courts generally regard the
lodestar method, which uses the number of hours reasonably expended as its starting point, as the appropriate
method in statutory fee shifting cases.”). Section 8371 is plainly afee shifting statute, and therefore the lodestar
method would apply.
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worked and the hourly rate of the attorneysinvolved.”** Plaintiffs rely on two cases to suggest that
the percentage-of-recovery method is more appropriate here. Those cases are unpersuasive.

The first case, Henderson v. Nationwide Mutua Insurance Company, is

distinguishable because it dealt with court approval of an unopposed request for attorneys’ feesin
the amount of one-third of a proposed settlement of a minor’s bad faith claim.® In that particular
context, the court looked to Pennsylvania law to determine the reasonableness of the request,
considering “‘whether the court of common pleasin the county with the jurisdiction over the minor
has adopted a presumptive lodestar for fees involving the settlement of aminor’s claims.’”*® The
Court of Common Pleas of Philadelphia County, which had jurisdiction over the plaintiff, had
adopted such a presumptive lodestar in Philadelphia Local Rule 2039.2(F), which providesthat in
settlement of minor’ sclaims*“acounsel feein the amount of one-third of the net fund recovered shall
be considered reasonable.”*” The court thus applied Philadel phia Local Rule 2039.2(F) to uphold
the proposed award of attorneys’ fees of one-third of the overall settlement.® The present case does
not involve settlement of aminor’ sbad faith claim—and does not implicate Philadel phiaLocal Rule
2039.2(F) or any similar rule—and, thus, Henderson is inapposite.

The other casecited by Plaintiffs, Zurich American Insurance Company v. American

3 pis’ Mot. to Mold Verdict at  17.

34 Henderson v. Nationwide Mut. Ins. Co., No. 00-1215, 2001 WL 43648 (E.D. Pa. Jan. 4, 2001).

% The court in Henderson was acti ng pursuant to Local Rule of Civil Procedure 41.2, which requires
judicial approval of any settlement of a minor’s claim and any distribution from the fund created by that settlement,
such as attorneys' fees. Seeid. at * 1.

% |d. at *2 (quoting Nice v. Centennial Area Sch. Dist., 98 F. Supp. 2d 665, 667 (E.D. Pa. 2000)).

g,

B/ g,
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Alternative Insurance Company,® is unavailing becauseit is non-precedential and distinguishable.

It isnot abad faith case: in Zurich American the court upheld an award of attorneys' fees equal to
a twenty-eight percent contingency arising out of an arbitration dispute between two insurance

companies. Moreover, Zurich American approved the trial court’s award of fees despite the trial

court’s reliance on a rationale rejected by the Third Circuit, as the next few paragraphs will
demonstrate.®

Third, to the extent the Plaintiffs seek application of the percentage-of-recovery
method because it more accurately and fairly reflects the handling of bad faith cases as a class, the
Third Circuit has already declined to adopt that method. In Polselli, the Third Circuit predicted that
the Pennsylvania Supreme Court “would reject the use of contingency enhancementsthat reflect the
risk of contingency-fee cases asa class.”* The court explained:

Trial courts are charged with the duty to attempt to calculate
a “reasonable” fee in a particular case. To consider the risk of
contingency fee cases as a class skewsthat calculation. Recognizing
the individualized inquiry necessary to the calculation of a
“reasonable’ fee, we predict thatthe Pennsylvania Supreme Court
would reject the argument that trial courts may enhance a lodestar
amount to account for the riskiness of contingency-fee cases as a
class.

Similarly, we predict that the Pennsylvania Supreme Court
would not permit trial courtsto enhance alodestar amount to account
for the purported riskiness of amorelimited class of contingency-fee
cases (e.g., insurance cases “as a class’ or civil rights cases “as a
class’). Totheextent that it ispermitted at all, enhancement must be

%9 Zurich Am. Ins. Co. v. Am. Alternative Ins. Co., PICS No. 051636 (Pa. Sup. Ct. Sept. 23, 2005)
(unpublished, non-precedential opinion).

40 1d. at 4 (noting that “the trial court in the instant mater stated that it based its award of attorney’s fees on
evidence of what was standard for the practice”).

“1 Polselli, 126 F.3d at 534 (emphasis added).
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based on the specific risks of the specific case.”

The court expressly dismissed the argument that afee award in abad faith case should recognizethe
risk inherent in handling such cases on contingency basis, reasoning that “[a]n attorney’ s inability
to obtain feesin unrelated cases should have no bearing onthe attorney’ s ‘ reasonablefee’ inthe case
inwhich heissuccessful.”* Thus, theideathat Plaintiffs should receive apercentage of the overall
recovery in this case simply because that method more accurately reflects the nature of bad faith
cases as a class has been regjected.

Fourth, and finally, Plaintiffs’ proposed approach under the percentage-of-recovery
method does not achieve the objective of awarding fees under section 8371. Asexplained in Part
[11.A.1 of thisopinion, an assessment of attorneys feesagainst aninsurer under section 8371 serves
to makeaplaintiff wholefor the additional loss he suffered from having to hire an attorney to spend
time establishing the insurer’ s bad faith conduct. Thefact that the plaintiff and his attorney agreed
upon acontingency fee arrangement bears no rel ationship to the additional losstheinsurer inflicted
on the plaintiff by making him resort to pursuing a bad faith claim. The contingency fee contract
between plaintiff and his attorney represents nothing more than aspecific all ocation of risk between
the two: the attorney is willing to take on the expense of the litigation in exchange for the
opportunity to receiveasignificant percentage of thejury verdict if successful; likewise, the plaintiff
iswilling to give up alarge portion of the verdict in exchange for the attorney covering the expense
of hiscase. What a plaintiff owes his attorney under their contract in the event of success neither

represents nor affects what the insurer may owe plaintiff in attorneys fees to compensate for

42 1d. at 536-37 (internal footnote omitted).

43 |d. at 537 n.15.
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plaintiff’sloss. That lossis better represented, at least presumptively, by the number of hours an
attorney would spend litigating the bad faith clam multiplied by the hourly billing rate of that
attorney, i.e. the lodestar.

Thus, for al the foregoing reasons, the Court concludes that the percentage-of-
recovery method is not appropriate in this case. Having rejected Plaintiffs’ innovative attempt to
calculate attorneys' fees using a percentage-of-recovery method, the Court is satisfied that Rule

1716, as applied by Polsdlli and Birth Center, supplies the proper framework for determining

reasonableattorneys’ feesinthiscase. The Court’ sconclusion doesnot necessarily precludeit from
finding that fees equal to one-third of the verdict are reasonable: although the Rule 1716 framework
begins with the lodestar method, the Court may enhance the lodestar amount “to reflect the
contingent risk of the particular bad faith claim at issue.”* Thus, the Court turnsto an application
of the factors set forth in Rule 1716.

i. Time and Effort

“The calculation of areasonable fee should begin with the actual number of hours
spent in pursuing the claim multiplied by areasonable fee.”* Thisinitial calculation, the lodestar
figure, is presumed to be the reasonable fee.*®* The time records submitted by Plaintiffs’ counsel

document approximately 881 hours of work inthiscase performed at hourly ratesranging from $150

4 Birth Ctr., 727 A.2d at 1161.
“5|d.; see Lindy Bros., 540 F.2d at 108.

“6 Pennsylvaniav. Del. Valley Citizen's Council for Clean Air, 478 U.S. 546, 564 (1986).
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to $400.*” Medical Protective does not dispute the hours spent, nor the hourly rates charged by the
various attorneys representing Plaintiffs.*® Thus, both parties agree that the fee calculation using
those hours and rates amounts to a lodestar figure of $323,167.50.

However, Plaintiffsask the Court toincreasethelodestar figureto approximately $2.3
million (which represents thirty percent of Plaintiffs' recovery). This adjusted fees award is seven
times greater than the lodestar figure, and thus examination of the remaining Rule 1716 factorsis
necessary to determine whether the lodestar should be significantly increased.

ii. Quality of Services Rendered

In assessing the quality of services rendered, the Court examines: (1) the results
obtained for the plaintiffs in comparison with the best possible recovery; (2) the overall benefit
conferred on the plaintiffs; and (3) counsel’s professional methods.*

Throughout this litigation, the Court has been impressed by the quality and

4 As represented in Exhibit P to Plaintiffs Motion to Mold the Verdict, the rates and hours worked of the
attorneysinvolved here are as follows:

Attorney Rate Hoursworked  Total
Mark W. Tanner, Esq. $400/hour 356.1 $142,440.00
Peter M. Newman, Esqg. $275/hour 148 $40,700.00
Thomas More Marrone, Esq. $285/hour 8 $2,422.50
Carolyn Chopko, Esqg. $210/hour 2 $420.00
Mark B. Frost, Esg. $400/hour 277.6 $111,040.00
Gregg L. Zeff, Esq. $300/hour 84.65 $25,395.00
Bess M. Collier, Esq. $150/hour 5 $750.00
881.85 $323,167.50

The law firm of Frost & Zeff, which employs Mark B. Frost, Esq., Gregg L. Zeff, Esq., and Bess M. Collier, Esq.,
also handled the Plaintiffs underlying mal practice lawsuit against Dr. Marcincin. Upon careful review of the billing
records submitted in support of PlaintiffsS Motion, the Court is satisfied that all of the hours represented in the chart
above were performed exclusively for the present bad faith lawsuit and not the underlying mal practice lawsuit.

B Def.’s Resp. to Pls.” Mot. to Mold Verdict at 16.

“9 Lindy Bros., 540 F.2d at 117-18.
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professionalism of counsel’s work. The results obtained and the overall benefit conferred on
Plaintiffsare considerable: counsel’ s adroit advocacy yielded the largest bad faith insurance verdict
onrecordin Pennsylvania. Not only did counsel convincethejury to award compensatory damages,
counsel aso persuaded thejury to award asignificant amount of punitivedamagesto punish Medical
Protective for its bad faith treatment of Plaintiffs underlying malpractice claim against Dr.
Marcincin. Given that the task of calculating the appropriate amount of punitive damages was
assigned exclusively to thejury—and that counsel could not even propose aspecificamount or range
of punitive damages—counsel for Plaintiff obtained the best possible recovery redisticaly
achievable.
Furthermore, “a court can increase or decrease the lodestar fee in light of . . . the

quality of the work performed.”*® Such enhancements require exceptional circumstances:

The* quality of representation,” however, generaly isreflected inthe

reasonable hourly rate. It, therefore, may justify an upward

adjustment only in the rare case where the fee applicant offers

specific evidence to show that the quality of service rendered was

superior to that one reasonably should expect in light of the hourly

rates charged and that the success was “exceptional .”>*
Notwithstanding the Court’s favorable impression of counsel’s work, Plaintiffs have not offered
sufficient evidenceto justify aquality enhancement here. Simply stated, Plaintiffswererepresented
by top quality trial attorneys to litigate their bad faith claim with the expectation that their work

would deliver the optimum result, commensurate with the rate they command on the open market.

The attorneys who shouldered almost sixty percent of the workload—maore than 600 hours—charge

%0 Jones, 515 A.2d at 864.

°1 Blum v. Stenson, 465 U.S. 886, 899 (1984).
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$400 an hour, and this Court now holds that the use of that hourly rate in the lodestar calculation
adequately incorporates the quality of representation in the base lodestar figure.®> Therefore, no
further enhancement is appropriate.

ii. Results Achieved and Benefits to the Public

Not only did counsel’s effort reap significant results for their clients, they also
conferred substantial benefits on the public. The punitive damages award issued by the jury sent a
clear and powerful message to Medical Protective and other insurers that intetional bad faith
conduct towardstheir insureds can subject themtolargefinancial liability. That kind of punishment
serves to deter insurers from intentionally mistreating their insureds in the future.

iv. Magnitude and Complexity of the Litigation

While there were many documents used to present Plaintiffs’ case, the actual legal
issues and factual disputes were not considerably complex. However, those documents were
carefully intertwined with witness testimony, and Plaintiffs counsel skillfully utilized each to
corroborate the necessary elements of bad faith, paving the way for the jury to reach a decisive
verdict in favor of their clients. On balance, this factor reaffirms that the lodestar amount of
$323,167.50 is areasonable fees award.

V. Contingency
Courtsmay “ enhancethelodestar amount to account for aparticular case’ scontingent

risk only to the extent that those factors creating the risk are not already taken into account when

52 See Willow Inn, 2002 WL 922144, at *2 n.3 (declining to enhance the lodestar because the court took the
quality of work into consideration when arriving at the lodestar fee).
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cal culating thel odestar amount.”** Although Polselli declinedto providetrial courts“with aspecific
list of factorsto consider in determining whether and to what extent a contingency enhancement is
appropriate in any given case,”> it did provide two specific examples of relevant considerations.
First, courts should consider whether “the complexity of a caseis reflected in the high number of
hours researching the complex issues or in the relatively high regular hourly rate of the attorney.”>
Second, courts should consider whether counsel mitigated the risk of the contingency, such as by
entering into a contingency-fee contract.*

Here, the Court finds that a contingency enhancement of the lodestar amount is not
warranted because any risk of contingency is fully incorporated in the base lodestar amount. The
Court finds that the complexity of the case—in particular, the challenge of establishing Medical
Protective' s bad faith conduct to persuade the jury to award punitive damages—is reflected in the
overal hours worked and rates charged by Plaintiffs attorneys. The lodestar figure already
incorporates higher rates for more experienced attorneys, charges for additional hours spent
researching and briefing unsettled areas of law, and current hourly rates for work performed in the
past.>” The three most experienced attorneys representing Plaintiffs, Mark W. Tanner, Esq., Mark
Frost, Esg., and Peter Newman, Esg. shouldered the bulk of the work in preparing and prosecuting

this case. In particular, Mr. Tanner, a highly skilled trial attorney with extensive experience, as

%3 Polselli, 126 F.3d at 535 (emphasis added); see also Birth Ctr., 727 A.2d at 1161.

% polsdlli, 126 F.3d at 536.

5 |d. at 535.

5|4,

S7 See City of Burlington v. Dague, 505 U.S. 557, 562-63 (1992) (enhancement of attorneys feesfor

contingency is unnecessary as higher hourly rates for more experienced counsel and higher number of hours worked
to overcome the uncertainty of outcome already compensate attorneys adequately).
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established by his performance before this Court and his recognition by other courts and lawyers,®
handled all argument and examination of witnesses at trial. His considerable skill and experience
isreflectedinhis“relatively high regular hourly rate” of $400, which wastherate used in computing
the lodestar figure. Further, the extensive number of hours he worked as|ead counsel—the most of
any attorney representing Plaintiffs—reflectsthe effort Plaintiffs' counsel marshal ed to persuadethe
jury to find alarge compensatory and punitive verdict.

Moreover, counsel entered into acontingency fee agreement with Plaintiffswhereby
counsel were guaranteed to receive one-third of any jury verdict in Plaintiffs favor. Thus, counsel
“significantly mitigated the contingent risk; in exchange for accepting the risk of nonpayment, the
attorney obtain[ed] the prospect of compensation under the agreement substantially in excess of the
lodestar amount.” >

Inlight of al the factors discussed above, the Court holds that the lodestar amount
of $323,167.50 represents a reasonable award of attorneys fees in this matter and that no
adjustmentsto thelodestar arewarranted. Plaintiffs’ contention that the feesaward should equal the
one-third contingency fee of the verdict, which includes compensatory and punitiveawards, isbased
on an erroneous premise. Plaintiffs assume that having to pay any amount of money to their
attorneys from the jury award would make them less than whole. While Plaintiffs will ultimately
use funds from the jury award to pay their attorneys the difference between the $323,167.50 in fees
assessed against Medical Protective and the approximate $2.3 million owed under the contingency

arrangement, that isadirect result of the bargain Plaintiffs made with their attorneys by entering a

%8 See PIs.’ Mot. to Mold Verdict Ex. C 11 4-12.

%9 polsdlli, 126 F.3d at 535.
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contingency fee arrangement. Plaintiffs and their counsel contemplated the possibility of alarge,
undetermined amount of punitive damages in addition to the stipulated compensatory award, and
they specifically allocated the contingent risk involved in obtaining that additional award. Plaintiffs
cannot recast therisk of that bargain as additional compensation duefrom Medical Protective under
the attorneys fees provision of section 8371, when they can adequately, abeit handsomely, be
compensated by the jury’ sverdict, which the court upheld. On these facts, and pursuant to Polselli,
the Court will assess fees against Medical Protective in the amount of $323,167.50.
B. Costs

Pursuant to section 8371, Plaintiffs also seek an assessment of “court costs’ against
Medical Protective in the amount of $51,746.19.%° Medical Protective argues that Plaintiffs seek
costs which are not alowable under the bad faith statute and that Plaintiffs have inadequately
documented their request for costs.

Willow Inn, Inc. v. Public Service Mutual Insurance Company is nearly identical to

the present case and addresses both of the arguments advanced by Medical Protective.®® InWillow
Inn, the plaintiff sought assessment of costs against itsinsurer under section 8371. A large portion
of the expenses sought by plaintiff related to expert fees. The court held that fees for privately-
retai ned experts, asopposed to court-appoi nted experts, are not costsrecoverableunder section 8371.

The court reached thisholding by looking to afederal statute dealing with allowable costs, 28 U.S.C.

80 42 Pa. Cons. Stat. § 8371.

51 Willow Inn, 2002 WL 922144, at *2-3.
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§ 1920, which does not include private expert fees.®> The court, however, did award plaintiff its
remaining costs—mostly relating to copying and transcription expenses—despite the defendant
insurer’s argument that those costs were “insufficiently supported.”®

The Court finds Willow Inn persuasive, and thus will assess some but not all of
Plaintiffs’ costsagainst Medical Protective. Here, Plaintiffsincurred $36,308.13in non-recoverable
expert feesfor the services of attorney James Griffith of Fox, Rothschild. Consistent with Willow
Inn, those expert fees are not recoverable as costs under section 8371. The remaining costs sought
by Plaintiffs, however, relate mainly to copying and other incidental litigation tasks and thus are
recoverable under section 8371. The Court finds those remaining costs, which amount to
$15,438.06, are sufficiently documented. Therefore, the Court assesses costs against Medical
Protective in the amount of $15,438.06.

C. Interest and Delay Damages

Beforethe casewent to thejury, the parties stipul ated to the amount of compensatory
damageswhichwould fully compensatethe Plaintiffs, and ultimately thejury awarded thisstipul ated
sum. The stipulated compensatory damages calculation included $72,030.04 in delay damagesin
the stipulated compensatory damages calculation. Plaintiffs seek no additional delay damages, and
none will be awarded.

The stipulated compensatory damages calculation aso included an award of

62 1d. Section 1920 provides what fees and expenses may be taxed as costs by ajudge or clerk of court. 28
U.S.C. § 1920 (2000). Medical Protective also citesIn re Kling, 249 A.2d 552, 554 (Pa. 1969), for the general
proposition that expert fees are not recoverable as costs. In re Kling dealt with the specific statutory scheme
governing eminent domain law in Pennsylvania. Thus, that case does not compel the conclusion that expert fees are
not recoverable in the bad faith context, but it further informs the Court’ s decision that such fees are not recoverable
under section 8371.

83 Willow Inn, 2002 WL 922144, at *3.
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$286,315.22 in post-verdict interest on the $1.3 million excess verdict. Plaintiffs now seek an
additional award of $432,482.00 in statutory interest pursuant to section 8371.% Medical Protective
opposes this request as duplicative of the previously awarded interest.®® It arguesthat the bad faith
statute was not intended to grant a plaintiff adouble recovery of interest,®® but only to compensate
the plaintiff fully.

Asthe parties stipul ated to an award of interest during thetrial ,’ the Court considers
the issue of interest owed through the date of the verdict to be waived. Therefore, the Court will
award interest on the compensatory award only from October 19, 2005 through the present, at the

rate of prime plus three percent.

V. CONCLUSION

For the reasons provided, the Court denies Defendant’ s Motion for Reconsideration
and grantsin part and deniesin part Plaintiffs Motionto Mold theVerdict. Thus, the Court awards
attorneys’ feesin the amount of $323,167.50, costsin the amount of $15,438.06, and interest from

October 19, 2005 through present at the rate of prime plus three percent. An appropriate Order is

54 Section 8371 provides that a court may “award interest on the amount of the claim from the date the
claim was made by the insured in an amount equal to the prime rate of interest plus 3%.” 42 Pa. Cons. Stat. § 8371.
Interest was calculated from April 26, 2002 through October 18, 2005 at arate of six percent of the amount of the
excess verdict plus delay damages (i.e., six percent of $1,372,303.04).

% Medical Protective also argues that the Plaintiffs' calculation of statutory interest isimproper asit is
based on incorrect dates and also isimproperly calculated using compound interest. The Court need not address
these arguments.

% Citing Knauer v. Salter, 459 A.2d 1233, 1236-37 (Pa. Super. Ct. 1983), aff’d, 482 A.2d 1277 (Pa. 1984);
United States v. Botany Worsted Mills, 98 F.2d 880, 883 (3d Cir. 1938).

" The parties stipulated to an interest award of six percent of the $1.3 million excess verdict, calculated
from February 4, 2005 (the date the Pennsylvania Supreme Court denied review of the underlying action) through
October 18, 2005, the date of the verdict. This amount was included in the compensatory damages the jury awarded
initsverdict.
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

STEPHEN P. JURINKO and CYNTHIA ) No. 03-CV-4053
JURINKO, h/w as Assignees of PAUL G. :
MARCINCIN,

Plaintiffs

V.
THE MEDICAL PROTECTIVE CO,,

Defendant

ORDER

AND NOW, this 23rd day of June 2006, upon consideration of Defendant’s Motion
for Reconsideration [Doc. #93] and Plaintiffs' Response thereto [Doc. #96], and for the reasons set
forth in the attached Memorandum Opinion, it is hereby ORDERED that Defendant’s Motion is
DENIED.

Furthermore, upon consideration of Plaintiffs' Motionto MoldtheVerdict [Doc. #77]
and Defendant’ s Response [Doc. #82], and for the reasons set forth in the attached Memorandum
Opinion, itishereby ORDERED that Plaintiffs MotionisGRANTED IN PART AND DENIED
IN PART. Thejury'sverdict is molded to reflect:

1 An award of attorneys' feesin the amount of $323,167.50;

2. Costs in the amount of $15,438.06; and

3. Interest on the compensatory award from October 19, 2005 through the date of this
Order, at the rate of prime plus three percent.

Judgment for Plaintiffs and against Defendant is hereby ENTERED in the total

amount of $8,246,950.56, plusinterest on the compensatory award to be computed from October 19,



2005 through the date of this Order, at the rate of prime plus three percent.

Itisso ORDERED.

BY THE COURT:

/s Cynthia M. Rufe

CYNTHIA M. RUFE, J.



