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Def endant .
MEMORANDUM
EDUARDO C. ROBRENO, J. JUNE 21, 2006

Before the Court is plaintiff’s second notion for a
continuance under Federal Rule of Civil Procedure 56(f) to permt

further discovery (doc. no. 45).

BACKGROUND

Plaintiff, Fred Smth, an African Anerican male, brings
this enploynment discrimnation action against his fornmer
enpl oyer, defendant, University of Pennsylvania, under Title VII
of the Cvil Rights Act of 1964, 42 U.S.C. § 2000e et seq.
Plaintiff alleges (1) a claimof race discrimnation, and (2) a
claimof retaliation for engaging in a protected activity.

From May 30, 1995 through Septenber 15, 2003,
plaintiff, who had been enpl oyed by defendant since the early
nineties, was out of work due to a work-related injury. During

that time period, in July 1995 plaintiff filed an enpl oynent



di scrim nation charge agai nst defendant with the Equal Enpl oynent
Qpportunity Comm ssion (“EECC’). This charge was settled
sonetinme after plaintiff brought a civil action against
defendant. Also filed during the period plaintiff was out of
work due to injury was a workers’ conpensation action agai nst

def endant, which was settled in March 2003.

On Septenber 15, 2003, plaintiff was cleared for work
by his doctor and sought to return to work. Plaintiff worked at
the Faculty Club prior to sustaining a work-related injury on My
30, 1995. Defendant operated the Faculty Club until August 13,
1999, at which time Hlton Hotels Corporation began to operate
the facility as the Inn at Penn. Wen plaintiff attenpted to
return to work on Septenber 15, 2003, defendant i nforned
plaintiff that the Faculty C ub had ceased operation in his
absence and that plaintiff could reapply for any position for
whi ch he was qualifi ed.

On May 20, 2004, ten nonths after plaintiff attenpted
to resune enploynment with defendant, plaintiff filed a charge of
discrimnation with the EECC al |l egi ng that he was denied
reinstatenent to his former position in violation of Title VIl of
the Civil Rights Act and the Anericans with Disabilities Act.!?

The instant action followed on February 4, 2005.

Plaintiff’s conplaint does not allege discrimnation under
the Amrericans with Disabilities Act, although that allegation was
i ncluded in his EEOC char ge.



1. DI SCUSSI ON

A The Discovery Dispute.

Plaintiff has prol onged the adjudication of defendant’s
nmotion for summary judgnment by filing successive notions to
conpel discovery. An extensive discovery dispute underlies
def endant’ s pending notion for summary judgnent, and involves in
toto several notions to conpel discovery filed by plaintiff, one
notion for a protective order filed by defendant and one notion
for a continuance under Rule 56(f). 1In brief, the Court granted
the plaintiff’s first notion to conpel and notion for a
conti nuance pursuant to Rule 56(f), and denied plaintiff’s
remai ning two notions to conpel and defendant’s notion for a
protective order as noot. Plaintiff now has filed a second
nmotion for a continuance under Rule 56(f) to permt further
di scovery. It is this notion which is now before the Court.

Plaintiff filed the instant action on February 4, 2005.
On April 11, 2005, defendant filed a notion to dismss or in the
alternative for summary judgnent (doc. no. 3). After a hearing
on June 6, 2005, the Court denied defendant’s notion to dism ss
or in the alternative for sunmary judgnent. Order of June 6,
2005 (doc. no. 10). The Court issued a scheduling order of the
sane date, which established a Novenber 3, 2005 deadline for

di scovery and the filing of dispositive notions (doc. no. 11).



Plaintiff filed his first notion to conpel on Novenber
2, 2005 (doc. no. 13), the day before the schedul ed di scovery
deadline. In his first notion to conpel, plaintiff sought to
depose a designee of the University of Pennsylvania pursuant to
Rul e 30(b)(6). Defendant argued that the notice of deposition

was onerous, seeking, inter alia, oral testinobny as to every

discrimnation lawsuit filed against defendant and the sal aries
of every African-Anerican enployee at the University of

Pennsyl vania. During the Novenber 9, 2005 tel ephone conference
to address plaintiff’'s first notion to conpel, the Court agreed
that the deposition of a Rule 30(b)(6) designee was burdensone
under the circunstances and i nstead ordered that the notice of
deposition be treated as interrogatories and requests for
production of docunents.

The Court granted in part plaintiff’s first notion to
conpel and ordered defendant to produce the followng: (1) the
docket/case nunber and the subject matter of each enpl oynent
di scrimnation |lawsuit, EECC conplaint or Pennsylvani a Human
Rel ati ons Commi ssion (“PHRC’') conplaint in which defendant was
involved in the last five years; (2) the ternms and use of any
agreenent between defendant and the entity that runs the Inn at
Penn, 3600 Sansom Street, Phil adel phia, Pennsylvania; (3) the
name, race, address and tel ephone nunber of each person who

wor ked at the Faculty Club in or around 1995 who went to work for



the Inn at Penn after the Faculty Cub closed; (4) the nane,
race, address and tel ephone nunber of each enpl oyee or forner
enpl oyee who recei ved worker’s conpensati on who requested to be
rehired and was rehired upon returning fromleave wthin the |ast
three years prior to the decision not to rehire plaintiff; (5)
i nformati on about plaintiff’s prior worker’s conpensation | awsuit
agai nst defendant, which was settled; and (6) information about
plaintiff’s prior enploynment discrimnation lawsuit in the
Eastern District of Pennsylvania, docket nunmber 96-8210, which
was settled. Oder of Nov. 9, 2005.2 The information to be
produced by defendant anmounted to substantially the sane
information plaintiff had sought by way of a Rule 30(b)(6)
deponent. Moreover, the Court left open the possibility of a
Rul e 30(b)(6) foll owp deposition.

Pursuant to the Court’s Scheduling Order of June 6,
2005, defendant filed a second notion for summary judgnment on
Novenmber 3, 2005 (doc. no. 14). The Court denied w thout
prej udi ce defendant’s second notion for summary judgnment on
Novenber 9, 2005, follow ng the tel ephone conference addressing
the first notion to conpel. Also on Novenber 9, 2005, the Court
i ssued a Second Anended Scheduling O der extending the deadline

for discovery and the filing of dispositive notions to January

The Court’s Order of Novenber 9, 2005 lists the nunbers to
whi ch responses were conpel l ed. The | anguage above appears in
Exhibit A of Plaintiff’s first notion to conpel.
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16, 2006 (doc. no. 18).

On January 5, 2006, defendant noved for a protective
order to bar a proposed Rule 30(b)(6) deposition (doc. no. 22),
arguing that plaintiff served essentially the sanme notice of
deposition deened burdensone pursuant to the Court’s Order of
Novenber 9, 2005. Mbreover, on January 17, 2006, defendant filed
athird notion for summary judgnment (doc. no. 23), which is
currently pending before the Court.

On January 20, 2006, plaintiff filed a second notion to
conpel discovery (doc. no. 30) seeking to depose a corporate
desi gnee on the sane issues the Court had addressed in
plaintiff's first notion to conpel. Plaintiff also opposed
defendant’s notion for a protective order for its corporate
desi gnee. The Court held a hearing on January 30, 2006 to
address defendant’s notion for a protective order and plaintiff’s
second notion to conpel. The Court took the matters under
advi senent .

Addi tional ly, on January 30, 2006 follow ng the
hearing, plaintiff filed a third notion to conpel discovery (doc.
no. 33) and his first notion for a continuance under Rule 56(f)
(doc. no. 32). In his third notion to conpel, plaintiff sought
further responses to his First Requests for Production of
Docunments. Consequently, plaintiff’s first Rule 56(f) notion was

based upon his need for the information sought in his third



notion to conpel. As part of his third notion to conpel,
plaintiff argued that defendant made “neritless” and general
objections to his requests for production of docunents and had
failed to conply with the Court’s Order of Novenmber 9, 2005.
Def endant responded to plaintiff’s requests for production,
subject to certain objections on the basis of privilege (doc. no.
37). In support of those objections, defendant submtted a
privilege log detailing what information was withheld on the
basis of attorney client privilege and/or as attorney work
product. Def.’s Resp. to Pl.’s Third Mdt. to Conpel, Ex. B. The
privilege log lists counsels’ notes in plaintiff’s current and
prior actions agai nst defendant and correspondence between
counsel and defendant.

On March 7, 2005, the Court granted plaintiff’s first
Rul e 56(f) notion, and ordered defendant to: (1) identify the
docket/case action nunber and the court/agency of each EECC and
PHRC conplaint filed by “non-professional” enployees agai nst
def endant from January 1, 2000 to the present; (2) identify the
EEOCC and PHRC conpl aints, identified in paragraph 1(a) above,
that resulted in court action; and (3) produce the agreenent
between the Faculty Club and the Inn at Penn. See Order of Mar.
7, 2006 (doc. no. 42). In addition, all of the above information
was to be subject to a confidentiality agreenent between the

parties. Plaintiff’s second and third notions to conpel and



defendant’s notion for a protective order were denied as noot
pursuant to the Court’s order granting plaintiff’'s first Rule
56(f) notion.

B. Plaintiff’'s Second Mdtion for a Continuance Under Rul e

56(f).

Plaintiff filed a second notion for a conti nuance under

Rul e 56(f) on April 6, 2006 (doc. no. 44). It is this matter
which is before the Court. In his second notion for a
conti nuance, plaintiff nakes the sanme argunments advanced in
support of his first notion for a continuance, nanely that
def endant has not produced the discovery requested and ordered by
the Court. Plaintiff alleges that defendant still has not
appeared for a Rule 30(b)(6) deposition and has failed to provide
responses to plaintiff’s First Requests for Production of
Docunent s nunbers 2, 4-7 and 9-14.
Under Rul e 56(f),
Should it appear from the affidavits of a
party opposing the notion that the party
cannot for reasons stated present by affidavit
facts essenti al to justify the party’s
opposi tion, the court may refuse the
application for judgnment or nmy order a
continuance to permt affidavits to be
obtained or depositions to be taken or
di scovery to be had or may nake such other
order as is just.
The Third Circuit determ ned that whether a Rule 56(f) notion

shoul d be granted “depends, in part, on ‘what particul ar

information is sought; how, if uncovered, it would preclude
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summary judgnent; and why it has not been previously obtained.’”

San Filippo v. Bongiovanni, 30 F.3d 424, 432 (3d Cr. 1994).

Al though the district court has discretion to deny the notion, it
“should grant a Rule 56(f) notion as a matter of course unl ess
the information is otherw se available to the non-novant.” |d.
at 432-33. The information sought should be exam ned in |ight of
the strictures of Rule 26(b) and viewed in the context of the
case.

Plaintiff relies on Sinpson v. Kay Jewelers, 142 F. 3d

639, 644-45 (3d Cir. 1998), to support his claimthat he is
entitled to further discovery. Plaintiff argues that the

foll owi ng | anguage all ows the broad range of discovery relating
to other clains of discrimnation against defendant:

To show that discrimnation was nore |ikely
than not a cause for the enployer’s action,
the plaintiff nust point to evidence wth
sufficient probative force that a factfinder
could conclude by a preponderance of the
evidence that age was a notivating or
determ native factor in the enploynent
deci si on. Keller v. Oix Credit Aliance,
Inc., 130 F.3d 1101, 1111 (3d Cr. 1997). For
exanple, the plaintiff my show that the
enpl oyer has previously discrimnated agai nst
her, that the enployer has discrimnated
agai nst other persons within the plaintiff’s
protected class or wthin another protected
class, or that the enployer has treated nore
favorably simlarly situated persons not
within the protected class. Fuentes, 32 F.3d
at 765.

Id. at 644-45; see also Pl.’s Mem in Support of Rule 56(f) Mot.



at 5-6.% The Court rejected plaintiff’s argunent that Sinpson
conpels the unlimted discovery of past acts of discrimnation
sought by plaintiff. |Indeed, the court permtted plaintiff to
di scover past acts of discrimnation, but only those involving
non- pr of essi onal enployees. See H'g Tr. 7-13, Nov. 9, 2005.
The Court found that, under the circunstances of this case and
on bal ance, discovery of past acts of discrimnation involving
pr of essi onal enpl oyees who were not simlarly situated to
plaintiff was not likely to lead to the discovery of adm ssible
evi dence.

In summary, plaintiff has received the foll ow ng
information: (1) plaintiff’s personnel file, worker’s
conpensation file and litigation file in defendant’s possessi on;
(2) alist, including the race, address and tel ephone nunber, of
enpl oyees who worked at the Faculty C ub and who now work at the
Inn at Penn; (3) the identity of one enpl oyee who worked at the
Faculty Club, filed a worker’s conpensation claimand is now
enpl oyed by the Inn at Penn; (4) a |list of enployees who filed
wor ker’s conpensation clains during the last five years; (5) a

list of current enployees of defendant; (6) a verification that

Plaintiff’'s second notion for a continuance under Rule
56(f) incorporates by reference his first notion for a
conti nuance under Rule 56(f), his second and third notions to
conpel and his reply nmenorandumin further support of his Rule
56(f) motion. Pl’s Mem in Support of Second Mdt. for a
Conti nuance (doc. no 44).
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all enpl oyees of the Faculty Cub were term nated as of August
13, 1999 and that none of those enpl oyees were hired by
defendant; (7) the docket/case action nunber of each EEOCC and
PHRA conpl aint filed by non-professional enpl oyees agai nst
def endant from January 1, 2000 to the present; (8) the identity
of the EECC and PHRC conplaints that resulted in court action;
(9) the agreenent between the University of Pennsylvania and the
Hilton Hotels Corporation, which now operates the Faculty C ub;
and (10) the agreenent between the Faculty Club and the Inn at
Penn. 4

As part of his second Rule 56(f) notion, plaintiff is
still seeking answers to nunbers 2, 4-7 and 9-14 of his First
Requests for Production of Docunents served upon defendant.
Pl.’s Mot. for Leave, Ex. D (doc. no. 40).°> Although plaintiff
has not received every piece of information he would I|iKke,

plaintiff is not entitled to a second conti nuance under Rul e

“On May 12, 2006, the Court ordered defendant to certify
delivery of the materials listed in the Court’s Order of March 7,
2006 granting the first Rule 56(f) notion (doc. no. 47). The
defendant did so via letters to the Court dated May 25, 2006 and
May 26, 2006

Plaintiff’'s First Requests for Production of Docunents is
separate fromhis notice of deposition which the Court deened
interrogatories or requests for production in the Order of
Novenber 9, 2005. However, plaintiff’s First Requests for
Production seek much of the same information that was before the
Court pursuant to plaintiff’s first notion to conpel. ©Mbreover,
the information sought was al so the subject of plaintiff’s third
notion to conpel.
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56(f). The reason is twofold. One, plaintiff already has

recei ved nuch of the information he requests. Two, plaintiff has
not requested any new i nformation that, if uncovered, would

precl ude defendant’s notion for summary judgnent.

Bel ow i s each request for production to which plaintiff
seeks a further response in his second Rule 56(f) notion, and why
plaintiff is not entitled to any further responses.

1. Requests nunber 2, 4 and 5

. Request nunber 2: “Any and all statenents

concerning this action or its subject
matter previously made by plaintiff.”

. Request nunber 4: “Any and all docunents
(including but not limtedto letters and
menor anda) that contain or relate to any
correspondence between plaintiff and

Def endant that took place during the tine
period from January 1, 1995 to the

present.”
. Request  nunber 5: “BEach and every
docunent (including but not limted to

letters and nenoranda) created by
Def endant that nmentions plaintiff by nane
or makes any other reference to plaintiff
that was created during the tinme period
fromJanuary 1, 1995 to the present.”

Plaintiff has received sufficient information in
response to these requests. Defendant produced plaintiff’s
personnel file, the file related to plaintiff’s prior |awsuit
agai nst defendant and the file related to plaintiff’s worker’s
conpensati on cl ai m agai nst defendant. Any rel evant

correspondence or docunents is contained within those files. No
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further response by defendant is needed.

2. Requests nunber 6 and 7

. Request  nunber 6: “BEach and every
conplaint or charge of discrimnation in
whi ch Def endant was nanmed as a respondent
that was filed with the EEOC or the
Pennsyl vani a Human Rel ati ons Conmi ssion
during the tine period from January 1,
2000 to the present.”

. Request  nunber 7: “Each and every
Conpl ai nt and Answer in any civil |awsuit
that any current or forner enployee of
t he Defendant brought agai nst Defendant
during the tinme period from January 1,
2000 to the present.”

Plaintiff has received the docket/case action nunber of
each EEOC and PHRA conpl aint filed by non-professional enployees
agai nst defendant from January 1, 2000 to the present and the
identity of the EEOC and PHRC conplaints that resulted in court
action. Plaintiff is not entitled to a copy of every conpl ai nt
and/ or answer for each action. Defendant has no burden to do
plaintiff’s mnisterial tasks for him As the Court noted during
t he Novenber 9, 2005 tel ephone conference addressing plaintiff’s
first notion to conpel, plaintiff is entitled to the “docket or
case action nunber” and “where it was brought,” and then
plaintiff “can go and find out as much as [he] can fromthat
basis.” H’'g Tr. 10, Nov. 9, 2005. Plaintiff is not entitled to
a further response to requests nunber 6 and 7 and can “do [ his]

own research” fromthe information provided. 1d.

3. Request nunber 9
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. Request  nunber 9: “BEach and every
docunent that refers or relates to any
person or persons who worked at the
Faculty Club in or around 1995 and who,
after the Faculty Club closed, went to
work for the company or other type of
entity that runs the Hilton I nn at Penn.”

Plaintiff has received a list, including the race,
address and tel ephone nunber of enployees who worked at the
Faculty dub and now work at the Inn at Penn. The bal ance of the
i nformati on sought constitutes a veritable fishing expedition on
dry land. Plaintiff is not entitled to a further response to
request nunber 9.

4. Request nunber 10

. Request nunmber 10: “Each and every

docunent that contains informtion about
any enployee or former enployee of
Def endant who recei ved wor ker’ s
conpensation at sone tinme during the tinme
period from January 1, 1995 to the
present, including but not limted to
each and every docunment containing
i nformati on about whet her the enpl oyee or
f or mer enpl oyee recei ved nmedi cal
clearance to return to work and to [sic]
each and every docunment containing
i nformati on about whet her the enpl oyee or
former enployee returned to work as an
enpl oyee of the Defendant.”

The Court |limted plaintiff to discovery of worker’s
conpensation clainms filed during “the past three years prior to
the decision not to rehire [plaintiff, which occurred in 2003]."
H'g Tr. 25, Nov. 9, 2005. Plaintiff has received the nanes of

all enpl oyees of defendant who filed worker’s conpensation cl ai ns
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during the last five years and the identity of one Faculty O ub
enpl oyee who filed a worker’s conpensation claimand i s now
enpl oyed by the Inn at Penn. Plaintiff is not entitled to a
further response to request nunber 10.
5. Request nunber 11
. Request nunber 11: “Any and all
per f or mance eval uati ons or ot her
docunents that contain information about
plaintiff’s performance in his job as an
enpl oyee of Defendant.”

Plaintiff has received his personnel file, the contents
of which include any performance evaluations. H'g Tr. 29, Nov.
9, 2005. Plaintiff has had this information since before the
Novenber 9, 2005 tel ephone conference. 1d. Therefore, no
further response to request nunber 11 is needed.

6. Request nunber 12

. Request nunmber 12: “Any and all docunents

received by Defendant pursuant to any
third-party subpoena served in this case,
including all such docunments already
recei ved by Defendant as well as all such
docunents received by Defendant at sone
future date.”

Plaintiff is entitled to this information pursuant to
the Rule 34 and 26(Db).

7. Requests nunber 13 and 14

. Request nunmber 13: “Each and every

docunent that relates or refers to the
wor ker’ s conpensati on claim t hat
plaintiff pursued against Defendant,

i ncluding but not limted to the
settl ement agreenent regardi ng that claim
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that was reached between plaintiff and
Def endant . ”

. Request nunber 14: “Each and every
docunent that relates or refers to the
enpl oyment discrimnation |awsuit that
plaintiff and two ot hers pursued agai nst
Def endant in or around 1995, including
but not Ilimted to the settlenent
agreenent regarding that suit that was
reached between the plaintiffs in that
| awsui t and Defendant.”

Plaintiff has received full responses to requests
nunber 13 and 14. Defendant produced the contents of plaintiff’s
wor ker’s conpensation and litigation files maintained by
def endant, subject to the information listed in defendant’s
privilege log. Mreover, plaintiff’s current counsel represented
plaintiff’s in his prior discrimnation suit agai nst defendant
and is fully aware of the circunstances of the prior case.
Plaintiff is not entitled to any further responses to requests
nunber 13 and 14.

As denonstrated above, plaintiff has received nore than
adequat e di scovery to respond to defendant’s notion for sunmary
judgnment. The Court has given due consideration to plaintiff’s
successi ve di scovery notions, granting in part plaintiff’s first
nmotion to conpel and his first notion for a continuance under
Rul e 56(f) and ordering defendant to certify delivery of certain
di scovery materials. Defendant’s obligations under Rule 26(b) (1)

have been sati sfi ed. Plaintiff is not entitled to further

responses to his First Requests for Production of Docunents as a
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basis for a Rule 56(f) continuance.
Second, plaintiff is not entitled to a Rule 56(f)

conti nuance because plaintiff has not denonstrated what specific
additional information, if uncovered, would preclude defendant’s
motion for summary judgnment. Fed. R CGv. Pro. 56(f). Plaintiff
is merely speculating that by chance he nay uncover sone
information helpful to his case, or get the Rule 30(b)(6)
deponent to admit wongdoing at deposition. Therefore, plaintiff

is not entitled to a further continuance under Rule 56(f).

I11. CONCLUSI ON

For the foregoing reasons, plaintiff’s second notion

for a continuance under Rule 56(f) wll be denied.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRED SM TH : ClVIL ACTI ON
: NO. 05-525
Pl aintiff,

V.
UNI VERSI TY OF PENNSYLVANI A

Def endant .

ORDER

AND NOW this 21st day of June, 2006, it is hereby
ORDERED that Plaintiff’s Second Mdtion for a Continuance Under
Rul e 56(f) (doc. no. 45) is DEN ED

| T 1S FURTHER ORDERED that plaintiff shall file a
response to defendant’s notion for summary judgnent by July 7,

2006.

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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