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The defendants have filed a notion to require plaintiff
to submt his clains to binding arbitration. Plaintiff becanme a
regi stered representative of First Montauk Securities Corp. in
1998, and continued in that capacity until late 2005. |In
becom ng a registered representative, plaintiff filed the
standard U4 Formwi th the appropriate agencies, and al so entered
into an enpl oynent agreement with First Mntauk, in which
plaintiff becane an “associate.” In the U4 docunentation,
plaintiff agreed to submt to binding arbitration any and al
clainms which were required to be arbitrated under the governing
rul es and regul ati ons of the National Association of Securities
Dealers (“NASD’). Under those rules, plaintiff was required to
arbitrate all clains he m ght have agai nst Montauk except
“di sputes involving the insurance business of any nenber which is
al so an insurance conmpany.” NASD Rule 10101 (2005). Thus,
whether the U-4 registration required plaintiff to arbitrate the
clainms asserted in this action depends upon whether they are

within the so-called “insurance exception.”



According to plaintiff’s conplaint, a custoner filed
conpl aints before the NASD against plaintiff, another registered
agent, and Montauk, charging themw th wongdoing in connection
wi th investnent advice they rendered. The custoner’s clains were
submtted to NASD arbitration, and resulted in an award agai nst
plaintiff, the other agent, and Mntauk, jointly and severally,
in the amount of $124,131.33 (the “Baker” award).

Mont auk has paid the award, and has comrenced an
arbitration proceeding before the NASD to require plaintiff and
the other agent to reinburse Montauk. It appears that, under the
ternms of their respective enpl oynent agreenents, the “associ ates”
were required to indemify Mntauk against clains attributable to
t heir conduct.

In the present case, plaintiff asserts that the defense
of the Baker arbitration was handl ed by Montauk’ s general counsel
and ot her attorneys obtained by him pursuant to an “errors and
om ssions” liability insurance policy paid for by plaintiff and
obt ai ned t hrough Montauk. According to plaintiff, the defense of
t he Baker arbitration was m shandl ed, the attorneys were | aboring
under clear conflicts of interest, etc., and Montauk is
chargeable wth bad faith. The parties di spute whether
plaintiff's clains are sufficiently related to an insurance
busi ness conducted by Montauk or a close affiliate of Montauk to

fall within the “insurance exception” of the NASD regul ati ons.



Plaintiff contends that he should be permtted to conduct

di scovery addressing that precise issue. The defendants assert
that plaintiff’s clainms cannot reasonably be interpreted as

wi thin the insurance exception, and that, in any event, where the
applicability of the insurance exception is not crystal clear, “a
presunption in favor of arbitration applies, and doubts in
construction are resol ved against the resisting parties.” Inre

Prudential Ins. Co. of Am Sales Practice Litiqg., 133 F.3d 225,

231 (3d Gir. 1998).

| need not resolve this issue, because, under the
unanbi guous | anguage of the “Affiliate Agreement” executed by
plaintiff with Montauk, arbitration is required. The Agreenent
provi des:

“Affiliate agrees that in connection wth any
and all disputes between the Conpany and
Affiliate, the Conpany shall have the sole
option to litigate such dispute in a court of
| aw havi ng appropriate jurisdiction or to
submt the matter to binding arbitration. |If
t he Conpany elects to have a dispute
submtted to binding arbitration, it shall do
so either in accordance wth the effective
rul es and procedures of and in the form of
the NASD or the Anerican Arbitration

Associ ation.”

In some states, this one-sided arbitration clause may
not be enforceable. |In Pennsylvania, an intermnedi ate appellate
court has ruled that such contracts are presunptively

unconsci onabl e and unenf or ceabl e. Lytle v. City Financial

Servs., 810 A 2d 643 (Pa. Super. C. 2002). Qur Third Crcuit



Court of Appeals, which had earlier predicted that Pennsyl vani a

law woul d follow a different path, see Harris v. Geen Tree Fin.

Corp., 183 F.3d 173 (3d Cir. 1999), has recently certified this
preci se issue to the Pennsylvania Suprene Court for a definitive

ruling. Salley v. Option One Mirtgage Corp., 2005 W 3724871 (3d

Cr., Cct. 20, 2005).

| f Pennsylvania |l aw were to provide the rule of
decision of this issue in the present case, it would be
appropriate to await the decision of the Pennsylvania Suprenme
Court on the certified question. But the Affiliate Agreenent is
governed by the | aw of New Jersey. The Affiliate Agreenent
provi des, at paragraph 7, “In all respects, this Agreenent shal
be governed by and construed in accordance with the | aws of the
State of New Jersey.”

New Jersey has adopted the Restatenent (Second) of
Contracts 8 79, to the effect that “if the consideration
requirenent is nmet, there is no additional requirenment of gain or
benefit to the prom ssor, loss or detrinment to the prom ssee,

equi val ence in the val ues exchanged, or nutuality of obligation.”

Shebar v. Sanyo Bus. Systens Corp., 544 A 2d 377, 383 (N.J.

1988); see also Delta Funding Corp. v. Harris, 396 F.2d 512

(D.N.J. 2004).
| therefore conclude that defendant’s notion to conpel

arbitration nust be granted. An Oder foll ows.
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ORDER

AND NOW this 21%t day of June 2006, |IT IS ORDERED

1. Def endants’ Motion to Conpel Arbitration and Stay
O Judicial Proceedings is GRANTED. All clains asserted by
plaintiff in this action nust be decided by arbitration, in
accordance with the provisions of the governing contracts.

2. Plaintiff’s “Mdtion for an Evidentiary Hearing O,
In the Alternative, to Allow Discovery” is DEN ED

3. The Cerk is directed to close the file.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




