I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

U S. HORTI CULTURAL SUPPLY,
I NC. , :
Plaintiff, ) ClVIL ACTI ON

V.
THE SCOTTS COVPANY, :
Def endant ) NO. 03-773

MEMORANDUM AND ORDER
McLaughlin, J. June 1, 2006

The Scotts Conpany (“Scotts”) has noved for sanctions
agai nst the plaintiff’s counsel, Spector Gadon & Rosen, P.C.
(“SCG&R’) pursuant to 28 U.S.C. 8§ 1927.! Scotts clainms that S&R
has unreasonably and vexatiously nultiplied proceedings. The

Court will deny Scotts’ notion.

| . Factual Background

The di spute between the plaintiff and Scotts originated
when Scotts decided not to renew the plaintiff’s distribution
contract which allowed the plaintiff to distribute Scotts branded

products in 2002. The plaintiff filed its conplaint on February

It is not clear if Scotts is also requesting the Court to
sanction SG&R pursuant to its inherent power. Scotts argues that
t he standard under which sanctions may be i nposed pursuant to the
Court’s inherent power is substantially the same as the standard
under 8 1927. (Scotts’ Mdt. 15). Because the Court concl udes
t hat sanctions are not appropriate under 8§ 1927, to the extent
that Scotts is requesting sanctions pursuant to the Court’s
i nherent power, the Court will deny that request.
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7, 2003 and after anmending that conplaint, the plaintiff asserted
a Sherman Act Section 2 claim two prom ssory estoppel clains and
a breach of contract claim

Scotts noved to dismss the plaintiff’s Section 2 claim
and argued that the prom ssory estoppel clainms were subject to
arbitration. On Novenber 13, 2003, the Court dism ssed the
prom ssory estoppel clains without prejudice after S&R reported
that it had agreed to arbitrate them The Court denied Scotts’
nmotion to dismss the Section 2 claimon February 18, 2004.
Fol | ow ng di scovery, that claimwas |ater dism ssed with
prejudi ce by the Court on February 28, 2005 after the plaintiff
agreed to withdraw the claim Al that remai ned was a breach of
contract claim and the Court granted Scotts’ notion for summary
judgnent with respect to that claimon July 20, 2005.

Scotts’ notion for sanctions is based on S&R s
l[itigation tactics concerning the Section 2 claimand the
prom ssory estoppel clainms. In support of its notion, Scotts
al so references conduct by SG&R in litigation against Scotts in

ot her fora.

A. The Sherman Act Section 2 Caim

The crux of Scotts’ position concerns the factual
allegations in the conplaint that the plaintiff was a principal

distributor of J.R Peter’s products and that Scotts intented to



harmJ. R Peters when Scotts failed to renew the distribution
agr eenent .

One of the elenents that the plaintiff was required to
prove to establish a violation of Section 2 was that there was a
dangerous probability of Scotts achieving nonopoly power. In the
amended conplaint, the plaintiff clainmed that it was a principal
distributor of products nmade by J.R Peters, a conpetitor of
Scotts. It was also alleged that Scotts viewed J.R Peters as a
threat to its dom nant market position and that Scotts term nated
the plaintiff’s distribution contract because the plaintiff
di stributed products fromJ.R Peters. These allegations,
conbined with the plaintiff’s allegations about the nature of the
rel evant market and Scotts’ market share led the Court to
conclude that the plaintiff adequately alleged that there was a
dangerous probability that Scotts woul d achi eve nonopoly power.

See U.S. Horticultural Supply, Inc. v. Scotts Co., No. 03-773,

2004 U.S. Dist. LEXIS at *21-22 (E.D. Pa. Feb. 18, 2004).

On April 7, 2004, counsel for Scotts produced to SG&R
an affidavit fromJohn R Peters, the president of J.R Peters
whi ch had been executed on Decenber 9, 2003. That affidavit
stated that the plaintiff only accounted for about five-percent
of the distribution of Peters’ water soluble fertilizer for
consuner use and that Peters’ sales for its consunmer water

soluble fertilizer actually increased after the plaintiff ceased



its distribution of Peters’ products. The Peters affidavit al so
stated that the plaintiff was not a distributor of Peters brand
wat er soluble fertilizer for professional use, but that there had
been di scussions between the plaintiff and Peters regarding the
di stribution of Peters’ professional products. (Scotts’ Mt. EX.
15; S&&R' s Opp’'n Ex. B).

This affidavit undercut the plaintiff’s clains that it
was a principal distributer of Peters’ products and that Peters
was harmed by Scotts’ actions. Additionally, two enpl oyees of
the plaintiff confirmed the accuracy of nuch of the Peters
affidavit in depositions taken in Decenber of 2004 and January of
2005.

Following the receipt of this affidavit, on Septenber
21, 2004, SGER represented to the Court that it wanted to conduct
di scovery to test the affidavit and represented that numerous
depositions woul d be taken. Scotts did not object to SGR
conducting sone discovery to test the Peters affidavit and Scotts
spent a consi derabl e anmount of resources pursuing discovery.

Al t hough SG&R never took any depositions, Scotts does not dispute
assertions by SG&R that hundreds of attorney hours were spent on
di scovery follow ng the receipt of the Peters affidavit.

Shortly after the close of discovery, Scotts served the

plaintiff with a notion for sanctions pursuant to Federal Rule of

Cvil Procedure 11. On February 17, 2005, S&&R filed a nmotion to



voluntarily wthdraw the Section 2 claimw thin the twenty-one
day safe harbor provided for in Rule 11. The Court dism ssed the

Section 2 claimwth prejudice on February 28, 2005.

B. The Prom ssory Estoppel d ains

Scotts al so takes issue wth S&R s handling of the
prom ssory estoppel clains. After filing the anended conpl ai nt,
whi ch included the two prom ssory estoppel clains, SGR argued
that these clainms were not subject to arbitration because they
did not inplicate rights which arise under the distribution
agr eenent .

Cont enpor aneous wWith the proceedi ngs before this Court,
Scotts filed a notion in the Southern District of Chio to conpel
arbitration of a claimfor the paynent of a debt that was filed
by Scotts against the plaintiff. Scotts successfully obtained an
order fromthat court conpelling arbitration on Cctober 20, 2003.

SGER then reversed course with respect to the
prom ssory estoppel clains and agreed to arbitrate them SG&&R
sent a letter to the Court on Novenber 3, 2003 regarding its
intention to arbitrate the prom ssory estoppel clains. Scotts
di d not object and the Court dism ssed the prom ssory estoppel

clainms wthout prejudice on Novenber 13, 2003.



C. S&ER s Conduct in Oher Fora

Scotts al so takes issue wth some of SG&R s litigation
tactics in other fora. Scotts’ chief conplaint in this respect
concerns S&R s litigation tactics in a bankruptcy proceeding.

On February 2, 2004, the day before the arbitration
proceedi ng was set to begin, the plaintiff filed for bankruptcy.
The arbitration went forward nonethel ess and instead of pursuing
the prom ssory estoppel clains, SGR dropped them and sti pul at ed
to an award in Scotts’ favor with respect to the debt that Scotts
clainmed it was owed.

Wi | e the bankruptcy proceedi ng was ongoi ng, SGR filed
four separate plans of reorgani zation. Eventually, the United
States Trustee’s Ofice noved to dism ss the bankruptcy case and

SG&R did not contest this notion.

1. Legal Analysis

28 U.S.C. 8§ 1927 provides:

Any attorney or other person admtted to conduct cases
in any court of the United States or any Territory

t hereof who so multiplies the proceedings in any case
unr easonably and vexatiously nmay be required by the
court to satisfy personally the excess costs, expenses,
and attorneys’ fees reasonably incurred because of such
conduct .

28 U.S.C. § 1927

To violate 8§ 1927, an attorney nust be found to have:



“(1) nmultiplied proceedings; (2) in an unreasonabl e and vexati ous
manner; (3) thereby increasing the cost of the proceedi ngs; and
(4) doing so in bad faith or by intentional m sconduct.” [In re

Prudential Ins. Co. Am Sales Practice Litig. Agent Actions, 278

F.3d 175, 188 (3d Gr. 2002). An attorney nust act with willful
bad faith before an award of sanctions is proper under § 1927.

Baker Indus., Inc. v. Cerberus Ltd., 764 F.2d 204, 209 (3d Cr

1985). Bad faith is evident where, for exanple, the clains
advanced were neritless, where counsel knew or should have known
this, and where the notive for filing the suit was for an

i nproper purpose such as harassnment. Prudential, 278 F.3d at

188. Sinply pursuing a weak clai mdoes not warrant sanctions

under 8§ 1927. Hackman v. Valley Fair, 932 F.2d 239, 243 (3d Cr

1991).

Here, SG&&R s conduct does not support a finding of
wllful bad faith. Scotts’ primary argunment is that the Section
2 claimshould never have been brought in the first place, and
that in any event it should have been withdrawn after April 7,
2004, because SG&R did not adequately investigate sone of the
factual allegations in the conplaint. Scotts states that
enpl oyees of S&&R s client agreed with the factual assertions in
the Peters affidavit which undercut the Section 2 claim

Ronal d Sol do and Dennis Salettel, two of the

plaintiff's executives, did admt that many of the factual



all egations in the Peters affidavit were accurate. However, when
S&ER filed the conplaint, M. Soldo reviewed it and confirned its
accuracy. Furthernore, despite the fact that M. Soldo and M.
Salettel did not question the factual assertions in the Peters
affidavit, M. Soldo stated in an affidavit that he stil

bel i eves that Scotts’ decision not to renew the plaintiff’s

di stribution agreenment harnmed J.R Peters with respect to its
line of professional water soluble fertilizer. (Soldo Decl. 91
1, 6, Apr. 13, 2005).

Scotts al so argues that sanctions are appropriate
because, despite representations to the contrary, SG&R nade no
effort to prosecute its Section 2 claimafter Scotts provided
SGER with the Peters affidavit on April 7, 2004. |In support of
this argunment, Scotts points to SG&R s representation to the
Court at the Septenber 21, 2004 hearing that SG&R expected to
t ake numerous depositions.

S&R admts that no depositions were taken, but asserts
that it spent several hundred attorney hours on discovery,
including multiple interviews with M. Peters after April 7, 2004
in an effort to test the Peters affidavit. Although Scotts
mai ntains its argunent that S&R did not prosecute the Section 2
claim Scotts does not dispute S&&R s clains regardi ng the anount
of time spent on discovery.

Al though it appears that S&R nade sone factua



all egations in the conplaint that were |ater undercut by
enpl oyees of their client, the Court concludes that this al one
does not denonstrate any inproper notives on behalf of S&R
Furthernore, Scotts’ other argunents denonstrate a gradual
capitulation by S&R to Scotts’ demands rather than willful bad
faith. Scotts did not immedi ately request that SG&R w t hdraw t he
Section 2 claimwhen it obtained the Peters affidavit. |Instead,
Scotts waited sone tine before providing SG&R wth a copy.
Additionally, at least as |ate as Septenber 21, 2004, Scotts did
not di spute that S&R was entitled to sone additional discovery
on the Section 2 claim Wen Scotts did request that SG&R
w thdraw the Section 2 claim S&R withdrewit wthin the
requi red twenty-one days under Rule 11

Wth respect to the prom ssory estoppel clains, SGR
did argue that those clains were not subject to arbitration
because they did not arise out of the distribution agreenent
before later agreeing to arbitrate those clains. However, this
change in position appears to have been the result of Scotts
obtaining an order froman GChio district court conpelling
arbitration of Scotts’ claimthat it was owed a debt by the
plaintiff rather than any bad faith on behal f of SG&R

Once SG&R was forced to go to arbitration, it decided
to also arbitrate the prom ssory estoppel clains. SG&R advi sed

the Court of its intention to arbitrate the prom ssory estoppel



cl ai m8 on Novenber 6, 2003 and Scotts did not object. The Court
di sm ssed the prom ssory estoppel clains wthout prejudice on
Novenber 13, 2003. Although S&GR did sign a stipulation,
prepared by Scotts, which stated that the prom ssory est oppel
clainms did arise in connection with the distribution agreenent,
this representation appears to have been a concession by SGR to
facilitate arbitration.

When considering a notion for sanctions, a Court nust
be mndful of chilling the ability of an attorney to vigorously
represent the interests of a client. Hackman, 932 F.2d at 243;

Baker Indus., 764 F.2d at 208. “Inposition of attorney’ s fees

and costs under section 1927 is reserved for behavior of an
egregi ous nature, stanped by bad faith that is violative of

recogni zed standards in the conduct of litigation.” 1In re

O thopedic Bone Screw Prods. Liab. Litig., 193 F.3d 781, 795 (3d
Cr. 1999) (internal quotations omtted). Although S&R could
have done a better job communicating with its client regarding
sonme of the factual assertions in the conplaint and it probably
pursued a weak case in an overly aggressive manner, the Court
does not find that SGR acted with willful bad faith to nultiply
proceedi ngs in a vexatious nanner.

Finally, SG&R s litigation conduct in other fora cannot
formthe basis for an award of sanctions by this Court. O her

courts have held that sanctions only reach conduct that occurred
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in the district court in which the notion for sancti ons was

filed. See e.q., Gid Sys. Corp. v. John Fluke Mg. Co., Inc.,

41 F.3d 1318, 1319 (9th Gr. 1994); In the Matter of Case, 937

F.2d 1014, 1023 (5th Gr. 1991); Argus G oup 1700, Inc. v.

Stei nman, Nos. 96-8011, 96-8244, 96-8618, 1997 U. S. Dist. LEX S
1834 at *9-10 (E.D. Pa. Feb. 20, 1997). Scotts concedes inits
notion that SG&R s conduct el sewhere cannot be the basis for
sanctions before this Court, although Scotts argues it shows a
pattern of vexatious tactics. (Scotts’ Mt. 16). Because the
Court finds that SG&R s conduct before this Court does not
warrant sanctions, the Court will not rely on allegations of
conduct by S&&R in other fora to support a finding of willful bad
faith.

The Court concludes that SG&R s conduct before this
Court did not denonstrate willful bad faith and that an award of
sanctions is not appropriate under 8§ 1927. Thus, the Court need
not reach SGR s argunent that sanctions under 8§ 1927 are not
appropriate when an attorney conplies with Rule 11's safe harbor.

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

U S. HORTI CULTURAL SUPPLY,
I NC. , :

Plaintiff, ) ClVIL ACTI ON
V. :

THE SCOTTS COVPANY, :
Def endant : NO. 03-773

ORDER
AND NOW this 1st day of June, 2006, upon consideration
of the defendant’s notion for sanctions (Docket No. 72), the
exhibits thereto, the opposition filed by the plaintiff’s
counsel, the defendant’s reply and the suppl enental decl arations
filed by the plaintiff’s counsel, IT IS HEREBY ORDERED t hat the
defendant’s notion for sanctions is DENIED for the reasons set

forth in a menorandum of this date.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




