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Before the Court today are defendant WIlliam Harrison’s
pro se objections to the presentence investigation report (“PSI
Report”). For the follow ng reasons, all of defendant’s

obj ecti ons except for one will be overrul ed.

BACKGROUND

On July 8, 2004, defendant WIIliam Harrison was
convi cted of one count of possession of a firearmby a felon, in
violation of 18 U S.C. 8 922(9g)(1).

This case has been before the Court since July 10,
2003. The Court provided an extensive chronol ogy and procedural
history of the case in its February 7, 2006 Menorandum denyi ng
defendant’s notion for acquittal and for reconsideration of the

denial of his Rule 29 notion, United States v. Harrison, 2006 W

287857 (E.D. Pa. 2006), and will not do so here.

Def endant subm tted objections pro se to the



presentence investigation report, in January 2005.! At

def endant’ s sentenci ng hearing on March 21, 2006, the Court
denied all of M. Harrison' s objections on the record except for
one, and found M. Harrison’s total offense level to be 33, his
crimnal history category to be five, and the guidelines to
recommend a period of custody of 210 to 262 nonths. The Court
sentenced M. Harrison to 210 nonths inprisonnent, a five year
peri od of supervised release, a fine of $1000, and a speci al
assessnent of $100.

On March 23, 2006, governnent counsel brought an error
in the calculation of the defendant’s crimnal history score to
the attention of the Court. Because the Court sustained
def endant’ s objection regarding the addition of two crim nal
hi story points for being on parole, the defendant had a total of
nine crimnal history points, and a crimnal history category of
four, not five. The recommended period of inprisonment for an
of fense level of 33 and a crimnal history category of four is
188 to 235 nonths, not 210 to 262 nonths.

On March 27, 2006, the Court vacated the sentence of

defendant WIliam Harrison upon the joint notion of the

1 On March 16, 2005, the Court ordered defense counsel to
file a supplenental brief in support of defendant’s objections
and assert any new objections by May 16, 2005. No subm ssion was
made, and on Novenber 14, 2005, defense counsel stated to the
Court that Defense counsel also stated to the Court that
def endant woul d be relying on defendant’s pro se objections.
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Governnment and the Defendant, and for arithnetical or other clear
error pursuant to Federal Rule of Crimnal Procedure 35(a).

On May 17, 2006, the Court held another sentencing
heari ng, and again denied all of M. Harrison s objections except
for one. The Court sentenced M. Harrison to 188 nonths
i mprisonment, five years supervised rel ease, a $1000 fine, and a
$100 speci al assessnment. This nenorandum el aborates on the

Court’s reasoning for its decision.

1. DEFENDANT’ S OBJECTI ONS

A hj ections Numbers One and Three

Def endant obj ected to paragraphs 29 and 30 of the PSI
report, which calculate defendant’s total offense |evel at 33
poi nts based upon the conclusion that he is an arned career
crimnal within the meaning of U S.S.G § 4B1.4. The Court
overrul ed these objections.

Def endant contended the jury only found himguilty of
18 U.S.C. 8 922(g)(1) — one count of felon in possession — and
never found that he was an arnmed career crimnal. Thus,
def endant argued, Apprendi and its progeny preclude the
sentencing court fromdeterm ning that he is an arnmed career

crimnal, and his total offense | evel should be the rel evant base



of fense level for felon in possession - 24.2 See US. S.G §
2k2. 1.

The sentencing court may appropriately concl ude that
the defendant is an arnmed career crimnal wthin the nmeaning of
USSG § 4Bl.4. See U S.S.G § 4Bl1.4(a) (“A defendant who is
subj ect to an enhanced sentence under the provisions of 18 U S. C
8§ 924(e) is an armed career crimnal.”). Section 924(e) (1)
provi des:

In the case of a person who violates section
922(g) of this title and has three previous
convictions by any court referred to in
section 922(g)(1) of this title for a violent
felony or a serious drug offense, or both

committed on occasions different from one
anot her, such person shall be fined under this
title and inprisoned not less than fifteen
years, and, not wi t hst andi ng any ot her
provi sion of law, the court shall not suspend
the sentence of, or grant a probationary
sentence to, such person with respect to the
convi ction under section 922(qg).

18 U.S.C. 8§ 924(e)(1).® The PSI Report states that the defendant

2 The defendant actually argued for 26, but 24 is the base
of fense |l evel stated in the PSI Report.

3 (A) the term"serious drug offense" neans--

(i) an offense under the Controlled Substances Act (21
US.C 801 et seq.), the Controll ed Substances | nport
and Export Act (21 U S.C. 951 et seq.), or the Maritine
Drug Law Enforcenment Act (46 U S.C. App. 1901 et seq.),
for which a maxi mumterm of inprisonment of ten years
or nore is prescribed by |aw, or

(i1i) an offense under State |law, involving
manuf acturing, distributing, or possessing with intent
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has two prior convictions for “serious drug offenses” and one
prior conviction for a “crinme of violence.”

Al t hough the Probation Oficer’s diction here is
i nprecise, two of defendant’s prior offenses do constitute
“serious drug offenses,” and one constitutes a “violent felony”
for the purpose of triggering the § 924(e) mandatory m ni mum of
15 years. Section 924(e) refers to serious drug offenses and
violent felonies, whereas U S.S.G 8 4B1.2 refers to controlled
substance offenses and crinmes of violence. “It is to be noted
that the definitions of ‘violent felony and ‘serious drug
offense’ in 18 U S.C. §8 924(e)(2) are not identical to the

definitions of ‘crime of violence’ and ‘controll ed substance

to manufacture or distribute, a controlled substance
(as defined in section 102 of the Controll ed Substances
Act (21 U.S.C. 802)), for which a nmaximumterm of
inprisonment of ten years or nore is prescribed by |aw,

(B) the term™"violent felony" nmeans any crine

puni shabl e by inprisonnent for a term exceedi ng one
year, or any act of juvenile delingquency involving the
use or carrying of a firearm knife, or destructive
devi ce that woul d be puni shabl e by inprisonnent for
such termif commtted by an adult, that--

(1) has as an elenent the use, attenpted use, or
t hreat ened use of physical force against the person of
anot her; or

(1i) is burglary, arson, or extortion, involves use of

expl osi ves, or otherw se involves conduct that presents
a serious potential risk of physical injury to another

18 U.S.C. § 924(e)(2).



offense’ used in § 4B1.1 (Career Offender) . . . .” USS G 8§
4bl. 4, Application Note 1. The definitions to 8 924 are found in
Foot not e #4.

The rel evant question for the sentencing hearing was whet her
the defendant’s prior convictions in paragraphs 38 and 39
constituted “serious drug offenses” and whether his conviction in
paragraph 41 constituted a “violent felony.” Only then could
t hese of fenses be predicate offenses that triggered the 8 924(e)
mandat ory m ni num

The Governnent stated that the offenses stated in paragraphs
38 and 39 qualify as serious drug of fenses because they were for
distributing crack cocaine and carry a maxi nrum sentence of 15
years inprisonnment, and the conviction in paragraph 41 qualifies
as a violent felony because it involved force agai nst another
person and was puni shabl e by nore than one year inprisonnent.
The Probation Oficer stated that the statutory maxi numfor the
para. 38 and 39 offenses (possession with intent to distribute a
control |l ed substance) is 10 years.

Apprendi and its progeny specifically carved out prior

convictions as exceptions to the general rule that facts which
wi |l be used to enhance a sentence beyond the “statutory maxi nunf
must be submitted to a jury or admtted by the defendant.
Moreover, recently, the U S Suprenme Court inplicitly approved

the practice of a sentencing court determ ning whether a



defendant’s prior convictions constitute 8 924(e) predicate

of fenses. See Shepard v. United States, 125 S. Ct. 1254

(2005) (specifying the sources to which a sentencing court may
| ook to determ ne whether an offense constitutes a constitute 8§
924(e) predicate offense).

The governnent net its burden of show ng that the
defendant’ s predicate 8 924(e) offenses neet the definitions of
serious drug offense (for the paragraphs 38 and 39 of fenses) and
violent felony (for the paragraph 41 offense). Accordingly, the

Court determ ned that the defendant is an armed career cri m nal

B. hj ecti on Nunber Two

Def endant obj ected to paragraph nunber 44, which
proposed to increase his crimnal history total two points
because he was on parole when he commtted the instant offense.
The Court sustained this objection.

Although it is permssible for a sentencing judge to
engage in judicial fact-finding in determ ning the applicable

advi sory Qui delines Sentencing Range after U S. v. Booker, 543

U.S. 220 (2005),* courts differ on the question of whether the

“ See United States v. Mller, 417 F.3d 358, 362-63 (3d GCir
2005) (“[1]n light of Booker the District Court on remand nust
enpl oy the Guidelines as advisory precepts rather than as
mandatory. . . . [In doing so] the District Court is free to
engage in precisely the sanme exercise in judicial fact finding as
it didin February 2003, so long as such fact finding is
consistent with Booker.”); United States v. Crosby, 397 F.3d 103
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addition of crimnal history points for a finding that the
def endant was on parol e when the offense was conmtted is proper.

See United States v. Paz, 384 F. Supp.2d 806, 810 (E.D. Pa. 2005)

(two crimnal history points added because defendant was on

parole). But see United States v. Leach, 325 F. Supp. 2d 557,

561 (E.D. Pa. 2004) (Dalzell, J.) (holding that after Blakely v.

Washi ngton, 542 U. S. 296 (2004), a sentencing court was
prohibited fromfinding that fact that a defendant was on
probation at the time he conmtted the instant offense).

The Third Grcuit has stated that a defendant’s
adm ssion that he was on parol e when the offense was commtted
may be sufficient to raise his crimnal history points, but has

not definitively ruled on the matter. United States v. Spivey,

127 Fed. Appx. 30, 36 (3d Cr. 2005). See also U S. v. Copes,

2005 W 2084351, at *5 n.2 (E.D.Pa. 2005) (addition of crimnal
hi story poi nt because defendant was on parol e was proper;
def endant did not dispute that parole had not expired).

Because of the uncertainty surrounding the issue, the
Court sustained defendant’s objection to the addition of two

additional crimnal history points.

(2d. Cir.), abrogation on other grounds recognized by, United
States v. Lake, 419 F.3d 111 (2d Cr. 2005) (“as a result of the
remedy Opinion in Booker/Fanfan . . , the maxi mum | awful sentence
is the statutory maxi mum sentence, and because judicial fact-
findi ng under advi sory guidelines cannot increase that |awful

maxi mum judicial fact-finding now encounters no Sixth Anendnent
difficulties.”).




C. hj ecti on Nunber 4

The defendant objected to paragraphs 38, 39, and 41,
stating that those of fenses represent one conviction because they
were related and were consolidated for sentencing.

Thi s objection was overruled. The Guidelines Minual

provi des:

Prior sentences are not considered related if

they were for offenses that were separated by

an intervening arrest (i.e., the defendant is

arrested for the first offense prior to

conmmtting the second offense). Oherw se,

prior sentences are considered related if they

resulted from offenses that (1) occurred on

t he sane occasion, (2) were part of a single

common  schenme  or pl an, or (3) wer e

consolidated for trial or sentencing.
US S G § 4A1.2, Application Note 3.

The Probation officer found the crines in paragraphs
38, 39, and 41 to be unrel ated because each offense was separated
by an underlying arrest. See the Table below. The Probation
Oficer did find the crinmes in paragraphs 40 and 41 to be rel ated
because they were consolidated for sentencing, and it did not
appear that an intervening arrest separated these crines.?®
Therefore, the Probation Oficer only assigned crimnal history

points to the offense in Paragraph 41, as it carried the | onger

It appears that the offense for Paragraph 41 took place on
January 28, 1990 and the of fense for Paragraph 40 took place on
March 8, 1990. Because defendant was not arrested for the
of fense that took place on January 28, 1990 until January 1991,
there was no intervening arrest between the two of fenses.
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sentence. U S.S.G 8§ 4A1.2(A)(2).
PSI Rep. O fense Date Arrest Date Dat e Sentence
Para. # | nposed/
Di sposition

38 11/11/1988 11/11/1988 4/ 23/ 1991
39 7/ 14/ 1989 7/ 14/ 1989 4/ 23/ 1991
40 3/ 8/ 1990 3/ 8/ 1990 4/ 23/ 1991
41 Ei t her 1/ 16/ 1991 4/ 23/ 1991

1/ 28/ 1990 or

11/ 28/ 1990

(the P/ O has

provi ded

conflicting

i nformati on)

The Court found that the offenses in paragraphs 38, 39,
and 41 are not rel ated because the defendant was arrested for
each of the relevant offenses before he commtted the next

of f ense.

D. hj ecti on Nunber Five

The defendant objected to paragraph 23, which proposed
to enhance his offense | evel two points because the firearmthe
defendant illegally possessed had an obliterated serial nunber.
See U S.S.G 8§ 2K2.1(b)(4) (“If any firearmwas stolen, or had an
altered or obliterated serial nunber, increase by 2 |levels.”).

Def endant argued that this fact was not charged in the
i ndi ct ment.
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The defendant was wong. The superseding indictnment
plainly states that the defendant “knowi ngly possessed . . . a

firearm. . . with an obliterated serial nunber.” Thus, there is

no Si xth Amendnent problemw th considering this fact to enhance

the defendant’s offense | evel, and the objection was overrul ed.

E. hj ecti on Nunber Six

The defendant objected to paragraphs 1, 2, 8, 29, 22,
23, 27, 29, 30, 38, 39, 41, 44, 71, 72. These objections were
founded upon his objection to the entire Guideline schene as
unconsti tutional .

After Booker, the Guidelines are now advisory, and were

treated as such by the Court. The objection was overrul ed.

F. hj ecti on Nunber Seven

As to paragraphs 38, 39, 40, and 41, the defendant
contended he pled guilty to m sdeneanors and not felonies, and,
therefore, he should not receive three crimnal history points
for each conviction.

Under U.S.S.G 8§ 4A1.2(b)(1) and 4Al.2, Application
Note 2, the awarding of crimnal history points is determ ned by

t he maxi num sentence i nposed and not whether the crines are
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desi gnated as m sdeneanors or felonies in the state.® For

pur poses of counting crimnal history points, a “prior sentence
of inprisonnment exceedi ng one year and one nonth” warrants a 3-
point increase to the defendant’s crimnal history total.

U S S G § 4A1.1.

According to the Probation Oficer, the defendant’s

6 U S S G 8§ 4A1.2(b)(1) provides: “The term‘sentence of
i nprisonnment’ neans a sentence of incarceration and refers to the
maxi mum sent ence i nposed.” Application Note 2 to that section
provi des:

To qualify as a sentence of inprisonnment, the defendant
must have actually served a period of inprisonnment on
such sentence (or, if the defendant escaped, woul d have
served tine). See 88 4Al1.2(a)(3) and (b)(2). For the
pur poses of applying 8 4A1.1(a), (b), or (c), the length
of a sentence of inprisonment is the stated naximum
(e.q., in the case of a deternm nate sentence of five
years, the stated maxinumis five years; in the case of
an_indetermnate sentence of one to five years, the
stated maximum is five years; in the case of an
indeterm nate sentence for a term not to exceed five
years, the stated maxinumis five years; in the case of
an _indeterm nate sentence for a termnot to exceed the
def endant's twenty-first birthday, the stated maxi numis
t he anbunt of tine in pre-trial detention plus the anpbunt
of time between the date of sentence and the def endant's
twenty-first birthday). That is, crimnal history points
are based on the sentence pronounced, not the |ength of
time actually served. See § 4Al.2(b)(1) and (2). A
sentence of probation is to be treated as a sentence
under 8 4Al.1(c) wunless a condition of probation
requiring inprisonment of at Ileast sixty days was
i nposed.

Id. (enphasis added).
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convictions in paragraphs 38 and 39 each carried a maxi num
sentence of 10 years, the conviction in paragraph 40 carried a
maxi mum sentence of 5 years, and the conviction in paragraph 41
carried a maxi mum sentence of 14 years. Moreover, the defendant
served prison time for all those convictions. Therefore, each
falls under 8§ 4Al.1(a) (calling for a 3-point increase) because
t he sentence of inprisonnent for each prior sentence exceeds one
year and one nont h.

It should be noted that this conclusion is unaffected
by the fact that certain of the state offenses under which the
def endant was sentenced were called “m sdeneanors.” An offense
can be | abeled a “m sdeneanor” by the state statute, but stil
warrant a three-point enhancenent to the crimnal history total
under the Guidelines because the maxi num sentence exceeds one
year and one nonth. See, e.qg., 18 Pa. Cons. Stat. Ann. § 1104
(“A person who has been convicted of a m sdeneanor nmay be
sentenced to inprisonnent for a definite termwhich shall be
fixed by the court and shall be not nore than: (1) Five years in
the case of a m sdeneanor of the first degree. (2) Two years in
the case of a m sdeneanor of the second degree. (3) One year in
the case of a m sdeneanor of the third degree.”). Thus, a
m sdeneanor (1) or (2) under Pennsylvania |aw would qualify for a

t hr ee- poi nt enhancenent under the Guidelines.

Thi s objection was overrul ed.
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1. CONCLUSI ON

For the foregoing reasons, the Court overruled all of
defendant’ s objections to the presentence objection report except
for that as to paragraph 44. The objection as to paragraph 44,
adding two crimnal history points because the defendant was on

parol e when the instant offense was commtted i s sustained.
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