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The three defendants have been charged with one count
of conspiracy to commt honest services nmail fraud and four
counts of honest services nmail fraud. M. Biondi has al so been
charged with one count of structuring nonetary transactions for
t he purpose of evading currency requirenents and two counts of
filing false tax returns. M. Mzzerle has al so been charged
wi th one count of making false statenents and five counts of
filing false tax returns. Al defendants nove for severance of
either certain counts or their entire case. The Court will deny
t he notions.

The indictnent alleges: (1) that M. Biondi was the
adm ni strator of the Borough of Norristown, a high-ranking public
official with the authority to award public contracts and pay
vendors; and (2) that Messrs. Mazzerle and Carbo, two | ocal
busi nessnmen, made secret cash paynents to M. Biondi at the sane
time M. Biondi was exercising his discretion to award them nore

t han one hundred thousand dollars in municipal contracts. The



schenme charged in the indictnment involved the ownership of two
commercial tri-axle dunp trucks by M. Biondi and his use of the
trucks in a secret profit-making business. The indictnent
contends that M. Biondi hid his unlawful interest in this
business with the assistance of the other defendants.
Rul e 14 of the Federal Rules of Crimnal Procedure
states in part:
| f the joinder of offenses or defendants in an
indictment, an information, or a consolidation for
trial appears to prejudice a defendant or the
governnent, the court nmay order separate trials of
counts, sever the defendants’ trials, or provide
any other relief that justice requires.
A defendant has “a heavy burden in gaining severance.” United

States v. Quintero, 38 F.3d 1317, 1343 (3d Cir. 1994). The

burden is so high because “[t]here is a preference in the federal

systemfor joint trials of defendants who are indicated

together.” Zafiro v. United States, 506 U S. 534, 537 (1993);

accord United States v. Urban, 404 F.3d 754, 775 (3d Cr. 2005).

Def endants are not entitled to severance nerely because
they may have a better chance of acquittal in separate trials or
because the evidence is different as to each defendant. Rather,
district courts should grant severance only if there is a serious
risk that a joint trial would conprom se a specific trial right
or prevent the jury frommaking a reliable judgnent about guilt
or innocence. Zafiro, 506 U S. at 538. Because differing |evels
of evidence are inherent in joint trials, “[p]rejudice should not

be found in a joint trial just because all evidence adduced is
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not germane to all counts agai nst each defendant or sonme evi dence
adduced is nore damagi ng to one defendant than others.” United

States v. Console, 13 F.3d 641, 655 (3d Cr. 1993) (interna

guotation marks omtted). Rather, the preferred renmedy in such a
situation is to instruct jurors regarding which evidence is

adm ssi bl e agai nst which defendant. See Zafiro, 506 U. S. at 540-

41; United States v. Voigt, 89 F.3d 1050, 1096 (3d G r. 1996).

Further, severance is not appropriate when the sane or

substantially the same evidence will be presented in both trials
proposed by a defendant in a notion to sever. See Console, 13
F.3d at 655.

The United States Court of Appeals for the Third
Circuit has instructed that the fact that only sone defendants
are charged in certain counts is not usually grounds for
severance:

W see no reason why, in a joint trial of

def endants charged with participating in a
conspiracy, the fact that the grand jury charged
one defendant separately with an additional
crimnal act sonmehow would interfere with the
petite jury's ability to consider the evidence
agai nst each defendant on each count separately.

In fact, there was nothing unusual in the
jOlnder of charges and defendants in this case
for, as we have recogni zed, undoubtedly, there are
many crimnal cases in which defendants are tried
together on different counts, so that all evidence
is not germane to all the counts agai nst each
defendant. . . . Indeed, the Federal Rules of
Crimnal Procedure in allow ng joinder of
def endants expressly contenplate as nmuch: ‘Al
def endants need not be changed in each count.’

Fed. R Crim P. 8(b).

United States v. Lore, 430 F.3d 190, 205 (3d Cr. 2005).
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The defendants stress different argunents in their
notions for severance. The Court will discuss each defendant’s
notion separately.

M. Biondi noves to sever count seven which charges
only M. Mazzerle with nmaking a fal se statenent to federal
agents, by falsely denying to federal agents that M. Biondi
owned a truck titled in the name of M. Mazzerle s conpany and by
fal sely denying that he had nade paynents to M. Biondi. M.

Bi ondi argues that M. Mazzerle's false statenent directly
inplicates M. Biondi in the charged conspiracy and that, if M.
Mazzerle's false statenent is introduced at trial, the jury wll
be unable to follow this Court’s instructions about the [imted
adm ssibility of the statenment and will convict M. Biondi on

i mproper grounds.

The Court is not persuaded by the concerns about the
statenent raised by M. Biondi. The statenment is not going to be
used “against” M. Biondi. It is not comng in for the truth of
the matter asserted therein so it is not hearsay. The
government’s goal is the opposite — to prove that the statenent
was false. Nor is this a situation where one defendant’s
confession inplicates another. The Court will give limting
instructions that nake clear to the jury that they nust consider
this alleged statement of M. Mazzerle in considering only the

charges agai nst M. Mazzerle.



M. Carbo noves for severance on the ground that he has
a good faith basis to believe that M. Biondi would testify on
M. Carbo’s behalf at a separate trial. 1In deciding a notion to
sever on this basis, the United States Court of Appeals for the
Third Crcuit has instructed district courts to consider the
following four factors: “(1) the likelihood of co-defendants
testifying; (2) the degree to which such testinony would be
excul patory; (3) the degree to which the testifying co-defendants

coul d be inpeached; [and] (4) judicial economy.” United States

v. Davis, 397 F.3d 173, 182-83 (3d Cir. 2005); United States v.

Gonzal es, 918 F.2d 1129, 1137 (3d Gr. 1990).

At the hearing on the severance notion, counsel for M.
Biondi stated that M. Biondi would be willing to testify on M.
Carbo’s behalf at a separate trial as long as that trial occurred
after his owm trial so that he would not waive any Fifth
Amendnent privilege. M. Carbo would illicit the follow ng facts
fromM. Biondi at a separate trial: M. Carbo has been doing
busi ness in the Borough since 1998; M. Biondi’'s decisions to
award business to M. Carbo have never been influenced by any
award or any noney that M. Carbo ever gave to M. Biondi for the
use of his trucks; no truck M. Biondi ever owned or any other
asset that he ever owned was concealed in any way by titling or
insuring that asset in the nane of M. Carbo or M. Carbo’s
busi nesses; none of the trucks used by M. Carbo was ever used in

a Borough job; M. Carbo paid M. Biondi the prevailing rate for



the use of his trucks; the work was actually performed and
actual |y needed; no paynents were nade through straw nmen or
through third parties; M. Carbo had no invol venment in hel ping
M. Biondi conceal whatever ownership or interest he had in the
two trucks at issue; and, M. Biondi never spoke with M. Carbo
concerning M. Biondi’s reporting obligations.

The governnent responds that during a three hour
nmeeting of M. Biondi with the governnment, M. Biondi incul pated
himself as well as the two co-defendants. He told the governnent
that he had titled trucks in M. Mzzerle's name and received
cash paynents from M. Mazzerle and M. Carbo at the sane tine
that he was awardi ng t hem over one hundred t housand dol |l ars of
Bor ough work. M. Biondi approved the paynents to them and
signed the checks. The governnment al so argues that many of the
facts that M. Carbo would like to elicit fromM. Biondi are not
excul patory. For exanple, the governnent contends that whether
or not M. Biondi was influenced by the cash paynents at issue is
not excul patory because it is irrelevant to an honest services
charge in a non-disclosure conflict of interest case.

The governnent al so argues that M. Biondi could be
i npeached. According to the governnment, M. Biondi has conceded
that he lied on ethics forms and on his tax returns. The
government contends that there are also a nunmber of other

transactions in which M. Biondi engaged with the defendants



whi ch were designed to conceal his relationship with them and his
use of the trucks and his receiving cash paynments fromthem

When the Court evaluates the four factors set out by
the Third Crcuit in Davis, it concludes that severance i s not
appropriate here. Although there is a strong likelihood that M.
Biondi would testify at a later trial of M. Carbo, much of the
testimony M. Carbo intends to elicit fromM. Biondi is not
excul patory and M. Biondi would be inpeached in substantial ways
by the government. Judicial econony strongly favors a joint
trial here.

M. Mazzerl e bases his severance notion primarily on
the ground that statenents made by M. Biondi or M. Carbo to the
government’s confidential informant are inadm ssible hearsay and
if introduced in a trial of M. Mzzerle would deprive himof his
rights to a fair and inpartial trial.

The governnent proposes to introduce portions of
approximately four recorded conversations at trial. M. Mzzerle
is a party to two of the conversations, one on Cctober 20, 2003,
and one on Novenber 6, 2003. M. Mazzerle is not a participant
in two other conversations, one on Novenber 17, 2003, and one on
Novenber 20, 2003. M. Mazzerle argues that these statenents are
i nadm ssi bl e hearsay against him The governnent does not
contend that these statenents qualify under any exception to the
hearsay rule. The governnent’s argunent is that either they are

not being brought in for the truth of the matter asserted or that



they are entirely consistent with the conversations involving M.
Mazzerl e.

The Court has reviewed all four of these conversations
and finds that the governnent’s description of themin its
response to M. Mazzerle's notion for severance is accurate. 1In
t he Novenber 17, 2003, conversation, M. Biondi stated that M.
Mazzerl e and his business partner are able to do mai nt enance work
on dunp trucks thensel ves, that M. Mazzerle' s conpany and ot hers
in the hauling business make noney, and that M. Mazzerle and his
busi ness partner would try to “f—Kk” the governnent informant if
he approached them for work. The only nmention of M. Mazzerle in
t he Novenber 20, 2003, conversation is when M. Carbo stated that
he knew that M. Biondi’s truck is titled in M. Mazzerle' s nane.
There does not appear to be anything in either of these
conversations that is in any way inconsistent with what M.
Mazzerle stated in the two conversations in which he was a
participant. |[If there is some specific section of one of the
tapes that one of the defendants seeks to redact, he may raise
that issue. For exanple, in the Novenber 17, 2003, tape, M.

Bi ondi says that M. Mazzerle and his business partner were
trying to “f—k” M. Corropol ese if he approached them for work.
The Court will consider redacting that statenent.

An appropriate Order foll ows.
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ORDER

AND NOW this 9" day of May, 2006, upon
consi deration of defendants’ notions to sever (Docket Nos. 41,
51, 58, and 71), the governnent’s oppositions, the defendants’
replies thereto, and after oral argunment on February 24, 2006, IT
| S HEREBY ORDERED t hat said notions are DEN ED for the reasons

stated in a nenorandum of today’s date.
BY THE COURT:

/[s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




