IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
KEYNAN GREEN : NO. 05- 544-1
MEMORANDUM
Dal zel I, J. May 5, 2006

Def endant Keynan Green, charged here with ten counts of
drug and gun offenses, has filed a notion to suppress evidence
sei zed pursuant to a search warrant that Mgistrate Judge
Caracappa issued on August 22, 2005. As Green only questions the
adequacy of the affidavit of probable cause that grounds the
search warrant for 4509 Devereaux Street in | ower Northeast
Phi | adel phia, we measure the affidavit against rather settled

j urisprudence.

Fact ual Backqgr ound

Four times in June of 2005, Phil adel phia Police Oficer
Kennet h Bet hea of the Intensive Drug |Investigation Squad
("IDS"), acting undercover, bought crack from Keynan G een.
August 22, 2005 Aff. of Oficer Andrew Rehr ("Rehr Aff.") { 4.
In total, Green sold Bethea 61.6 grans. Id. Each transaction
took place in Philadel phia, and nenbers of ID S and
Phi | adel phia's DEA Task Force saw all four transactions. Id. On
two of these occasions, June 17 and June 22, 2005, surveillance
of ficers watched Green | eave 4509 Devereaux Street and drive
directly to the pre-arranged sale location. [d. 1 5. Onafifth

date in June, Bethea called Geen to buy crack, and G een



directed Bethea to go to the intersection of Devereaux and
Jackson Streets, near the 4500 bl ock of Devereaux. Id. § 6.
When Bethea called G een to finalize their arrangenents that day,
Green never answered, and the deal was not consunmat ed. 1d.

On August 11, 2005, Magistrate Judge Wl sh signed a
conpl ai nt and warrant charging Geen with distributing and
possessing with intent to distribute cocaine base, in violation
of 21 U.S.C. 88 841(a)(1) and (b)(1)(A. I1d. T 7. On August 22,
2005, officers went to 4509 Devereaux Street to arrest Geen
When Green exited, he saw the officers, fled, and dropped a clear
pl astic baggie with fifteen packets and four other baggies
W thin, each containing crack. [d. 1 8 The total net weight
was reported to be 43.4 grans. |d.

After arresting G een, DEA Task Force Oficer Andrew
Rehr submtted an application and affidavit for search warrant to
Judge Caracappa. |In addition to relating the above facts, Rehr
descri bed his background as a Phil adel phia police officer for
twenty-four years who had been assigned to the Departnent's
Narcotics Bureau for thirteen years and to the DEA Task Force for
seven years. Rehr Aff. § 1. Rehr also conmunicated his
suspi ci on, based on his experience, that G een had records, drug
contraband, and weapons hi dden sonewhere. 1d. 1 10.

After Judge Caracappa signed a search warrant, DEA Task
Force agents entered 4509 Devereaux Street. They sei zed bags
contai ning over 100 grans of cocai ne base and $850 in currency.

They al so seized a .45 caliber Ruger sem -automatic pistol with
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ei ght rounds of .45 caliber ammunition, and a Wnchester
anmuni tion box with thirty-one rounds of .380 amuniti on.
Additionally, the agents found assorted paraphernalia including a
heat sealer and an electronic scale. The search al so produced a
Pennsyl vania driver's license, MasterCard credit card, and
Mei neke receipt, all in Geen' s nane, as well as mail addressed
to him See Gov.'s Mem, at 3-4.

On Septenber 21, 2005, a Gand Jury indicted Geen for
di stribution of cocaine base (four counts), possession with
intent to distribute cocaine and cocai ne base (four counts),
possession of a firearmin furtherance of a drug-trafficking
crime (one count), and being a felon in possession of a firearm
(one count). In essence, Green's suppression notion contends
that Rehr's affidavit was deficient because it failed explicitly

to connect his drug dealing with 4509 Devereaux Street.

1. Legal Anal ysis

1. Probabl e Cause

A district court's review of a nagistrate judge's
probabl e cause determination is deferential. The district court
nmust deci de nerely whether the magi strate judge had a

"substantial basis" for finding probable cause. United States v.

Whitner, 219 F.3d 289 (3d Cir. 2000) (quoting lllinois v. Gates,

462 U.S. 213, 236 (1983)); see also United States v. Hodge, 246

F.3d 301, 305 (3d Gr. 2001) (Alito, J.) (sanme). The district

court does not independently assess whet her probable cause



exi sted but rather "determ ne[s] only whether the affidavit
provides a sufficient basis for the decision the nagistrate judge

actually made.” United States v. Jones, 994 F.2d 1051, 1057 (3d

Gir. 1993).

Then-CGircuit Judge Alito's analysis in Hodge is
pointedly relevant to G een's case. In Hodge, Virgin |Islands
police arrested Hodge after watching himattenpt a drug deal,
fl ee, and discard 250 grans of crack. 246 F.3d at 304.
Following the arrest, an officer filed an affidavit seeking a
search warrant for Hodge's hone. 1d. |In that affidavit, the
of fi cer described Hodge's flight, possession, and arrest. |d.
"Based upon his training and experience," the officer swore,
"persons involved in the receipt and distribution of controlled
subst ances commonly keep within their residences evidence of
their crimnal activity.” 1d. at 304-05. This excerpt was the
only part of the affidavit that touched on Hodge' s hone.

Relying on the officer's affidavit, a nagistrate found
probabl e cause to search the hone and i ssued a warrant. 1d. at
305. During the search, the police found 600 granms of crack,
thirty grans of marijuana, |ive ammunition, and a nmachi ne gun.
Id. Before trial, the district court suppressed this evidence on
the basis that the affidavit failed to establish a nexus between
Hodge's drug activity and his hone. 1d. On appeal, the
Governnent argued that the affidavit provided a substantial basis

for finding probable cause and that, in any event, the officers



relied on the warrant in good faith. 1d. The panel® agreed.
Id. at 304.
At the outset, the panel addressed the very argunent
G een nakes here and enphasi zed that "direct evidence |inking the
pl ace to be searched to the crine is not required for the

i ssuance of a search warrant.” 1d. at 305 (quoting United States

v. Conley, 4 F.3d 1200, 1207 (3d Cr. 1993)). Wile the panel
acknow edged that no direct evidence |inked Hodge's honme to his
drug dealing, it underscored that "there was significant evidence
fromwhich the magi strate judge m ght reach that concl usion.™

Id. at 306. First, because Hodge possessed a |arge quantity of
crack when he was arrested, carried drugs in the front of his
pants to avoid detection, and used a rental car (also,

presumably, to avoid detection), the panel inferred that he was
"an experienced and repeat drug deal er who would need to store
evidence of his illicit activities sonewhere." 1d. (enphasis
added). Fromthat inference, the panel then extrapolated, "It is
reasonable to infer that a person involved in drug dealing on
such a scale would store evidence of that dealing at his hone."
Id. Second, the panel noted that Hodge's hone was in the sane
city where he attenpted the drug deal, there was probabl e cause
to arrest himon drug charges, and the police officer's suspicion
-- in light of his counter-narcotics experience -- was entitled

to at | east sone deference. |1d. at 307.

1. Judge Mansmann and Judge Full am (sitting by designati on)
j oi ned Judge Alito.



The affidavit here, |ike the one in Hodge, showed that
Green was an experienced and repeat drug dealer. In June of
2005, Green sold crack to Bethea four tinmes. Rehr Aff. 1 4. As
a drug dealer, Geen, |ike Hodge, needed to store his contraband

and records sonewhere. See Hodge, 246 F.3d at 306. And, as in

Hodge, Green's hone was in the sanme city where he sold drugs, id.
19 3-4, there was anpl e probable cause to arrest himon drug
charges, id. Y 7-8, and the affiant's suspicions as a seasoned

| aw enforcenent officer are entitled to sone deference, id. 1T 9-
10.

Even nore conpelling than in Hodge, the affidavit here
actually linked this site to Geen's drug dealing. First, on
June 17, 2005 and June 22, 2005, surveillance officers watched
Green exit 4509 Devereaux Street and drive directly to the pre-
arranged sale location. [d. 1 5. Second, on a fifth date in
June, Green told Bethea that the crack sale would occur at "an
intersection at the corner of the 4500 [ sic] of Devereaux", and
he directed Bethea to drive to that intersection. 1d. 1 6.

Last, when the police arrested Green, "he exited 4509 Devereaux

Street", fled, and dropped 43.4 grans of crack. 1d. § 8.°2

2. At the conclusion of the suppression hearing this day,

Green's abl e defense counsel nade an offer of proof regarding the

testinmony of a witness who, it is clained, would testify that § 8

of Oficer Rehr's affidavit was incorrect insofar as it

referenced di scardi ng of packets and baggi es "each contai ni ng

al l eged crack cocaine.” See Rehr Aff. 9 8  This proffer, even

i f accepted, does not warrant even the exploration of a Franks

hearing because the proffered testinony does not dispute the

defendant's Iink to 4509 Devereaux Street nentioned in that
(continued...)



To be sure, as Green's counsel noted at oral argunent,
nowhere in Oficer Rehr's affidavit is there | anguage that states
t hat "4509 Devereaux Street was G een's stash house" or words to
that effect. Instead, Oficer Rehr ended his affidavit with the
conclusion that "I believe that there is probable cause to search
4509 Devreaux Street for controlled substances [etc.]."

W are aware of no jurisprudence in this Grcuit or
fromthe United States Suprene Court that would require an

affiant to incant, in haec verba, words to the effect that "this

pl ace i s where defendant runs his drug operation.” |ndeed, the
teaching of Hodge is quite to the contrary. Wthin the four
corners of Oficer Rehr's affidavit it is pellucid that |aw
enforcenent did not pick 4509 Devereaux Street out of the air,

but had seen that site recur as the venue for sone aspect of
Green's drug operation. Search warrant jurisprudence requires no

nor e.

2. Good Faith Exception

Even if Judge Caracappa | acked a substantial basis for
finding probabl e cause, Green's notion would fail unless he could
refute the good faith exception. Under that exception, the

suppressi on of evidence is inappropriate when an officer

executes a search in objectively reasonable reliance on a

2. (...continued)

paragraph or in the recitation in 1 5 regarding two prior
occasions ("G een exit[ed] 4509 Devereaux Street" on June 17 and
June 22, 2005 and then imediately "sold the crack to Oficer
Bethea"). 1d. 1 5.



warrant's authority.'" Hodge, 246 F.3d at 307 (quoting United
States v. Wllians, 3 F.3d 69, 71 n.2 (1993)). "The test for

whet her the good faith exception applies is 'whether a reasonably
wel |l trained officer would have known that the search was illega

despite the magi strate [judge's] authorization.'" United States

v. Loy, 191 F.3d 360, 365 (3d Gr. 1999) (quoting United States

v. Leon, 468 U. S. 897, 922 n.23 1984)). The nere existence of a
warrant usually suffices to prove that an officer conducted a
search in good faith and justifies application of the good faith
exception. Hodge, 246 F.3d at 308 (citing Leon and WIllians).

Here, to refute the good faith exception, G een would
have to show that (1) Judge Caracappa issued the warrant in
reliance on a deliberately or recklessly false affidavit; (2)
Judge Caracappa abandoned her judicial role and failed to perform
her neutral and detached function; (3) the warrant was based on
an affidavit "so lacking in indicia of probable cause as to
render official belief inits existence entirely unreasonable;"
or (4) the warrant was so facially deficient that it failed to
particul arize the place to be searched or the things to be
seized. WIllians, 3 F.3d at 74 n.4. Geen does not seriously
contend, nor could he, that any of these apply.

Under settled jurisprudence, it was entirely reasonabl e
for the officers to rely on Judge Caracappa' s authorization to
search 4509 Devereaux Street for drugs, drug paraphernalia, and

guns. Hodge, 246 F.3d at 309; Wllianms, 3 F.3d at 74.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
KEYNAN GREEN E NO. 05-544-1
ORDER

AND NOW this 5th day of May, 2006, upon consideration
of defendant's notion to suppress physical evidence (docket no.
52) and the Governnment's response thereto, and after a hearing
this day and in accordance with the foregoing Menorandum it is

her eby ORDERED that the notion is DEN ED.



BY THE COURT:

Stewart Dal zel |, J.

10



