IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TRACEY FLUELLEN : ClVIL ACTION
. :
OFFI CER M CHAEL TI RADO, et al. NO. 05-2314
MEMORANDUM
Bartle, C. J. May 4, 2006

Plaintiff Tracey Fluellen filed this action on May 15,
2005 agai nst M chael Tirado, Allison Mankoski, Robert Schwart z,
and John/ Jane Doe, police officers enployed by the Del anare River
Port Authority of Pennsylvania and New Jersey ("Port Authority").
She alleges that, as a result of an altercation on June 30, 2003
at the Broadway Station on the Port Authority Transit Corporation
("PATCO') Speedline, the police officers violated her right under
the Fourth Amendnment to be free fromunl awful seizures, nanely
excessive force and false inprisonnent. U S. CONST. AMEND. | V.
She seeks relief pursuant to 42 U.S.C. § 1983. She also asserts
state | aw causes of action for assault and battery, negligence,
and gross negligence. On February 22, 2006, plaintiff filed her
pendi ng notion to anmend her conplaint to include additional
causes of action against the police officers and to add as a
def endant the Port Authority for failure to train and supervise
t hese individual defendants.

The police officer defendants answered the conplaint on

July 18, 2005. Once a responsive pleading has been served, Rule



15 of the Federal Rules of G vil Procedure allows a plaintiff to
anend her conplaint "only by | eave of court.” Fed. R GCv. P
15(a). Leave "shall be freely given when justice so requires.”
Id. Plaintiff's notion to anend, however, was filed after the
two-year limtations period applicable to her clains expired. 42
PA. Cons. STAT. ANN. 8 5524; N.J. STAT. ANN. 8§ 2A:14-2; Saneric

Corp. of Delaware v. City of Phil adel phia, 142 F.3d 582, 599 (3d

Cr. 1998). Thus, the amendnents advanced by plaintiff are
barred unl ess they can be deened tinely under the "rel ati on back”
provision of Rule 15(c). Rule 15(c) provides, "An anmendnent of a
pl eadi ng rel ates back to the date of the original pleading when

the claimor defense asserted in the anmended pl eadi ng arose
out of the conduct, transaction, or occurrence set forth ... in
the original pleading." Fed. R Gv. P. 15(c)(2).

In the anended conpl aint she seeks to file, plaintiff

presents the followi ng additional clains': (1) in Count II, a
cause of action against the police officers for assault and
battery, negligence, and gross negligence, pursuant to § 1983;
(2) in Count 111, a claimagainst the Port Authority for failure
to train and supervise the police officers, pursuant to § 1983;
(3) in Count VI, a state |law claimagainst the police officers

for intentional infliction of enotional distress; (4) in Count

VII, a state | aw claimagainst the police officers for fal se
1. Counts I, 1V, and V of the anended conpl ai nt have al ready
been alleged in the original conplaint as Counts | and Il and

need not be di scussed here.
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i mprisonnment; (5) in Count VIII, a state |aw cause of action
agai nst the police officers for false arrest; and (6) in Count
| X, a state | aw cause of action against the police officers for
mal i ci ous prosecution. Each of these new clains arises out of
plaintiff's confrontation with the police officers on June 30,
2003. Plaintiff may amend her conplaint to include Counts Vi

t hrough | X agai nst the original defendants.

Count 11 is brought pursuant to 8 1983 but all eges
violations of state law rights. Section 1983 "is not a source of
substantive rights but a vehicle for vindicating rights conferred
by the U.S. Constitution or by federal statute.” DiBella v.

Bor ough of Beachwood, 401 F.3d 599, 601 (3d G r. 2005). Actions

under 8 1983 may not be brought to enforce violations of state

law rights. See Kalina v. Fletcher, 522 U S. 118, 123 (1997);

see also DiBella, 401 F.3d at 601. Plaintiff has failed to state

a clai mupon which relief may be granted in Count Il and to all ow

this anendment would be futile. Foman v. Davis, 371 U S. 178,

182 (1962).

The final question is whether plaintiff may anend her
conplaint to include Count Il with a claimunder 8§ 1983 agai nst
the Port Authority for failure to train and supervise the
i ndi vi dual defendants. As noted above, it is undisputed the two-
year limtations period had expired by the tinme the pending
nmotion was filed. Under such circunstances plaintiff may only
name the Port Authority, as a new party, if three prerequisites

are satisfied: (1) the claimin the anended pl eadi ng nmust have
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arisen out of the "conduct, transaction, or occurrence" set forth
in the original pleading; (2) within 120 days of institution of
the action, the party to be brought in by anendnment nust have
recei ved "such notice of the ... action that the party will not
be prejudiced in maintaining a defense on the nerits"; and (3)

wi thin 120 days of institution of the action, the party to be
brought in by amendnent nust have known or shoul d have known
that, "but for a m stake concerning the identity of the proper

party,” the action would have been brought against that party.
Fed. R Civ. P. 15(c)(3). Qur Court of Appeals has held that

m st ake concerning the identity of the party includes not only a
m sidentification or msnomer but an om ssion due to | ack of

knowl edge at the tinme the conplaint was filed. Arthur v. Mersk,

434 F.3d 196, 207 n. 13, 208-09 (3d G r. 2006).

We have already determned that the claimin Count 11
ari ses out of the same occurrence set forth in the original
conplaint. Further, the Port Authority does not dispute that it
received notice of this action within the requisite tinme period
and woul d not be prejudiced if required to defend agai nst the
cl ai m sought to be asserted.

We are not dealing here with a msnonmer. The decision
on joinder of the Port Authority turns on whether it should have
known that it would have been named a defendant but for the
plaintiff's lack of know edge concerning its identity. Plaintiff

cannot satisfy this requirenent.



First, plaintiff knew about the identity of the Port
Aut hority fromthe outset. She admits that at the tinme she filed
her conpl aint she had no reason to believe that the Port
Aut hority violated any of her rights. It was not until she
recei ved subsequent disclosure statenents by the defendants
during discovery that she all egedly becanme aware of standard
operating procedures and training practices relating to the
of fi cer defendants' conduct.

Furthernore, it cannot be said that the Port Authority
shoul d have known it woul d have been sued. While it enployed the
def endant officers who were involved in the incident with
plaintiff, respondeat superior liability has no applicability

under § 1983. Monell v. Dep't of Soc. Serv. of Gty of New York,

436 U. S. 658, 694-95 (1978). The proposed claimfor relief

agai nst the Port Authority is different in kind fromthe clains
agai nst these individual defendants, who were originally sued.
We are not concerned with substituting one party for another or
with agency principles. In Arthur, it was common to substitute
the United States as the defendant where it was the only proper
party in the type of action involved there. Wile plaintiffs in
civil rights cases at tinmes include as a defendant, along with

i ndi vidual police officers, the agency responsible for their

trai ning and supervision, the record is barren as to how often
this occurs. 1In any event, unlike the original defendants in
Arthur who were the wong parties, the individual defendants here

are the proper parties for plaintiff's 8 1983 cl aims and her

-5-



pendant state |law clains. W cannot conclude that the Port
Aut hority shoul d have known that it would have been joined in the
original conplaint absent plaintiff's m stake, that is, her |ack
of know edge of the identity of the proper party. 1d. at 209.
Accordingly, plaintiff may not bel atedly anmend her conpl ai nt
after the expiration of the statute of limtations to add the
Port Authority as a defendant.

For the reasons set forth, the notion of plaintiff to

anmend the conplaint will be granted in part and denied in part.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TRACEY FLUELLEN ) CVIL ACTI ON
. )
OFFI CER M CHAEL TI RADO, et al. NO. 05-2314
ORDER

AND NOW this 4th day of My, 2006, for the reasons set
forth in the acconpanying Menorandum it is hereby ORDERED that:

(1) the notion of plaintiff for leave to file an
anended conplaint to include Counts VI through | X agai nst
def endants M chael Tirado, Allison Mankoski, Robert Schwartz, and
O ficer John/Jane Doe is GRANTED,

(2) the notion is otherw se DEN ED; and

(3) plaintiff shall file and serve her anended
conplaint on or before May 18, 2006.

BY THE COURT:

[s/ Harvey Bartle III

C J.



