IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
Van Schaeffer, et al. : ClVIL ACTI ON
V. :

Tsakos Shipping and Trading, S. A
and Frescati Shipping Conpany, Ltd.: NO. 05-4486

MEMORANDUM AND ORDER

Fullam Sr. J. May 2 , 2006

On Novenber 26, 2004, the tank vessel ATHOS | struck a
subnerged nine-ton piece of netal and spilled crude oil into the
Del aware River. Plaintiffs are property owners along the river
on the New Jersey side. The United States Coast Guard determ ned
that the Defendants in this action were responsible for the spil
under the G| Pollution Act of 1990, 33 U.S.C. § 2701 et seq
(“OPA 90"). Defendants earlier filed in this Court Cvil Action
No. 05-305, seeking exoneration fromor limtation of liability
(the “Limtation Action”).?

Def endants have noved to dismss Count Il of Plaintiffs’
Compl ai nt, which alleges strict liability under New Jersey’s
Spill and Conpensation and Control Act (the “Spill Act”), and

“transfer” the other counts to the Limtation Action. They also

' Plaintiffs filed suit in New Jersey state court,
Def endants renoved it to New Jersey federal court, and the
parties agreed to transfer the action to this Court as related to
the Limtation Action.



contend that Plaintiffs cannot proceed as a class. Plaintiffs
seek leave to file a second anended conplaint to add a
declaratory judgnent count. | will dismss Count |l wthout
prejudice to Plaintiffs’ ability to submt clains to the New
Jersey Spill Fund or the National Pollution Funds Center and
consolidate the remaining counts with the Limtation Action.
will deny Plaintiffs’ notion to anend.

Plaintiffs do not allege that they have incurred any costs
in connection with the oil spill, and they acknow edge that they
have not conplied with the requirenents of the New Jersey Spill
Act, such as witten approval of a renediation plan fromthe New
Jersey Departnent of Environnmental Protection. See N J.S A
58:10-23. 11b, 58:10-23.11f(a)(2). Therefore, Count Il nust be
di sm ssed.

Plaintiffs seek to anmend the Anended Conplaint to assert a
claimfor a declaratory judgnent that Defendants nmust indemify
Plaintiffs for any future cleanup and renedi ation costs. This
amendnent woul d be futile: without an allegation of liability for
present costs, there is no justiciable controversy.

The remai ning state comon-law clainms nust be litigated as
part of the Limtation Action. The Limtation Act, 46 U. S C
§ 181, et seq., permts a vessel owner to conpel all suits to be
filed in a single action [imted to the value of the vessel and

its freight. OPA 90, however, excludes certain clains fromthe



requi renments of the Limtation Act, and permts states to inpose

additional liability. See Bouchard Trans. Co. v. Updegraff, 147

F.3d 1344, 1347, 1352 (11'" Cr. 1998). General nmaritine and
admralty clains remain subject to the Limtation Act. See

Metlife Capital Corp. v. MV Emily S., 132 F.3d 818, 822-23 (1*

Cr. 1997).

The anended conpl aint seeks punitive damages and al | eges
damages for | oss of enjoynent of the property, decline in
property val ues, and inconvenience. Because the Anended
Conpl ai nt does not allege that the named plaintiffs have incurred
renoval and clean up costs or that any of their property has been
destroyed, and given that they have not alleged a cognizabl e
cl ai munder the New Jersey Spill Act, | conclude that in these
circunstances it would be a stretch to characterize clains for
nui sance as arising under New Jersey’s statutory schenme to inpose
additional liability upon oil polluters. Therefore, the clains
will be consolidated as part of the Limtation Action.

Def endants al so are correct that Plaintiffs’ clainms cannot

be pursued as a class action. See Lloyd’'s Leasing Ltd. v. Bates,

902 F.2d 368 (5'" Cir. 1990).

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Van Schaeffer, et al. : ClVIL ACTI ON
V. :

Tsakos Shipping and Trading, S. A

and Frescati Shipping Conpany, Ltd.: NO. 05-4486

ORDER

AND NOW this 2nd day of My, 2006, for the reasons stated in
t he acconpanyi ng nenor andum
| T 1S hereby ORDERED t hat:

1. Def endants’ Mdtion to Dismss Count Il of the Amended
Complaint is GRANTED. Count Il is dism ssed wthout
prejudice to Plaintiffs ability to submt clainms to
the New Jersey Spill Fund or the National Pollution
Funds Center.

2. Cvil Action No. 05-4486 is hereby CONSCLI DATED with
Cvil Action No. 05-305 for all purposes. Al
pl eadi ngs are to be filed under G vil Action No. 05-
305, and the Cerk is directed to mark Civil Action No.
05- 4486 CLOSED for statistical purposes.

3. The class action allegations in the Anended Conpl ai nt
are STRI CKEN.

4. Plaintiffs’ Mdtion for Leave to File a Second Anended
Conmpl ai nt i s DEN ED.

BY THE COURT:

[s/ John P. Fullam
Ful | am Sr. J.




